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ADDENDA  ET  CORRIGENDA 

Poffe  16,  at  the  entfof  marginal  noUyfor  "  affidavit"  read  "  affidavits.*' 

„    65,  line  16/ro^  the  bottom^  for  "  justiop^*  read  "  suretieB.'* 

„    204,  last  line,  f ok**  Boeveritatem'*  rea^  "  seyeritatem/' 

„    217,  c^ier  line  21  yrom  top,  add  *'  Mr.  Craig  appeared  for  another  defendant.** 

„    360,  at  the  end  of  Mms  v.  Buckley,  add  note  **  The  Lord  Chancellor,  however, 
made  the  order  on  the' same  day.    See  Laurie  v.  Bum^  6  Hare,  308.*' 

„    400,  line  8  from  botUmi^  "  furthur '*  read  "  further." 

„    467,  last  line  but  two  of  wa^nal  note,  for  **  mother-in-law**  read  <'  grand- 
mother.*'     / 

„    484,  line  Zfrom  top,  for  **  inroK^nAM?  "  invest ;"  also  in  marginal  note,  dde 
**  and  after  her  death  to  n^  children  equally.'* 

„    676  et  Beq.yfor  "  Mr.  Gates**  reaa\^  Mr.  Gaches.** 

, ,    691 ,  at  beginning  of  second  paragrapK^^ 

„    746,  a^  Oye  end  of  Oamhee  v.  Atlee, 
/  "  1  8.  A  S.  264." 


great**  read  "  some.*' 
reference  to  Pennington  v.  Alvin^ 
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REPORTS    OF    CASES 


ARGX7ED  AND  DETERMINED 


JV  THE 


COMXENCINO  Df 


HILAEY  TEEM,  12  VICT.  1848. 


1848. 


Clifford  v.  Tubbill.  Jan.  nth  ^ 

VJth. 


iyLK  BASH  AM,  the  solicitor  in  the  cause  for  the  plain-  a  solicitor  for  a 

tiff,  had  been,  on  the  plaintiff's  motion,  discharged  from  ^|^**^J^cd 

being  such  solicitor  by  the  usual  order  for  the  chancre  of  ^  ^^^\  which 

,7  ''  °  he  passed;  ho 

solicitors,  and  Messrs.  Jones  &  Dunster  had  been  substi-  was  then  dis- 

tuted  as  the  plaintiff's  solicitors.  plaintiff,  »id  a 

During  the  time  he  was  the  soUcitor  for  the  plaintiff,  ^'Ja^JJ^j^^ 

Mr.  Basham  obtained  an  order  in  the  cause,  which  he  jS^*."*?*^ 

The  diflchai^d 

passed  with  the  proper  officer.  solicitor  refused 

Mr.  Basham's  costs,  as  such  plaintiff's  solicitor,  in  the  order  to  ^ 


en- 


cause  and  otherwise,  remained  unpaid.    Messra  Jones  &  ^^'^jj^that^o 
Dunster  applied  to  Mr.  Basham  to  procure  the  order  to  be  ^  a  Hen  for 

his  costs  in  tho 

entered,  and  to  leave  it  with  the  entering  clerk  for  that  same  suit,  and 
purpose.    Mr.  Basham  declined,  on  the  ground  that  he  had  Upon  motion  by 
a  lien  on  all  the  papers  in  the  cause  in  his  hands,  for  his  §Jf*2*^5^?"*' 
costs,  and  that  compliance  with  the  request  would  pre-  the  order  might 

.,.,.,.  be  entered, — 

judice  his  lien.  Hdd,  that  lien 

cannot  be  al- 
lowed to  inter- 
Mr.  Cooper  now  moved,  on  behalf  of  the  plaintiff,  for  an  <»pt  the  com- 
pletion of  an 

order  of  the 
Cooit  which  has  been  passed,  and  the  diichazged  solicitor  was  directed  to  produce  the  order  for  entry, 
i^on  payment  of  20&  coots. 


^7  f^A  O'/J^',  r^  ^i'.  ^} 


GASES  IK  OHANGEBT. 

^  ^^^'  ^  order  upon  Mr.  Basham  to  produce  the  order  in  his  pos- 
Gliffobd  session  to  the  proper  officer  of  the  Court,  so  that  the  same 
TuRMLL.      might  be  entered,  and  that,  after  such  entry,  the  order 

might  be  returned  to  him.    He  cited  Cooper  v.  HotLston  (a), 

and  Hedop  v.  Metcalfe  (b). 

Mr.  W.  H.  Terrell  for  Mr.  Basham.— The  Court  ought 
not  to  direct  a  solicitor,  discharged  bj  the  plaintiff,  to  do 
any  act  that  may  tend  to  prejudice  his  lieiL  The  Vice- 
chancellor  Wigram^  in  OriffUha  v.  OriffUha  (c),  thus  lays 
down  the  rule: — "  If  a  client  discharges  his  solicitor,  the 
Court  does  not  take  the  papers  from  the  latter  unless  upon 
payment  of  his  bill"  Healop  v.  Metcalfe  is  consistent  with 
this  rule,  for  in  that  case  the  solicitor  himself  withdrew 
from  the  conduct  of  the  suit. 

Lord  EldoUy  in  Lord  v.  Wormleighton(d)y  says,  that  a  dis- 
charged solicitor  ''ought  to  be  able  to  make  use  of  the 
nonproduction  of  the  papers,  in  order  to  get  at  what  is 
due  to  him." 

If  Mr.  Basham  should  produce  this  order,  he  would  have 
no  claim  for  all  his  costs  on  the  fund  to  be  realised  by  the 
effect  of  the  order,  but  only  for  his  costs  in  the  particular 
suit  In  Bozon  v.  BoUand  (e)  the  Lord  Chancellor  said, 
"  The  lien  upon  the  fund  realised  in  the  suit  is  confined  to 
the  costs  of  that  suit''  Again,  he  says,  ''  The  solicitor's 
lien  upon,  or  right  to  retain,  his  client's  papers  till  his  bill 
is  paid,  is  of  a  nature  totally  different  It  applies  to  all 
his  bUls  of  costs,  but  he  cannot  actively  enforce  it;"  and 
his  Lordship  afterwards  says,  ''A  man  who  has  in  his  pos- 
session a  document  necessary  to  enable  another  to  estar 
blish  his  title  to  a  sum  of  money  may,  perhaps,  be  enabled 
to  make  an  advantageous  arrangement  with  the  party 


(a)  2  T.  «k  C.  0.  C.  616.  (d)  Jac.  682. 

(b)  3  Myl.  <Sr  Cr.  183.  (e)  4  My.  is  Cr.  364. 

(c)  2  Hare,  690. 


GASBS  IH  CHANCERY.  I 

wanting  the  evidence  of  the  document;  but  if  he  volun-        1848. 
tarilj,  and  without  any  agreement,  produces  the  document,      Clifford 
he  cannot  afterwards  fasten  upon  the  sum  recovered  for      o^uioill. 
a  remuneration.'' 
He  also  cited  O'Dea  v.  O'Dea  (a)  and  Stede  v.  ScoU  (b). 

The  motion  was  again  spoken  to  this  day.  Jan.  I7th. 

The  Viob-Chancelloe: — 

lien  cannot  be  allowed  to  intercept  the  completion  of 
an  order  of  this  Court,  which  has  been  passed. 

The  order  must  be,  that  Mr.  Basham  attend  and  produce 
the  order  in  his  possession  to  the  proper  officer  of  the 
Court,  that  the  same  may  be  entered;  and  that  the  order, 
when  so  entered ;  be  returned  to  Mr.  Basham ;  and  that  the 
present  solicitor  for  the  plaintiff  in  the  cause  pay  to  Mr. 
Basham  20s.  for  his  costs  of  such  attendance.  If  desired, 
I  will  add — ^I  think  needlessly  add — ^to  the  order,  that  it 
is  without  prejudice  to  Mr.  Basham's  lien ;  and  also  add, 
that  he  is  entitled  to  a  lien  on  any  funds  paid  or  to  be 
paid  into  court  in  the  cause,  for  the  amount  of  his  bill  of 
costs  in  the  cause. 

(a)  1  ScL  4k  Lef.  315.  (b)  2  Hog.  141. 
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Jan.  2ia.     Ex  parte  Waed,  In  re  The  Midland  Railways  Act,  1845.  \J 


A  Dean  and 
Chapter,  and 
their  lessee 
for  twenty- 
one  years,  un- 
der coyenant 
not  to  assign 
without  their 
leave,  entered 
into  a  joint  con- 
tract for  sale  of 
part  of  the  de- 
mised premises 
to  a  Railway 
Company,  at  an 
aggregate  price. 
On  the  comple- 
tion of  the  pur* 
diase  and  tnc 
conveyance  of 
the  property  to 
the  Company, 
they  paid  the 
amount  into 
court,  under 
the  Lands 
Clauses  Conso- 
lidation Act, 
1845,  s.  69. 
The  Court  de- 
clined, upon  the 
petition  of  the 
lessee,  to  appor- 
tion Uie  pur- 
chase-money. 
By  consent  the 
money  was  or- 
dered to  be  in- 
vested, and  the 
dividends  to  be 
paid  to  the 
lessee  for  his 
term,  or  until 
further  order: — 
Hddf  that  the 
Company  were 
not  entiUed  to 
their  costs  and 
expenses  upon 
guch  petition. 


Mv^- 


X  HIS  was  the  petition  of  William  Henry  Ward,  to  the 
following  effect: — 

That  the  Dean  and  Chapter  of  Lincoln  were  seised  in 
fee  of  a  dining-room  and  entrance-hall,  adjoining  the  free- 
hold dwelling-house  of  the  petitioner,  with  a  yard  and  out- 
building, garden  and  pleasure-grounds,  subject  to  a  lease 
thereof  to  the  petitioner. 

That,  by  an  indenture  dated  the  3rd  of  November,  1845, 
the  Dean  and  Chapter,  in  consideration  of  the  surrender  of 
the  then  subsisting  lease,  demised  the  premises  held  by  lease 
by  the  petitioner  to  him,  firom  the  12th  of  August  then 
last,  for  the  term  of  twenty-one  years,  under  certain  small 
yearly  rents,  and  subject  to  certain  coTenants  on  the  part 
of  the  petitioner  not  to  demise  or  assign  the  same  pre- 
mises or  any  part  thereof  without  the  license  of  the  Dean 
and  Chapter. 

That  by  an  Act  of  Parliament,  9  Vict,  intituled  "  An  Act 
to  empower  the  Midland  Railway  Company  to  extend  the 
said  railway  from  Nottingham  to  Newark  and  Lincoln,'' 
it  was  en^ted,  that  the  '^  Railways  Clauses  Consolidation 
Act,  1845,"  and  the  ''  Lands  Clauses  Consolidation  Act, 
1845,''  so  far  as  the  same  were  applicable,  should  be  read 
and  construed  as  forming  part  of  the  Act;  and  the  Com- 
pany  were  authorised  to  make  and  maintain  a  railway  in 
the  line  or  course  and  upon  the  lands  delineated  in  certain 
deposited  plans,  and  referred  to  in  certain  deposited  books 
of  reference. 

That  some  parts  of  the  lands  and  premises  comprised  in 
the  indenture  of  lease,  of  the  3rd  of  November,  1845,  were 
part  of  the  lands*  which  the  Midland  Railway  Company 
were  authorised  by  the  Act  to  take  and  use  for  the  purpose 
of  their  raUway. 
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That,  bj  an  agreement  in  writing,  dated  the  7th  of       1848. 
April,  1846,  between  the  petitioner,  therein  described  as      Ex  parte 
lessee  for  a  term  of  twenty-one  years,  from  the  12th  of        xn^ 
August,  1845,  of  the  premises  thereby  contracted  to  be  ^""  Midland 

aAILWATS 

sold,  and  Edward  Betham,  as  agent  of  the  Dean  and  Chap-  Act. 
ter,  therein  described  as  the  owners  in  fee  simple  expect- 
ant on  the  determination  of  the  said  term,  of  the  one  part, 
and  Thomas  Smith  Woolley,  as  agent  for  the  Midland 
Railway  Company,  of  the  other  part,  the  petitioner,  to 
the  extent  of  his  interest  in  the  premises  during  his  term, 
and  Edward  Betham,  to  the  extent  of  the  lessee's  interest 
in  the  premises  expectant  on  the  determination  of  the 
said  term,  agreed  to  sell,  and  the  Company  by  their  said 
agent  agreed  to  purchase,  for  the  sum  of  17602.,  the  whole 
of  the  premises  comprised  in  the  lease,  and  all  rights 
therein,  for  the  purposes  of  the  railway  and  the  works  con- 
nected therewith,  such  sum  to  include  compensation  for 
all  damage  by  severing  the  property  purchased  from  the 
yendor's  other  property,  or  by  otherwise  injuriously  affect- 
ing such  other  property  in  the  exercise  of  the  powers  of 
the  said  acts,  and  to  be  in  full  satisfaction  of  all  commu- 
nications, works,  and  things  (except  such  as  were  thereby 
specially  proyided  for),  which  might  otherwise  be  required 
to  be  made  or  done  under  any  of  the  Acts,  for  the  better 
enjoyment,  protection,  or  accommodation  of  the  adjoining 
property,  and  also  all  claims  (if  any)  of  the  occupiers  of 
the  said  premises,  which  the  vendors  agreed  to  satisfy  and 
discharge;  the  Company  to  be  at  liberty  to  take  immediate 
possession  of  certain  parts  of  the  purchased  premises  de- 
scribed in  a  plan  annexed,  on  depositing  the  17602.  in  the 
names  of  three  gentlemen  named,  with  Messrs.  Smith, 
Ellison,  &  Co.,  bankers,  in  Lincoln,  on  behalf  of  the 
Company,  where  the  same  was  to  remain  at  the  risk  of 
the  vendors,  at  interest,  payable  to  the  petitioner,  until 
the  purchase  should  be  completed  at  the  time  therein 
named;  whereupon  it  was  declared,  that  it  should  be  paid 
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1848.  to  the  vendors  or  other  the  parties  entitled  thereto,  or 

Ex  parte  Otherwise  into  court  for  their  benefit,  as  provided  by  the 

j^^  said  Acts;  the  purchase  to  be  completed  within  seven 

Tm  Midland  months  from  the  date  thereof 

Railways 

Act.  That,  in  pursuance  of  such  agreement,  the  sum  of 

17602.  was  paid  into  the  banking-house  of  Messrs.  Smith, 
Ellison,  &;  Co.,  and  the  purchase  was  completed,  and  the 
lands  and  premises  were  duly  conveyed  to  the  Railway 
Company,  and  the  Railway  Company  entered  into  and 
continued  in  possession  of  the  lands  and  premises  agreed 
to  be  sold  to  them. 

That,  in  consequence  of  differences  between  the  Dean 
and  Chapter  and  the  petitioner,  as  to  the  apportionment 
and  application  of  the  purchase-money,  the  Railway  Com- 
pany, in  July,  1847,  paid  into  the  Bank  of  England  the 
purchase-money  or  sum  of  17601.,  which  was  placed  to  the 
account  of  the  Accountant-General,  and  to  the  credit  of 
"Ex  parte  The  Midland  Railway  Company,  in  the  Matter  of 
the  Midland  Railways,  Nottingham,  and  Lincoln  Railway 
Act,  1846." 

The  petition  stated,  that  the  Dean  and  Chapter  contend- 
ed that  the  petitioner  was  merely  entitled  to  the  interest 
or  dividends  to  accrue  thereon  during  the  remainder  of 
his  term  of  twenty-one  years ;  whilst  the  petitioner  was  de- 
sirous that  the  17602.  should  be  at  once  apportioned  be- 
tween the  Dean  and  Chapter  and  the  petitioner. 

The  petition,  therefore,  prayed  that  the  sum  of  1760/. 
might  be  apportioned  between  the  petitioner  and  the  Dean 
and  Chapter,  in  proportion  to  their  respective  estates  in  the 
lands  and  premises  so  purchased  by  the  Railway  Company, 
and  for  payment  thereof  to  the  petitioner  and  the  Dean 
and  Chapter,  in  such  proportions  as  the  Court  should 
direct 

Mr.  Bacon  and  Mr.  Freding^  in  support  of  the  petition. 
— This  money  has  been  paid  into  court  by  the  Company, 
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under  the  69th  section  of  the  Lands  Clauses  Consolidation        1848. 

Act  (a).  SxparU 

Under  sect  74  of  the  same  Act,  this  Court  is  authorised         j^^ 
upon  petition  to  order  the  money  so  paid  into  court  "  to  Tm  Midlahd 
be  paid  in  such  manner  as  the  Court  may  consider  will         Aor. 
give  the  parties  interested  in  such  money  the  same  benefit 
therefrom  as  they  might  lawfully  have  had  from  the  lease, 
estate,  or  reversion  in  respect  of  which  such  money  shall, 
have  been  paid,  or  as  near  thereto  as  may  be."    And 
again,  by  sect  78,  the  Court  is  authorised  to  order  distri- 
bution of  the  money  so  deposited,  and  it  "  may  make  such 
other  order  in  the  premises  as  to  such  Court  shall  seem  fit" 

The  dividends  of  the  money  invested  will  not  give  the 
petitioner  the  same  benefit  as  he  had  in  his  leasehold  in* 
terest,  since  he  had  a  right  of  renewal  in  the  leaseholds, 
which  was  valuable,  but  he  will  have  no  such  right  in  the 
money  deposited. 

Hr.  Rounddl  Palmer,  for  the  Dean  and  Chapter. — 
This  money  having  been  paid  into  court  under  sect  69, 
must,  in  the  absence  of  other  express  direction,  remain 
as  to  its  corpus  in  its  present  state,  until  it  shall  be  dis- 
posed of  in  one  of  the  four  means  specified  in  that  section. 
The  petitioner  comes  within  neither  of  these  four  specified 
objects.  The  Act  does  not  otherwise  provide  for  a  case 
like  the  present ;  and  the  money  must  remain  in  court, 
the  petitioner  receiving  the  dividends  for  the  residue  of  his 
term. 

This  petitioner  might  have  made  a  separate  agreement 
with  the  Company,  and  have  sold  his  estate  for  the  residue 
of  the  term  at  a  separate  price.  Not  having  done  so,  he 
must  abide  the  consequence;  but  the  Dean  and  Chapter, 
being  an  incapacitated  body,  cannot  consent  to  part  with 

(a)  8  4e  9  Yict.  c.  18. 
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^^1848^  their  real  estate,  nor  with  this  fund  in  court,  which  repre- 

Ex  parte  sents  a  part  of  their  real  estate. 
j^^^  The  landlords  are  under  a  disability,  and  the  tenant 

^"iLi^wAiV^^  was,  by  reason  of  his  covenant  not  to  assign  without  leave 

Act.  from  them,  under  a  quasi  disability. 

The  Viob-Chancellob: — 

If  I  were  to  assent  to  this  petition,  I  should  be  making 
a  contract  between  the  Dean  and  Chapter  and  the  peti- 
tioner. 

The  money  being  paid  by  the  Company  into  court, 
under  the  69th  section  of  the  Lands  Clauses  Consolidation 
Act,  1845,  I  have  so  much  doubt  of  the  authority  of  the 
Court  to  apportion  the  fund,  that  I  must  decline  to  do  so. 

His  IIoNOB  refused  the  prayer,  but  without  costs. 

By  consent  of  all  parties,  the  17602.  was  ordered  to  be 
invested,  the  dividends  to  be  paid  to  the  petitioner  during 
the  residue  of  his  term  under  the  lease,  or  till  the  further 
order  of  the  Court,  without  prejudice  to  any  question,  the 
petitioner  undertaking,  while  he  received  the  dividends, 
to  pay  to  the  Dean  and  Chapter  the  rents  reserved,  and 
to  perform  the  covenants  contained  in  the  lease,  so  far  as 
they  remained  applicable. 

Mr.  Speed  appeared  for  the  Company,  and  asked  for  his 
costs,  on  the  ground  that  the  Company  had  no  interest 
in  this  question,  which  was  one  exclusively  between  the 
Dean  and  Chapter  and  their  tenant 

His  Honor  gave  no  costs  to  the  Company. 
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1848. 


Snowball  v.  Dixok.  ^  jan,  9,7th,  & 

^^  ^  Feb,  23rd. 

vJ NE  of  the  defendants  in  this  cause,  Mrs.  Jane  Dixon,  Wben  a  de- 
was  taken  under  an  attachment  for  not  putting  in  her  ex-  ^  ni^^ 
amination,  in  answer  to  interrogatories  exhibited  by  the  att«i»mettt  for 

^  ^  nonpayment  of 

plaintiff  in  January,  1841.  oosts,  applied  to 

She  put  in  her  answer  to  the  interrogatories,  and  was  onder iWiiL 4, 
discharged  from  her  contempt,  but  was  detained  for  non-  J*  j^'  ^^' 
payment  of  901.  costs,  pursuant  to  order  and  the  certificate  Court  declined 

.  to  act,  its  jnris- 

Of  taxation.  diction  not 

An  order,  dated  the  10th  of  December,  1847,  directed  ^^^^^thata 
the  payment  of  448i  3&  lOd  to  the  said  Jane  Dixon  and  P™?"?'  "*^** 

*•    ^  inch  circum- 

another  defendant    This  sum  was  received  out  of  court  stancei  can 

only  be  relieved 

on  the  20th  of  January,  1848,  by  the  other  defendant  under  the  pro- 
alone.    All  the  objects  of  the  suit  were  hereupon  accom-  lUJ^^rent   ° 
plished.  y>eciwn  Act^ 

On  the  24th  of  January,  1848,  all  monies  in  the  suit  in 
which  Mr&  Dixon  had  any  interest  having  been  with- 
drawn, notice  of  the  present  motion  was  given. 

Mr.  RiLssM  and  Mr.  Taylor  now  moved,  that  the  pri- 
soner might  be  discharged  out  of  custody,  upon  an  affida- 
vit by  the  defendant  that  she  had  been  in  prison  at  New- 
castle since  1841 ;  that  she  was  62  years  of  age;  and  that 
her  health  was  delicate,  owing  to  long  confinement;  and 
that  she  had  no  property  whatever. — The  motion  was  made 
under  1  WilL  4,  a  36,  s.  15,  r.  17,  which  directs,  "that,  in 
any  other  case  of  a  commitment  for  contempt,  not  herein 
specially  provided  for,  the  Court  may,  upon  any  such  ap- 
plicatidh  as  last  aforesaid,  or  upon  any  such  report  as 
aforesaid,  make  such  order  for  the  discharge  of  the  pri- 
soner, upon  any  such  terms,  and  making,  if  the  Court  shall 
see  fit,  any  costs  in  the  cause  as  to  the  Court  shall  seem 
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^^1848^      proper/'     An  order  similar  to  the  one  now  asked  was  made 
Skowball      in  Bennett  t.  Chvdleigh  (a). 


V. 

Dixon. 


Mr.  J.  T,  H,  Humphreys,  in  opposition  to  the  motion. 

The  Vice-Chancelloe  directed  the  motion  to  stand  over, 
with  liberty  to  either  party  to  apply,  and  without  preju- 
dice to  any  application  which  either  party  might  make  to 
the  Insolvent  Debtors'  Court,  or  otherwise. 

/W.  23r(f.         Mr.  RusseU  and  Mr.  Taylor  now  renewed  the  motion. 

Mr.  J.  T.  H.  Hv/mphreys  submitted,  that  the  l7th  rule  of 
sect  16  of  1  Will  4,  did  not  authorise  the  Court  to  inter- 
fere; and  he  cited  Robey  v.  Whitewood  (b)y  where  it  was 
decided  that  the  Court  had  not  jurisdiction  under  the  l7th 
rule  in  respect  of  contempt  for  costs,  which  were  otherwise 
provided  for  by  the  Act  Mra  DLson  might  obtain  her 
liberty  by  an  application  to  the  Insolvent  Court,  and 
there  only. 

The  Vice-Chancelloe  : — 

I  am  not  satisfied  that  my  decision  in  Bennett  v.  Chud- 
leigh  was  incorrect  as  to  that  case;  but,  under  the  circum- 
stances of  this  case,  I  am  not  persuaded  that  I  can  make 
the  order  asked.  I  must,  therefore,  refuse  the  motion,  but 
without  costs. 

{a)  2  Y  A  C.  C.  C.  164.  (i)  7  Beav.  64. 


c. 
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1848. 

Shaw  v.  Fishery  ^Trnt 

JD  Y  an  Act  of  the  8  &  9  Vict,  intituled,  "  An  Act  for  a  vendor  by 
making  a  railway  from  the  town  of  Newry  to  the  town  of  ©f  8iiare«^**a 
Enniskillen/'  in  which  the  Companies  Clauses  Consolida-  ^a^^^y  Com- 
tion  Act,  1845,  and  the  Lands  Clauses  Consolidation  Act,  rated  by  act  of 
1845,  were  incorporated,  a  Company  was  incorporated  by  the  request  of 
the  name  of  "  The  Newry  and  Enniskillen  Railway  Com-  j^hS'Sj^d 
pany/'  and  it  was  provided,  that  the  capital  of  the  Com-  w«purehaae- 

^  .  money),  ezecnt- 

pany  should  be  900,0002.,  to  be  divided  into  18,000  shares,  ed  a  transfer  to 
of  which  the  amount  should  be  502.  eacL  tho  did^^ao- 

Previously  to  November,  1845,  the  plaintiff,  Mr.  WiUiam  ^^^^^f' 
Shaw,  was  the  registered  proprietor  of  seventy-five  shares,  jei^a*  a  share- 
numbered  respectively,  14,646  to  14,730  inclusive,  in  the  bui  filed  by  the 
above  Company,  on  each  of  which  shares  the  sum  of  22.  10^.  ^^e  piudbaser  ^ 
had  been  duly  called  up  and  paid.  ***' *  specific 

•'  r  r  performance, 

On  the  7th  of  November,  1845,  these  seventy-five  shares  the  Court  di- 
were  offered  for  sale  by  public  auction,  with  numerous  reference  as 
other  shares  in  different  railways  and  other  public  com-  ^  ^  ^ 
panies,  under  certain  conditions,  including  the  following: 

1.  The  highest  bidder  to  be  the  purchaser;  and,  if  any 
dispute  arise  between  two  or  more  bidders,  the  lot  so  dis- 
puted shall  be  immediately  put  up  again  and  resold 

3.  The  balance  of  the  purchase-money  must  in  every 
case  be  paid  at  the  o£Sce  of  the  auctioneers  at  the  Hall  of 
Commerce,  between  the  hours  of  ten  and  four  on  the  day 
following  the  sale,  except  in  cases  where  any  special  trans- 
fers are  required,  and  to  such  the  utmost  expedition  will 
be  given. 

Hr.  Shaw's  seventy-five  shares  were  included  in  the 
above  sale,  in  two  lots,  of  which  twenty-five  shares  consti- 
tuted Lot  152. 

Mr.  Bobert  Fisher  became  the  purchaser  of  Lot  152,  at 
the  price  of  12.  8«.  6d  per  share;  and,  on  the  27th  of  No- 
vember, 1 845,  the  full  purchase-money  of  the  twenty-five 
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1848.^      shares  was  duly  received  by  the  auctioneers,  and  paid  to 
Mr.  Shaw. 

Mr.  Fisher  caused  the  same  twenty-five  shares  in  the 
Newry  and  Enniskillen  Railway  Company,  purchased  by 
him,  to  be  resold  by  public  auction  by  the  same  auctioneers, 
on  the  21st  of  November,  1845;  and  he  obtained  an  ad- 
vanced price  upon  that  resale. 

Mr.  Shaw  was,  on  the  7th  of  November,  1846,  applied  to 
on  behalf  of  Mr.  Fisher,  to  execute  a  transfer  of  the  twenty- 
five  shares,  without  the  name  of  any  purchaser  being  in- 
serted in  such  transfer;  but,  having  objected  to  execute 
such  blank  transfer,  he  was  subsequently  requested  by  the 
agents  for  Mr.  Fisher,  to  execute  a  transfer  of  the  twenty- 
five  shares  so  sold  by  him  to  Mr.  John  Carmichael,  a  resi- 
dent at  Cork  in  Ireland,  who  was  the  sub-purchaser  of  the 
said  twenty-five  shares  from  Mr.  Fisher.  Mr.  Shaw,  upon 
such  application,  executed  such  transfer  of  the  twenty-five 
shares  to  Mr.  Carmichael;  but  the  latter  declined  to  ex- 
ecute or  accept  any  transfer  or  conveyance  of  these  shares, 
or  to  procure  himself  to  be  registered  as  the  proprietor  of 
such  shares  at  the  office  of  the  Newry  and  Enniskillen  Rail- 
way Company,  as  required  by  their  act  of  Parliament 

Subsequent  to  the  time  of  the  sale  to  Mr.  Fisher,  two  fur- 
ther calls  for  21  and  22. 10&  per  share,  were  made  upon  the 
registered  proprietors  of  the  Newry  andEnniskillen  Railway 
Company,  which  became  payable  respectively  in  February, 
1846,  and  August,  1846.  Notice  of  each  call  was  given  to 
Mr.  Shaw,  who  required  Mr.  Fisher  to  pay  the  several 
amounts  called ;  but  he  did  not  comply  with  such  request, 
and  the  two  amounts  remained  impaid,  with  accruing 
amounts  of  interest  thereon  at  the  rate  of  five  per  cent  per 
annum. 

The  amoimts  called  on  the  shares  not  having  been  paid, 
the  solicitors  for  the  Company  threatened  Mr.  Shaw  with 
legal  proceedings  to  enforce  payment 

Mr.  Shaw  filed  his  bill  against  Mr.  Fisher,  stating  and 
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charging  the  above  circumstances,  and  prayed  that  Mr.  ^848. 
Fisher,  the  defendant,  might  be  ordered  to  execute,  or  pro- 
cure to  be  executed,  by  some  other  proper  person,  a  proper 
transfer  from  the  plaintiff  of  the  twenty-five  shares  so  pur- 
chased by  the  defendant  from  the  plaintiff,  and  to  procure 
such  transfer  to  be  duly  registered,  and  to  pay  the  calls 
which  had  been  made,  and  might  thereafter  be  made  upon 
such  shares,  since  the  purchase  thereof  by  the  defendant, 
and  previously  to  such  transfer  being  duly  executed,  and 
registered  as  required  by  the  Acts  of  Parliament  of  the 
Company,  and  to  pay  to  the  plaintiff,  or  to  indemnify  him 
against,  the  costs  and  expenses  already  incurred,  and  which 
might  thereafter  be  incurred  by  the  plaintiff,  by  reason  of 
his,  the  defendant's,  not  having  executed,  or  procured  some 
other  proper  person  to  execute,  such  transfer  of  the  twenty- 
five  shares,  and  procured  the  same  to  be  duly  registered, 
and  of  his  not  having  duly  paid  the  calls  made  on  the 
twenty-five  shares  since  the  purchase  thereof 

Mr.  Swangton  and  Mr.  HaUett,  for  the  plaintiff,  cited 
Duncufi  V.  Albrecht  (a),  Jackson  v.  Cocker  (6),  HwnJble 
V.  MitcheU  (c).  Midland  Great  Western  Railway  Company  v. 
Oordan(d)y  and  Phene  v.  OHlan  (e). 

Mr.  Russdl  and  Mr.  FoUetty  for  the  defendant — ^The 
case  is  within  the  authority  of  Humble  v.  Langston  (f) ; 
and,  independently  of  any  authority,  the  suit  must  fail 
Suppose  there  were  an  equitable  assignment  of  a  lease, 
and  a  sub-assignment,  and  after  the  sub-assignment  there 
were  breaches  of  covenant,  could  the  first  assignor  have 
any  remedy  against  his  immediate  assignee?  If  a  first 
assignee  assigns,  he  is  only  liable  for  what  takes  place 

(a)  12  Sim.  189.  5  Railw.  Gas.  76. 

(b)  4  Beav.  59.  (e)  5  Hare,  1. 
(e)  11  A.  A  K  206.  (/)  7  M.  «fe  W.  617. 
(d)  16  M.  it  W.   824;  S,  C. 
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during  his  own  time.  But  the  plaintiff  here  seeks  to  com* 
pel  the  payment  of  calls  made  subsequently  to  the  actual 
assignment  to  Mr.  CarmichaeL  If  the  plaintiff  have  any 
title  to  relief,  it  is  only  upon  the  terms  of  making  out  a 
title  to  the  shares;  and  if  he  has  so  dealt  with  Mr.  Car- 
michael  as  to  make  it  impossible  for  him  to  transfer  the 
shares  to  the  defendant,  he  cannot  perform  the  agreement 
on  his  part,  and  therefore  his  suit  for  specific  performance 
must  fall  to  the  ground. 

The  Vicb-Chancellob: — 

The  decree  must  be,  or  nearly  be — ^the  usual  decree 
in  a  specific  performance  suit,  where  the  title  has  not 
been  accepted.  If  the  Master  shall  find  that  a  good  title 
was  not  shewn  before  the  filing  of  the  bill,  then  he  will 
certify  imder  what  circumstances  it  was  not  shewn,  and 
by  what  means  the  plaintiff  was  prevented  from  making 
a  good  title.  The  Master  will  inquire  what  calls  have 
been  duly  made  in  respect  of  the  twenty-five  shares  since 
the  sale  by  auction  to  the  defendant,  and  whether  the 
plaintiff  was  liable  to  pay  such  calls,  and  whether  he  has 
paid  them. 

It  is  difficult  to  assert  that  the  defendant  is  to  have  no 
title,  even  to  property  of  this  kind;  and  it  would  probably 
be  too  much  to  say  that  the  title  has  been  accepted.  I 
think  it  very  likely  that  in  the  result,  the  defendant  will 
find  himself  fixed  with  the  liability  to  take  the  shares. 
This,  however,  is  of  course  conjecture  only,  and  the  de- 
fendant is  ^ititled  to  have  the  details  of  a  Chancery  suit 
gone  through  (a). 

(a)  See  Wi^ne  v.  Price,  poet. 
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Gkiffiths  v.  Williams. 


Jan.  20th. 


TTFf  plaintiffs  were  some  of  the  cestuis  que  trustent  of  a  Some  of  the 

mining  lease,  and  the  bill  alleged  that  one  of  the  devisees  ^l^t^of  a 

in  trust  of  the  lessor,  on  behalf  of  himself  and  his  co-  ^^^'^^^^ 

trastees,  finally  and  definitively  agreed  with  the  manager  against  their 

trustees  and 

of  the  mine,  as  representing  the  plaintiffs  and  the  other  the  lesson,  ai- 
shareholders  therein,  to  reduce  the  royalty  reserved  by  the  a^l^ent  "* 
lease  fix)m  l-8th  to  1-I2th,  in  consideration  of  the  plain-  binding  in 

^       ^  ^  equity  had 

tiffs  and  the  other  shareholders  in  the  mine  continuing  the  been  entered 

further  prosecution  of  the  works.    The  bill  stated,  that,  in  the  defendants, 

violation  of  this  agreement,  the  devisees  in  trust  of  the  ^^^Jroyai-^'* 

lessor,  who  were  defendants,  on  the  19th  of  November,  ties  covenanted 

.  ,  to  be  paid  by 

1847,  commenced  an  action  of  debt  in  the  Court  of  Ex-  the  lessees;  and 
chequer,  foimded  upon  the  covenants  contained  in  the  tiono?this 
lease,  against  the  plaintiffs'  trustees,  Messrs.  Parry,  Wil-  J^^^eV^* 

liams,  and  Jones,  who  were  also  defendants  to  the  bill,  nung  the  trus- 
tees at  law  on 

for  the  recovery  of  the  sum  of  620Z.  ISs.  dcL,  being  the  the  covenant 
royalty  calculated  at  l-8th,  upon  the  entire  amount  of  ag^cific^p^ 
the  value  of  all  the  ore  raised  from  the  mine  since  the  fo™^ce,  .a»d 

an  injunction 

agreement  for  reduction  was  entered  into.     The  bill  fur-  against  the  pro- 
ther  stated,  that  the  plaintiffs'  trustees  had  duly  appeared  Notice  of  mo- 
to  the  action,  and  that  the  defendants,  the  devisees  of  the  jli^nction^waa"^ 
lessor,  threatened  and  intended  to  deliver  a  declaration,  e^l^J^*  !™^,  , 

'  ,  ...  affidavits  fUed 

and  to  proceed  to  judgment  and  execution  in  the  action,  verifying  the 
and  recover  the  whole  amount  of  royalty  thereby  claimed,  the  biu.    Be- 
The  bill  further  alleged,  that  the  defendants.  Parry,  Wil-  ^*^y^^ 
liams,  and  Jones,  were  sued  in  the  action,  upon  or  by  notice  the  les- 

,  ,  sors  put  in  their 

virtue  of  the  covenants  contained  in  the  lease,  and  had  no  answer,  but  the 
defence  at  law  to  the  action;  and  that  they  were  liable  Thepiaintift 
under  or  by  virtue  of  the  covenants  contained  in  the  lease,  %4  ^°^^J 

''  '    affidavits,  deny- 

only  as  trustees  for  the  plaintiffs  and  the  other  share-  ing  certain  mis- 
holders;  and  that  the  plaintiffs,  as  such  shareholders,  were  which  the  an- 
boimd  to  indemnify  the  defendants,  Parry,  Williams,  and  ^^l  ^^  ^ 
Jones,  against  the  debt,  damages,  and  costs  to  be  recovered  S!l^®th~^^' 
in  the  action,  to  the  extent  of  the  plaintiff's  interest,  as  davivmight  be 
such  shareholders  as  aforesaid.    The  prayer  was,  that  the  motion. 
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1848.  agreement  for  reduction  of  the  royalty  might  be  declared 
Gbiwiths  to  be  a  valid  and  binding  agreement,  and  might  be  speci- 
WiLLiAHB.  fic*^^7  performed,  and  for  an  injunction  to  restrain  the 
devisees  from  further  prosecuting  the  action,  or  commenc* 
ing  or  prosecuting  any  other  action  or  actions  at  law,  or 
other  proceeding  at  law,  to  recover  or  enforce  payment  of 
the  royalty  of  l-8th,  reserved  by  the  lease,  or  to  recover 
possession  of  the  mine  by  virtue  of  the  proviso  for  re-entry 
by  reason  of  the  non-payment  of  the  royalty  of  1  -8tL 

Notice  of  motion  for  an  injunction  for  January  11th, 
was  served  on  the  defendants,  the  devisees,  on  the  1st  of 
January.  Affidavits  in  support  of  the  motion  were  filed 
on  the  5th  of  January. 

On  the  8th  of  January  the  devisees  put  in  their  answer, 
thereby  (among  other  defences)  impeaching  the  accuracy 
and  fairness  of  a  report  which  they  alleged  to  have  been 
made  by  the  lessees'  mining  agent  fraudulently  and  coUu- 
sively,  with  the  view  to  procure  a  reduction  of  the  royalty. 

On  the  19th  of  January  the  plaintiffs  filed  further  affi- 
davits denying  fraud  and  collusion,  and  stating  circum- 
stances in  support  of  the  accuracy  of  the  report 

Jan.  20«A,         Mr.  Wigram  and  Mr.  Daniell  now  moved  for  the  in  - 
junction 

Mr.  WethereU  appeared  for  the  defendants,  the  plaintiffs' 
trustees. 

Mr.  Russell  and  Mr.  Lemn,  for  the  defendants,  the  de- 
visees, said  that  it  had  been  agreed  that  the  injunction 
should  be  granted  on  terms  which  had  been  arranged, 
and  that  the  only  question  was,  whether  the  plaintiffs' 
affidavits  should  be  entered  as  read;  to  which  they  ob- 
jected, citing  Manser  v.  Jenner  (a),  and  Norway  v.  Rowe  (6), 
and  observing,  that  although  all  the  defendants  had  not  an- 
swered, those  who  had  not  were  in  the  same  interest  as  the 
plaintiffs. 

(a)  2  Hare,  600.  (b)  19  Yes.  144. 
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Mr.  Wigram  referred  to  Kerahcm  v.  Matthews  (a). 

The  Vicb-Chancblloe  observed,  that  three  of  the  de- 
fendants had  not  answered,  and  said,  that,  independently 
of  Kershaw  v.  Matthews,  he  thought  this  was  a  case  in 
which  the  affidavits  ought  to  be  read  or  entered  as  read. 

The  order  was  expressed  to  be  made  on  hearing  all 
the  affidavits  read.  It  granted  the  injunction, 
the  plaintiffs  undertaking  from  time  to  time  to 
pay  2-24'ths  of  the  royalty  to  the  defendants, 
and  from  time  to  time  to  bring  into  court  l-24th 
of  the  royalty.  It  was  expressed  to  be  made 
without  prejudice  to  any  question  in  the  cause. 

(a)  1  Buss.  361;  and  see  Nayhr  y.  WtUingtony  8  Sim.  396. 
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In  the  Matter  of  the  Submission  to  Arbitration  of  Ben-  ,  '^^**-  ^^'^• 
JAMIN  Vallack  Elliot  and  The  South  Devon  Railway 

CJOMPANT, 


ANB 


In  the  Matter  of  The  South  Devon  Railway  Acts,  1844  and 
1846,  and  The  Lands  Clauses  Consolidation  Act,  1845. 


T 


HE  South  Devon  Railway  Company,  previously  to  the  An  order  nim 
15th  of  July,  1847,  gave  due  notice  to  Mr.  Elliot,  that  a  award  may  be 
parcel  of  land  belonging  to  him,  situate  within  the  borough  ai^ourtupon 
of  Plymouth,  would  be  required  and  taken  by  them  for  the  *^.  «3c  parte  ap- 

Form  of  such  an  order. 

There  may  be  drconiBtances  in  which  an  mnpire  may  join  in  an  inquiry  with  the  arbitrators  before 
the  time  of  his  acting  arrives. 

The  snrreyor  of  a  Bailway  Company  had,  m  that  character,  treated  with  a  landowner,  and  offered 
a  price  fcr  hind  required  by  the  Company.  He  was  subsequently  named  by  the  Company,  and  acted 
as  their  arbitrator  upon  an  arbitration  under  the  Lands  Clauses  Consolidation  Act,  1845  : — HM, 
that  he  ought  not  to  haye  been  selected  as  an  arbitrator.  But  the  hmdowner  knowing  the  fiurt,  and, 
though  protesting  against  the  propriety  of  the  appointment,  proceeding  with  the  arbitration,  was  held 
to  hare  waired  we  objection. 

A  sorreyor  to,  and  shareholder  in,  a  Bailway  Company,  closely  connected  in  interest  with,  and 
holding  many  shares  in  another  Bailway  Company,  upon  an  arbitration  between  the  latter  Company 
and  a  landowner,  under  the  Lands  Clauses  Consolidation  Act,  1845,  was  appointed  umpire  by  the 
arlHtrators,  and  as  umpire  made  his  award.  The  landowner  first  discovered  that  the  umpire  waa 
■odi  sorreyor  and  shareholder  after  the  date  of  the  a^-ard,  and  obtained  an  order  nisi  to  set  aside  the 
award  on  that  ground : — Held,  that  whatever  objections  there  might  be,  in  point  of  delicacy,  to  the 
appointment  of  such  an  umpire,  they  did  not  constitute  sufficient  grounds  for  setting  aside  the  award. 
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In  re 

Elliot, 

and 

Thi  South 

Deyov 
Railway  Go. 


purposes  of  their  railway,  under  the  powers  contained  in 
their  special  Acts,  and  in  the  Lands  Clauses  Consolidation 
Act,  1845. 

The  quantity  of  Mr.  Elliot's  land,  which  the  Railway 
Company  had  given  notice  that  they  required  to  take,  was 
2  roods  and  10  perches,  or  24,502  superficial  square  feet 
Mr.  Elliot  asked  3675J.  6&  as  the  price  of  the  land,  and  for 
consequential  damage. 

Mr.  Dymond,  the  surveyor  to  the  Company,  treated  with 
Mr.  Elliot  for  the  purchase,  and,  as  the  Company's  agent, 
offered  Mr.  Elliot  2000t 

Mr.  Elliot  afterwards  gave  notice  to  the  Company,  that 
he  was  desirous  that  the  question  of  the  compensation  to 
be  made  to  him  for  such  lands,  and  for  all  damage  conse- 
quential upon  the  same  being  taken  by  the  Company, 
should  be  decided  by  arbitration,  in  the  manner  provided 
by  the  Lands  Clauses  Consolidation  Act,  1845. 

The  Company,  by  writing  under  the  hand  of  their 
secretary,  dated  the  15th  of  July,  1847,  appointed  Mr. 
Dymond  to  be  the  arbitrator  on  their  part. 

Mr.  Elliot  remonstrated  with  the  Company's  solicitors 
on  the  propriety  of  naming  Mr.  Dymond  as  arbitrator;  but 
the  Company  persisted  in  naming  him. 

Mr.  Elliot,  on  the  21st  of  August,  1847,  in  writing  ap- 
pointed Mr.  Driver  to  be  the  arbitrator  on  his  part 

Messrs.  Dymond  and  Driver,  having  taken  upon  them- 
selves the  reference,  nominated  Mr.  James  Marmont  as 
their  umpire. 

The  arbitrators  and  the  umpire  met  on  the  9th  and  10th 
of  September,  1847,  and  were  attended  by  counsel  and 
solicitors  on  both  sides. 

Mr.  Elliot's  counsel  objected,  at  the  opening  of  the  pro- 
ceedings, to  the  appointment  of  Mr.  Dymond  as  the  ar- 
bitrator for  the  Company,  on  the  ground  that  he  was 
not  an  impartial  person,  but  was  engaged  in  the  service 
of  the  Company  as  their  surveyor,  and  as  having  previ- 
ously negotiated  for  the  Company  with  Mr.  Elliot  for  the 
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purchase  of  the  same  parcel  of  land,  on  which  he  had 
then  fixed  a  price,  which  the  Company  had  offered  to  give 
Mr.  EUiot 

Notwithstanding  these  objections,  Mr.  Dymond  conti- 
nued to  act,  and  the  arbitration  proceeded. 

On  the  part  of  Mr.  Elliot,  witnesses  were  called,  who  all 
estimated  the  compensation  to  which  Mr.  Elliot  was  enti- 
tled at  a  sum  exceeding  20002.  for  the  land.  No  eyidence 
was  offered  before  the  arbitrators  and  umpire  on  the  part 
of  the  Company. 

The  counsel  for  the  Company  suggested,  that  the  Com- 
pany woidd  require  part  only  of  the  24,502  square  feet 
which  they  had  given  notice  that  they  should  require,  and 
suggested  that  an  award  should  be  made  for  such  quantity 
only  as  the  Company  actually  required. 

This  proposal  was  objected  to  on  behalf  of  Mr.  Elliot. 

Subsequently,  however,  on  the  same  10th  of  September, 
1847,  a  verbal  agreement  was  come  to,  that  the  award 
should  be  made  in  respect  of  all  the  land  comprised  in  the 
Company's  notice;  but  that,  by  a  special  memorandum,  to 
be  annexed  to  the  award,  the  value  of  that  portion  of  land 
which  the  Company  did  not  require  should  be  declared,  in 
order  that  the  amount  thereof  might  be  deducted  from 
the  amount  to  be  awarded  in  respect  of  the  whole  of  Mr. 
Elliot's  lands  comprised  in  the  notice.  This  arrangement 
was  forthwith  communicated  to  the  arbitrators  and  umpire. 

The  meeting  of  the  arbitrators  and  umpire  terminated 
on  the  10th  of  September,  1847,  without  anything  further 
being  done;  and  no  evidence  was  subsequently  produced 
before  the  arbitrators  and  umpire,  on  the  part  either  of 
Mr.  Elliot  or  of  the  Company,  to  shew  how  much  of  the  land 
had  been  then  actually  taken  or  was  actually  required  by 
the  Company  for  the  purposes  of  their  railway,  or  to  shew 
or  prove  the  value,  or  quantity,  or  admeasurement  of  the 
land  to  be  taken  back  by  Mr.  Elliot,  as  not  being  required 
by  the  Company,  and  on  which  a  value  was  to  be  set 
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1848.        November,  1847,  for  an  order  nisi,  to  shew  cause  why  the 

In  r€        award  made  in  pursuance  of  the  said  submissions  should 

iwS*'       ^^^  ^®  ^^*  aside,  on  the  following  grounds:  first,  of  par- 

Th«  South     tialitj  in  the  arbitrators  and  umpire,  by  reason  of  interest 

BAU.WAT  Co.    in  the  subject  of  the  award ;  secondly,  of  irregularity;  and 

thirdly,  of  error  shown  on  the  memorandum  annexed  to 

the  award. 

He  admitted  that  this  was  a  novel  course;  but  he  sub- 
mitted that  the  Court  had  clearly  jurisdiction  so  to  mould 
its  forms  of  procedure  to  the  exigencies  of  this  case,  as  to 
grant  an  order  nisi  in  the  first  instance,  instead  of  requir- 
ing Mr.  Elliot  to  give  previous  notice  to  the  Company. 

The  award  having  been  made  on  the  23rd  of  September, 
1847,  and  the  submission  having  been  filed  of  record  as  of 


authorized  or  required  to  be  set- 
tled by  arbitration,  shall  have 
arisen,  then,  unless  both  parties 
shall  concur  in  the  appointment 
of  a  single  arbitrator,  each  party, 
on  the  request  of  the  other  party, 
shall  nominate  and  appoint  an 
arbitrator,  to  whom  such  dispute 
shall  be  referred,  and  every  ap- 
pointment pf  an  arbitrator  shall 
be  made  on  the  part  of  the  pro- 
moters of  the  undertaking  under 
the  hands  of  the  said  promoters, 
or  any  two  of  them,  or  of  their 
seeretary  or  clerk,  and  on  the 
part  of  any  other  party,  under 
the  hand  of  such  party,  or  if  such 
party  be  a  corporation  aggregate, 
under  the  common  seal  of  such 
corporation;  and  such  appoint- 
ment shall  be  delivered  to  the 
arbitrator,  and  shall  be  deemed  a 
submission  to  arbitration  on  the 
part  of  the  party  by  whom  the 
same  shall  be  made;  and  after 
any  such  appointment  shall  have 
been  made,  neither  party  shall 
have  power  to  revoke  the  same 
without  the  consent  of  the  other, 


nor  shall  the  death  of  either  party 
operate  as  a  revocation;  and  if 
for  the  space  of  fourteen  days 
after  any  such  dispute  shall  have 
arisen,  and  after  a  request  in 
writing,  in  which  shall  be  stated 
the  matter  so  required  to  be  re- 
ferred to  arbitration,  shall  have 
been  served  by  the  one  party  on 
the  other  party  to  appoint  an  ar- 
bitrator, such  last-mentioned  party 
fail  to  appoint  such  arbitrator, 
then  upon  such  failure  the  party 
making  the  request  and  having 
himself  appointed  an  arbitrator, 
may  appoint  such  arbitrator  to 
act  on  behalf  of  both  parties,  and 
such  arbitrator  may  proceed  to 
hear  and  determine  the  matters 
which  shall  be  in  dispute,  and  in 
such  case  the  award  or  determi- 
nation of  such  single  arbitrator 
shall  be  final." 

Sect.  36.  "  The  submission  to 
any  such  arbitration  may  be  made 
a  rule  of  any  of  the  superior 
courts  on  the  application  of  either 
of  the  parties.** 
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the  17th  instant^  it  had  only  recently  been  suggested  to  ^1848.  ^ 

Mr.  Elliot,  that  the  stat  9  &  10  Will.  3,  c.  15,  might  apply  /n  re 

to  this  case.     Now,  the  time  limited  by  sect  2  of  that  sta-  and  ' 

tute  would  expire  to-morrow,  being  the  last  day  of  the  ^"^^ 

Term  next  following  the  date  of  the  award,  and  it  would  Bauwat  Co. 
be  obviously  impossible  to  give  the  Company,  whose  officers 
resided  at  Plymouth,  due  notice  for  that  day. 

His  Honob  considered  that  the  Court  had  the  power  to 
make  such  an  order,  and  granted  an  order  nisi. 

On  application  being  made  to  the  Registrar  to  draw  up 
an  order  nisi  accordingly,  he  suggested  that  a  motion 
should  have  been  made  upon  a  notice  given  to  the  Com- 
pany, and  that  an  order  nisi  should  not,  according  to  the 
course  of  practice,  be  granted  in  the  first  instance. 

On  a  subsequent  day,  Mr.  RoundeU  Palmer  again  men- 
tioned the  matter  to  the  Court,  stating  the  difficulty  that 
had  arisen  with  the  Registrar. 

His  Honob  desired  that  the  matter  should  be  mentioned 
to  the  Lord  Chancellor;  and  his  Lordship  having,  upon  the 
point  being  mentioned  to  him,  concurred  with  his  Honob, 
that  an  order  nisi  might  be  issued  in  the  first  instance, 
the  following  order  nisi  was  drawn  up  and  passed: — 

Vice-Chancellor  Knight  Bruce. 
Wednesday y  the  2Uh  day  of  NovembeVy  1847. 

In  the  Matter  of  the  Submissions  to  Arbitration  of  Ben- 
jamin Vallack  Elliot,  of  Plymouth,  in  the  County  of 
Devon,  Gentleman,  and  The  South  Devon  Railway, 

AND 

In  the  Matter  of  "  The  South  Devon  Railway  Act,  1844,'' 
and  of  "  The  South  Devon  Railway  Act  Amendment 
and  Bbanches  Act,  1846,''  and  of  "  The  Lands  Clauses 
Consolidation  Act,  1846." 

UPON  motion  this  day  made  unto  this  Court  by 
Mr.  RoundeU  Palmer,  of  counsel  for  the  above- 
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named  Benjamin  Yallack  Elliot,  it  was  alleged, 
that  hj  an  order  made  in  these  matters,  dated 
the  17th  day  of  November,  1847,  it  was,  upon 
the  production  of  a  submission  to  arbitration, 
bearing  date  the  15th  day  of  July,  1847,  and 
signed  by  William  Carr,  secretary  to  the  South 
Devon  Railway  Company,  as  by  affidavit  ap- 
peared, and  a  submission  to  arbitration,  bear- 
ing date  Plymouth,  August  21st,  1847,  and 
signed  by  Benjamin  Vallack  Elliot,  as  by  affi- 
davit also  appeared,  Obdebed,  that  the  said  two 
several  submissions  should  be  made  an  order 
of  this  Court,  and  be  observed  and  performed 
by  all  parties  thereto,  according  to  the  tenor 
and  true  meaning  thereof:  that  Edward  Driver 
and  Robert  Dymond  were  the  arbitrators  named 
in  such  submissions,  who  appointed  James  Mar- 
mont  the  umpire,  pursuant  to  the  Act  of  Par- 
liament in  that  case  made  and  provided:  that 
the  said  James  Marmont  made  his  award  in 
writing,  bearing  date  the  23rd  day  of  Septem- 
ber, 1847:  that  the  said  Benjamin  Vallack  El- 
liot is  advised  that  the  same  ought  to  be  set 
aside  on  the  following  grounds:  First,  that  the 
arbitrators  and  umpire  respectively  are  not  in- 
different and  disinterested  persons  with  respect 
to  the  subject  of  the  award;  Secondly,  that  the 
proceedings  of  the  said  arbitrators  and  umpire 
were  irregular  in  respect  of  the  matters  stated 
in  the  affidavits  hereinafter  mentioned;  and 
Thirdly,  that  the  said  award  is  inconsistent  with 
a  certain  memorandum  and  writing  under  the 
hands  of  the  said  arbitrators  and  umpire,  de- 
livered by  them  together  with  the  said  award: 
and  therefore  prayed  that  the  said  South  Devon 
Railway  Company  may,  on  the  20th  day  of 
January  next,  show  cause  why  the  said  award 
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should  not  be  set  aside.    Whereupon  and  upon        1848. 
hearing  the  said  order,  the  said  award,  and  copj        in  n 
memorandum  annexed  thereto,  an  affidayit  of         ^J^' 
the  said  Benjamin  Vallack  Elliot,  and  an  affi-     Th»  Sooth 
dayit  of  John  Kellj  read,  and  what  was  alleged    Bauwat  Co. 
by  the  counsel  for  the  said  Benjamin  Yallack 
Elliot:  This  Coubt  doth  obdeb,  that  the  said 
award  be  set  aside,  unless  the  South  Devon 
Bailway  Company  do,  on  or  before  the  27th 
day  of  January  next,  shew  unto  this  Court  good 
cause  to  the  contrary. 

The  Company  appeared  by  counsel,  before  the  27th  of 
January,  1848,  to  show  cause  against  the  order  being 
made  absolute,  and,  by  arrangement,  the  hearing  was  ad- 
journed. 

Mr.  K,  Parker  and  Mr.  Stevens  now  appeared  on  behalf     Jan.  Zlst, 
of  the  Company,  to  shew  cause  why  the  order  should  not 
be  made  absolute.     On  their  suggestion  it  was  arranged 
that  counsel  for  Mr.  Elliot  should  be  first  heard  in  support 
of  the  order  nisL 

Mr.  RusseU  and  Mr.  Rounds  Palmer  for  Mr.  Elliot — 
The  award  ought  to  be  set  aside,  on  the  grotmd  that  the 
arbitrators  and  umpire  are  not  indifferent  and  disinterested 
persons  with  respect  to  the  subject  of  this  award. 

As  to  Mr.  Dymond,  it  is  true  that  the  objection  was 
known  to  Mr.  Elliot  previously  to  and  at  the  time  of  the 
arbitration;  but  the  objection  was,  both  before  and  at  the 
time  of  the  arbitration,  expressly  taken  by  Mr.  Elliot's 
counsel  At  all  events,  enough  was  done  to  save  the  ob- 
jection. 

Moreover,  there  is  a  difference  between  a  voluntary  ar- 
bitration and  one  that  is  compulsory  on  the  party.  Mr. 
Elliot  could  not  recede  from  arbitrating,  except  at  the 
peril  of  the  Company  conclusively  proceeding  with  their 
own  arbitrator,  under  the  provisions  of  the  Act^'  to  assess 
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his  compensation,  without  the  presence  of  any  arbitrator 
on  his  part  It  surely  is  not  to  be  objected  to  him,  that 
did  not  risk  so  irreparable  an  injury. 

Mr.  Dymond  is  not  an  indifferent  person.  In  Comyn's 
Digest,  tit  "  Arbitrament"  (C),  it  is  said,  "  An  arbitrator 
ought  to  be  indifferent;  and  therefore  an  award  made  by 
corruption  or  undue  means  shall  be  avoided  in  equity.^' 
Here  the  reason  alleged  is  want  of  indifference.  Again,  it 
is  said,  in  the  following  paragraph,  ''  So  the  party  himsdf 
cannot  he  an  arbitrator  in  his  own  cause.''  Now,  it  would 
be  absurd  to  exclude  a  principal  from  being  an  arbitrator 
in  his  own  case,  and  yet  to  allow  an  agent  who  advised  the 
principal  to  become  an  arbitrator. 

If  the  Court  sees  any  bias  in  an  arbitrator,  adverse  to 
his  duty  as  such,  the  Court  will  set  aside  the  award:  Earle 
V.  8tocker(a).  And  in  that  case  the  Court  said — "  In  the 
Butcher  of  Croydon's  case,  Lord  Bridgman  did  not  set  aside 
the  award  barely  because  the  damages  were  excessive,  but 
gave  another  reason,  viz.  it  was  agreed  it  should  be  re- 
ferred to  indifferent  persons,  and  it  appeared  one  of  the 
referees  was  the  butcher's  cousin. 

In  Chicot  V.  Leguesne(p\  the  Lord  Chancellor  said,  that 
he  would  decree  satisfaction  to  the  parties  where  one  of 
the  arbitrators  had  used  words  of  warmth  and  passion. 
And  his  Lordship  in  that  case  referred  with  approba- 
tion to  a  case  where  an  award  had  been  set  aside  upon  a 
similar  ground. 

As  to  Mr.  Driver,  he  also  was  an  interested  person;  but 
as  he  was  appointed  by  Mr.  Elliot,  the  objection  to  him  on 
that  ground  is  not  so  strong. 

As  to  Mr.  Marmont,  Mr.  Elliot  had  no  notion,  until 
after  the  award  was  made,  that  he  was  not  an  indifferent 
person;  the  question  as  to  him,  therefore,  comes  before  the 
Court  without  any  possible  suggestion  that  Mr.  Elliot  has 
waived  the  objection. 


(a)  2  Tern.  251. 


(5)  2  Yes.  sen.  316. 
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Mr.  Harmont  is  both  interested  in,  and  the  servant  of  a 
Company  having  a  large  stake  in  the  Company,  one  of 
the  parties  to  the  arbitration.  And  thus  Mr.  Marmont 
has  a  direct  interest  in,  if  he  may  not  be  said  to  be,  a 
member  of  the  Company,  a  party  to  this  arbitration.  As 
umpire,  he  became  sole  arbitrator. 

It  is  some  evidence  of  partiality,  that  whereas  20007.  were 
offered  by  the  Company  prior  to  the  reference,  the  umpire 
awarded  1800i  only,  though  there  was  no  evidence  except 
to  show  that  the  property  was  worth  considerably  more 
than  that  sum. 

By  a  comparison  of  the  award  with  the  memorandum, 
signed  by  both  the  arbitrators  and  the  umpire,  which  ac- 
companies  it,  it  appears  that  the  award  was  erroneous  at 
least;  for  whereas  the  Company  take,  under  the  award, 
at  Is,  6rf.  per  square  foot,  yet  by  the  memorandum,  so 
much  as  the  Company  does  not  want,  Mr.  Elliot  is  to  take 
back  at  3«.  OJA  per  square  foot — just  double  the  price — 
whilst  the  land  is  no  better,  but  in  fact  is  deteriorated 
by  its  proximity  to  the  railway. 

This  memorandum  is  evidence  that  there  must  have 
been  mistake  in  the  award.  In  Kent  v.  El8toh(a)  the  Court 
held  a  statement  in  a  paper  delivered  with  an  award  as 
embodied  in  the  award,  and  set  the  award  aside  upon  error 
apparent  only  in  the  paper  accompanying  it  Mr.  Elliot 
asks  the  Court  to  do  the  same  in  this  case. 

The  award  and  the  accompanying  memorandum  are  of 
the  same  date,  and  were  manifestly  signed  at  the  same 
time.  The  arbitrators  must  be  taken  as  acting  on  the  23rd 
of  September;  if  so,  they  had  all  that  day  to  agree  in,  and 
the  power  of  the  umpire  did  not  arise  until  the  24th,  the 
following  day:    Anon  (b). 

Mr.  Kenyan  Parker  and  Mr.  Stevens,  for  the  Company. 
— ^Whatever  may  have  been  the  rule  wlien  Kent  v.  Elstob 
was  decided,  the  present  rule  is,  that  no  accompanying 
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(a)  3  East,  18. 


(b)  2  Vem.  100. 
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statements  are  receivable  to  affect  the  award:  Doe  d.  Ox- 
enden  v.  Cropper  (a).  The  memorandum  cannot,  therefore, 
be  referred  to. 

The  onlj  objection  to  Mr.  Dymond  is,  that  he  is  a  ser- 
vant to  the  Company;  but  Mr.  Elliot  acquiesced  through- 
out in  his  acting;  he  knew  Mr.  Djmond's  position  before 
he  appointed  Mr.  Driver.  And  then  Mr.  Driver,  Mr.  El- 
liot's nominee,  concurred  with  Mr.  Djmond  in  appointing 
an  umpire.  The  observation  of  Mr.  Elliot's  counsel  was  not 
a  substantial  protest.  The  objection  as  to  interest  in  an 
arbitrator  applies  onlj  to  cases  where  his  interest  is  con- 
cealed; nothing  is  more  common  than  for  an  interested 
party,  known  to  be  such,  to  be  an  arbitrator.  There 
is  an  instance  of  this  in  Morgan  v.  Morgan{b).  If  this 
were  not  the  law,  the  provision  in  the  33rd  section  of  the 
general  Act  for  inclosing  commons  (c),  that  no  person 
shoidd  be  appointed  a  valuer  who  should  be  interested  in 
the  inclosure,  would  be  unnecessary. 

Mr.  Marmont's  interest  is  too  remote,  in  the  absence  of 
any  direct  evidence  of  improper  bias,  to  affect  the  validity 
of  his  appointment  as  umpire. 

If  Mr.  Elliot's  objection  were  good,  he  ought  not  to  have 
made  the  submission  a  rule  of  Court;  his  proper  remedy 
was  a  bill  in  equity. 


Mr.  Russell  was  heard  in  reply. 

The  Vicb-Chancbllor: — 

It  amounts  to  nothing,  for  the  present  purpose,  that  the 
umpire  joined  in  the  inquiry  before  his  time  for  acting  ar- 
rived. With  regard  to  the  document  annexed  to  the  award, 
that  may  be  valid  or  invalid;  it  may  be  worth  something  or 
nothing;  but  for  the  present  purpose,  it  cannot  be  said  that 
the  award  is  bad  in  consequence  of  that  document,  or  by 
reason  of  anything  that  may  be  inferred  from  it 

(a)  10  A.  «k  E.  197. 
(h)  1  Dowl.  P.  C.  611.  (o)  8  «fe  9  Vict.  c.  118. 
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Mr.  Dymond  ought  not  to  have  been  selected  as  an  arbi- 
trator;  but  if  Mr.  Elliot  meant  to  object  to  his  appointment 
effectuallj,  he  should  have  acted  differently.  The  course 
which  appears  to  have  been  taken,  justifies  the  Company 
in  saying  that  there  has  been  a  waiyer  of  the  objection. 

With  regard  to  Mr.  Marmont,  I  am  not  clear  that  he 
ought  to  hare  been  appointed  an  umpire,  in  point  of  de- 
licacy, considering  that  he  was  not  only  surveyor  to  the 
Great  Western  Company,  which  is  intimately  connected 
with  the  South  Devon  Company,  but  that  beheld  shares  in 
the  former  Company.  I  should,  however,  be  going  too  far, 
to  set  aside  the  award  on  this  ground.  There  are  some 
things  in  this  case,  which  it  would  have  been  better  had 
they  been  otherwise;  but  I  think  that  there  are  no  judicial 
grounds  on  which  to  set  aside  the  award.  It  is  saved  very 
narrowly  in  my  judgment. 

Order  nisi  discharged. 
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Roberts  v.  Roberts.  ]/ 


Jan.  IZth. 


LLIOT  ROBERT  ROBERTS,  the  testator  in  the  cause,  a  testator  me 
by  his  will,  dated  16th  of  December,  1842,  after  certain  personal  pro- 
specific  bequests  gave  his  real  estates  to  Robert  Lawrence  ^^uMn'truft 
Roberts,  James  Rust,  and  Mark  Edward  Daniel,  in  fee,  upon  t©  »^  a^d  to 

'  '    *^         stand  possessed 

trusts  for  sale;  and  he  gave  all  his  residuary  personal  estate  of  the  proceeds 

to  the  same  trustees  upon  trusts  for  sale  and  conversion;  three  infimt 

the  trustees  were  to  invest  the  proceeds  of  such  sales  and  ^^e^CT^ntrf 

conversions  in,  and  to  stand  possessed  of,  the  invested  trust  the  death  of  all 

*    ^  of  uem  under 

funds^  upon  trust  for  such  of  his  three  daughters  as  should  twenty-one,  or 
attain  the  age  of  twenty-one  years,  or  should  marry  under  thenlnt^Mt^ 
that  age  with  the  consent  of  her  guardian,  which  should  first  ^^^^^^^^ 

statutes  for  the 
distribution  of  the  estates  of  intestates,  would  be  entitled  thereto.  To  a  bill  filed  by  the  three  infimt 
danghten  by  the  testator^s  mother,  as  their  next  friend,  and  by  her  as  co-plaintiff  in  her  own  right, 
against  the  executors  for  an  administration  of  the  estate,  Uie  executors  demurred : — Sdd,  ibat 
though  she  might  be  an  unnecessary  party,  she  was  not  therefore  an  improper  party  as  oo-pkintiff 
upon  the  recor£ 


-^/»../V>^   ^*,^^Z    »^/^J?^<w.   ^^^, 
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1848.  ^  liappen,  equally  to  be  divided  amongst  them,  if  more  than 
one,  share  and  share  alike,  as  tenants  in  common  and  not 
as  joint  tenants;  and  in  case  there  should  be  but  one  of  his 
said  three  daughters  who  should  attain  twentj-one  years,  or 
marry  under  that  age,  then  as  to  the  whole  of  his  residuary 
estate,  in  trust  for  such  only  daughter,  for  her  sole  and  abso- 
lute use  and  benefit  The  will  then  contained  the  usual 
provisions  for  maintenance  and  advancement,  and  provi- 
sions for  settling  the  daughters'  shares,  if  they  should 
marry;  and  in  case  all  the  three  daughters  should  depart 
this  life  under  the  age  of  twenty-one  years,  and  without 
having  been  married,  the  testator  declared  that  his  trustees 
should  stand  possessed  of  the  said  trust  funds,  in  trust  for 
the  persons  who,  under  the  statutesfor  the  distribution  of  the 
estates  of  intestates,  would  then  be  entitled  thereto.  Thetes- 
tator  then  noticed  that  S.  F.  Dampier,  the  wife  of  the  Bev. 
K.  Dampier,  was  his  sister,  and  one  of  his  next  of  kin,  and 
declared  that  his  trustees  should  stand  possessed  of  her 
share,  upon  trust  for  her  separate  use  for  life,  with  a  trust 
for  her  husband  for  life,  and  with  an  ultimate  trust  for 
their  children.  The  testator  appointed  Robert  Lawrence 
Roberts,  James  Rust,  and  Mark  Edward  Daniel  his  ex- 
ecutors, and  Robert  Lawrence  Roberts  and  Mark  Edward 
Daniel  guardians  of  his  daughters,  during  their  minoritie& 

The  testator's  widow  was  not  mentioned  or  referred  to 
expressly  in  the  wilL 

The  testator  died  in  August  1847. 

His  widow  and  his  three  infant  daughters,  who  were  his 
only  chUdren,  survived  him. 

Mrs.  Roberts,  the  testator's  widow,  and  the  testator's  three 
infant  daughters,  by  Mrs.  Roberts  their  mother,  as  their 
next  friend,  filed  their  bill  against  the  executors^  and  also 
against  the  Rev.  R  Dampier,  and  S.  F.  his  wife  and  their 
children,  and  prayed  for  the  administration  of  the  estate. 

The  executors  demurred  to  this  bill 
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Hr.  Swanston  and  Mr.  Torriano^  in  support  of  the  de-  1848. 
murrer. — ^The  widow  has  under  the  will  an  interest,  to  arise 
only  in  case  all  the  three  children  should  die  under  the  age 
of  twenty-one  years  and  unmarried;  and  although,  if  she 
shall  surviYe  them,  she  would  have  an  interest  as  one  of  the 
persons  entitled  under  the  statute  for  the  distribution  of 
intestates'  estates,  in  case  she  shall  be  then  alire,  still, 
this  is  a  mere  possibility  of  an  interest,  and  not  an  interest 
on  which  this  widow  coidd  now  solely  sustain  a  bill  Her 
interest  is  too  remote:  she  is  therefore  an  unnecessary  par- 
ty, and  ought  not  to  be  joined  as  a  co-plaintifT. 

The  next  of  kin  or  the  heir  apparent  of  an  hopeless 
lunatic,  even  in  articido  mortis,  could  not  in  that  character 
institute  proceedings  ia  equity:  Lord  Durdey  v.  Fitehar- 
dinge  (a). 

Mrs.  Roberts'  interests  in  this  case  cannot  be  placed  much 
higher.  There  is  no  designatio  personae  in  the  will  appli- 
cable to  her;  she  is  only  one  of  a  class  who  possibly  may 
and  possibly  may  not  take  an  interest  It  is  decided,  that 
a  person  having  such  a  possible  interest  is  not  a  necessary 
party  to  a  suit:  Fowler  v.  James  (6).  [They  also  cited  BiU  v. 
CureUm  (c),  DeUmdre  v.  Shaw  (d),  Page  v.  Toioneend  (e),  Al- 
lan V.  Allan  (/),  Lord  Belfast  v.  Chichester  {g\  Anderson  v. 
WaUis  (A),  Westhead  v.  Keene  (t),  Cowley  v.  Cowley  (A).] 

Mr.  Wigram  and  Mr.  Calvert  appeared  in  support  of  the 
bill,  but  they  were  not  called  on. 

The  Vicb-Chancblloe — 

This  demurrer  has  been  argued  throughout,  as  if  an  un- 
necessary were  therefore  an  improper  party.  That  propo- 
sition is  new  to  me.   I  have  always  understood,  that  an  un- 

(a)  6  Ves.  251.  {g)  2  J.  <fe  W.  439. 

\h)  1  Ph.  803.  (A)  4  Y.  &  C,  Exch.,  336;  af- 

(c)  2  My.  <fe  E.  503.  firmed  on  appeal,  1  Ph.  202. 

\d)  2  Sim.  237.  (t)  1  Bear.  287. 

{€)  5  Sim.  395.  {k)  9  Sim.  299. 

0^)  16  Yes.  130. 
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1848.  necessary  party  is  not  for  that  reason  merely  an  improper 
party. 

I  do  not  speak  without  authority.  In  the  case  oi  Rhodes 
V.  Warburton  (a),  the  executor  of  a  testator,  and  the  resi- 
duary legatees  of  his  estate,  as  co-plaintiffs,  by  their  bill 
alleged  the  existence  of  a  partnership  between  the  testator 
and  the  defendant,  and  prayed  an  account  of  the  partner- 
ship dealings  and  transactions,  and  pajrment  to  the  executor 
for  the  benefit  of  himself  and  the  other  plaintiffs,  of  what 
should  be  found  due;  and  upon  a  demurrer  to  the  bill, 
the  Yice-Chancellor  said,  ''If  the  executor  chooses  to  make 
the  legatees  co-plaintiffs  with  him,  I  do  not  think  that  that 
superfluity  renders  the  record  not  sustainable.  Persons 
are  brought  here  who  are  not  necessary  parties  to  the  suit, 
but  it  is  not  so  injurious  as  to  make  the  bill  not  sustain- 
able: it  is  not  an  objection  that  a  defendant  can  take;"  and 
the  demurrer  was  overruled.  The  case  came  on  upon  ap- 
peal before  the  Lord  Chancellor,  and  his  Lordship  con- 
curred with  the  Vice-Chancellor.  It  is  not,  I  believe,  re- 
ported in  the  Lord  Chancellor's  Court 

There  is  another  ground  on  which  it  may  be  that  the 
bill  is  sustainable.  It  is  not  stated  in  the  bill  when  Mra 
Roberts  was  married,  and  I  am  not  sure,  that,  for  the  pur- 
pose of  this  demurrer,  it  is  to  be  assumed  that  she  was  mar- 
ried in  or  since  1834.  If  she  was  married  before  1834,  she 
may  be  entitled  to  dower  out  of  the  testator's  real  estates; 
and  I  am  not  prepared  to  say,  that  in  that  case  she  is  not 
a  proper  party  as  co-plaintiff  in  this  suit 

I  do  not  decide  on  this  consideration;  but  I  decide  on  the 
ground,  that,  assuming  Mrs.  Roberts  to  be  not  a  necessaiy 
party,  she  is  not  an  improper  party. 

All  that  Fowler  v.  James  (b)  decided,  was,  that  a  party 
in  a  situation  similar  to  that  of  Mrs.  Roberts  is  not  a  ne- 
cessary party. 

The  demurrer  must  be  overruled  (c). 

(a)  6  Sim.  617.        (b)  1  Ph.  803.        (c)  Affiimed  on  appeal,  2  Ph.  634. 
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In  the  Matter  of  an  Arbitration  between  John  HawletI    Jan.  IM^ 
SahpsonBridobwood,  andJoHN  Goodwin,  and  The  Noeth  ^J^  ^^^' 
Stapfobdshibb  Railway  Company.  15^^,  <k  I7th. 

J^ESSRS.  Hawley,  Bridgewood,  &  Goodwin  were  lessees  Where  the 
of  the  Moss  Field  Colliery,  with  a  tramway  and  wharf  be-  Schwas  le- 
longing  thereto,  at  Stoke-upon-Trent  S?c^ 

The  North  Staffordshire  Railway  Company  required,  for  P^y»  ^^  "a^e 

1.^  1       an  appointment 

the  purposes  of  their  Act,  to  carry  their  works  over  the  of  anarbitiator 

wharf,  for  the  formation  of  one  of  their  branches,  and  to  i^^b  cuubcs 

take  27  perches  of  the  adjoining  land,  belonging  to  Haw-  ^^^'g^^"^^^ 

ley  &  Co.,  and  gave  the  usual  notice  of  their  intention  to  refiiBed  to  pro- 

duce  it  for  the 

take  the  property.  purpose  of 

Messrs.  Hawley  &  Co.  claimed  S380I.  as  compensation,  J^^^  J^ 
and  required  the  Compnuy  to  raise  so  much  of  the  wharf  ^rawup  an 

*    ^  ^      ''  ^  ^  order  whichhad 

as  they  did  not  take  to  a  level  with  the  railway,  and  to  been  obtained 

by  the  Com- 
pany, making 
the  tnbmifnon  a  role  of  court,  the  Court  refuaed  a  motion  on  behalf  of  the  Company,  that  the  order 
might  be  drawn  up,  or  that  the  land-owners  might  produce  the  appointment 

out  there  being  in  the  landowners'  affidayits  in  opposition  to  the  motion,  a  statement,  that  their 
arUtzator  had  been  duly  appointed,  and  there  being  a  recital  to  that  effect  in  an  appointment  of  an 
mnpirey  the  Court,  on  a  tuhsequent  motion,  ordered  the  submission  to  be  made  a  rule  of  court  on  that 
evidence  of  the  appointment  of  the  landowners'  arbitrator. 

A  Bailway  Company  and  the  owners  of  land  which  was  required  by  the  Company,  appointed, 
under  the  Leads  Clauses  Consolidation  Act>  arbitrators,  who  appointed  an  umpire.  The  arbitrators 
and  umpire  met  on  the  4th  of  NoTember,  and  adjourned  to  ^e  following  day.  On  that  day,  the 
Company's  arbitretor  did  not  attend.  The  other  arbitrator  and  the  umpire  proceeded  in  his  absence, 
notwithstanding  the  protest  of  the  Company's  solicitor,  and  ezamined  a  witness.  The  Company's 
aolkttor  left  the  meeting  without  examining  his  witnesses.  No  meeting  was  held  after  the  5th,  nor 
had  the  Company  any  notice  to  attend  on  the  6th  or  any  subsequent  day.  On  the  22nd,  the  land- 
owners'  sotidtor  informed  the  umpire  that  the  aibitrators  had  not  made  an  award,  and  required  him 
to  make  his  award,  which  he  did  on  the  29th,  without  any  evidence  on  the  part  of  the  Company  hav- 
ing been  giren. 

ffdd,  Ist: — ^That  it  must  be  presumed  that  the  evidence  taken  ex  parte  on  the  5th  of  November, 
was  not  disregarded  by  the  umpire. 

2ndly.  Th^  it  was  not  a  just  infisrenoe  from  the  above  fiwts,  that  the  Company  had  no  evidence  to 
adduce,  or  did  not  wish  to  adduce  any. 

3dly.  That  whether  there  is  or  not  any  general  rule  that  an  umpire  need  not  receive  evidence  or 
be  active  in  smoomoning  the  parties,  the  umpire,  in  the  above  circumstances,  ought  to  have  made  no 
award  without  tendering  to  the  Company  an  opportunity  of  producing  evidence  before  him  or  address- 
nw  him. 

4thly.  That  he  was  bound  to  take  up  the  proceedings  de  novo,  or  from  the  dose  of  the  4th  of 
B^ovember. 

5thly.  That,  in  the  above  drcumstanoes,  his  skill  or  competency  to  decide  from  personal  observation 
made  no  difference. 

(HUy.  That  his  awaid  was  consequently  bad,  and  ought  to  be  set  adde. 

TOL.  n.  P  D.  a  & 
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afford  them  sufficient  protection  for  a  level  crossing  over 
the  line.  The  Company,  by  their  agents,  declined  to  give 
this  sum,  and  offered  6002.  They  then  paid  that  sum  into 
the  Bank,  under  the  provisions  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  and  entered  on  the  land. 

Messrs.  Hawley  &  Co.  required  the  amount  of  compensa- 
tion to  be  ascertained  by  arbitration,  and  the  Company,  on 
the  30th  August,  1847,  appointed  Mr.  George  Augustus 
M'Dermott  their  arbitrator;  and  in  September,  Messrs. 
Hawley  &  Co.  appointed  Mr.  John  Higginbottom  their  ar- 
bitrator; and  within  twenty-one  days  from  the  latter  ap- 
pointment, both  arbitrators  appointed  Mr.  Aaron  Lewis 
Barton  their  umpire,  in  case  they  should  differ. 

The  time  for  the  award  was  enlarged  to  4th  November, 
and  that  day  was  fixed  for  proceeding  with  the  reference. 

On  that  day  both  the  arbitrators  and  the  umpire  attended 
at  the  Crown  and  Anchor  Inn,  at  Layton,  and  the  inquiry 
continued  during  that  day,  and  was  adjourned,  when  the 
parties  separated  to  the  following  day. 

On  opening  the  reference,  Messrs.  Hawley  &  Co.  claimed 
50152. 

On  the  5th  November,  early  in  the  morning,  the  solicitor 
for  the  Company  received  a  letter  from  Mr.  MDermott, 
their  arbitrator,  saying,  that  he  was  prevented  from  at- 
tending the  reference  on  that  day  by  urgent  business,  but 
suggesting  that  the  arbitration  should  be  proceeded  with, 
and  that  he  should  be  furnished  with  notes  of  the  proceed- 
ings in  the  reference. 

The  Company's  solicitor  went  to  the  place  of  meeting, 
and  communicated  the  contents  of  this  letter  to  the  solici- 
tor of  Messrs.  Hawley  &  Co.,  and  to  the  other  arbitrator, 
Mr.  Higginbottom,  and  the  umpire,  Mr.  Barton,  and  stated 
that  he  could  not  agree  to  the  suggestion  contained  in  it: 
that  the  reference  should  proceed  in  the  absence  of  Mr. 
M'Dermott,  the  Company's  arbitrator.  He  therefore  re- 
quired that  some  other  day  should  be  fixed  for  proceed- 
ing with  the  referenca     Counsel,  however,  who  appeared 
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for  Messrs.  Hawley  &  Co.,  objected  to  any  such  postpone- 
ment, and  Mr.  Higginbottom  and  Mr.  Barton,  the  other 
arbitrator  and  umpire,  sent  a  written  notice  to  Mr.  M'Der- 
mott,  informing  him,  that  unless  he  immediately  attended 
they  should  proceed  without  hint  The  Company's  solicitor 
protested  against  this  course;  but  Messrs.  Hawley  &  Co.'8 
counsel  insisted  on  the  matter  proceeding,  and  called  one 
witness;  whereupon  the  Company's  solicitor  withdrew,  and 
sent  a  formal  notice  to  the  arbitrator  and  umpire,  that  he 
wholly  objected  to  their  proceeding. 

After  he  had  left,  the  examination  of  the  witness  was 
continued. 

No  fturther  step  was  taken  until  November  11,  on 
which  day  the  Company's  solicitor  gave  notice  to  both  the 
arbitrators,  and  to  the  umpire,  requiring  them  not  to  make 
any  award,  or  take  any  ftirther  proceedings  in  the  matter 
of  the  rrference,  on  account  of  the  irregularity  of  the  pro- 
ceedings on  the  5th  of  November.  On  the  other  hand, 
Messrs.  Hawley  &  Co.,  at  the  expiration  of  the  time  for 
making  the  award,  gave  notice  to  Mr.  Barton,  requiring 
him  to  make  his  award. 

He  complied  with  this  latter  requisition,  and  made  an 
award,  dated  November  29,  awarding  that  the  Company 
should  pay  3712Z.  to  Messrs.  Hawley,  and  should  execute 
certain  accommodation  works  for  their  benefit 

The  Company,  being  dissatisfied  with  this  decision,  took 
proceedings  to  have  the  submission  made  a  rule  of  court, 
with  a  view  to  set  aside  the  award.  ^ 

A  motion  for  this  purpose  was  made  on  their  behalf  ex 
parte  (a),  and  the  usual  order  made. 

Notice  was  then  served  on  Messrs.  Hawley  &  Co.,  that 
the  submission  had  been  made  a  rule  of  court,  and  subse- 
quently notice  of  a  motion  to  set  aside  the  award  was 
served  upon  them. 


1846. 


In  re 

Hawlit, 

and 

Thb  North 

Staffo&d- 

BHIBI 

BailwatCo. 


(a)  Be  EUiot  and  South  Devon  Railway  Campany,  ante,  p.  21, 
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Before  the  last-mentioned  motion  was  made,  it  was  dis- 
covered that  the  order  making  the  submission  a  rule  of 
court  had  never  been  drawn  up,  the  registrar  requiring 
the  production  of  the  appointments  of  both  the  arbitra- 
tors (a),  in  order  that  they  might  be  filed  in  the  record 
office. 

Notice  of  motion  was  then  given  to  Messrs.  Hawley  & 
Co.,  on  behalf  of  the  Company,  and  afterwards  amended 
by  leave  of  the  Court,  that  the  registrar  might  be  direct- 
ed to  draw  up  and  deliver  out  the  order  making  the  sub- 
mission a  rule  of  court,  or  that  Messrs.  Hawley  might 
be  ordered  to  produce  and  deliver  up  the  appointment  of 
their  arbitrator.  As  the  arguments  on  the  original  and 
amended  notice  of  motion  were  to  a  great  extent  the  same, 
it  is  considered  best  to  report  them  together. 

Affidavits  were  filed  in  support  of  the  motion  and  in 
opposition  to  it;  and  in  the  affidavits  filed  on  behalf  of 
Messrs.  Hawley  &  Co.,  it  was  stated,  that  they  had  duly  ap- 
pointed an  arbitrator.  There  was  also  a  statement  to  that 
effect  in  the  appointment  of  an  umpire,  which  was  pro- 
duced, and  was  to  the  following  effect: — 

"  We,  the  undersigned,  George  M'Dermott,  mining 
agent,  appointed  an  arbitrator  by  and  on  behalf  of  the 
North  Staffordshire  Railway,  and  the  undersigned,  John 
Higginbottom,  surveyor,  appointed  an  arbitrator  by  and 
on  behalf  of  Messrs.  John  Hawley,  Sampson  Bridgewood, 
and  John  Goodwin,  pursuant  to  the  provisions  of  the 
Lanff  Clauses  Consolidation  Act,  1845,  and  the  North 
Staffordshire  Railway  (Pottery  line)  Act,  1846,  and  the 
North  Staffordshire  Railway  (Chumet  Valley  line)  Act, 
1846,  and  of  the  other  Acts  incorporated  with  the  two 
last  recited  Acts,  to  settle  and  determine  the  amount  of 
purchase-money  and  compensation  to  be  paid  by  the 
North  Staffordshire  Railway  Company  to  the  said  Messrs. 


(a)  Re  JEUiot  and  South  Devon  Railway  Company,  ante,  p.  21. 


CASES  IK  CHAKCBRT. 


37 


J.  Hawlej,  S.  Bridgewood,  and  J.  Goodwin,  in  respect  of 
their  interest  in  the  lands  and  hereditaments  specifically 
described  in  the  underwritten  schedule,  intended  to  be 
taken  hj  the  said  Company  for  the  purposes  of  their 
railway,  and  in  respect  of  the  damage  to  be  sustained  by 
them  by  reason  of  the  execution  of  the  works  of  the  rail- 
way, regard  being  to  be  had  by  us,  not  only  to  the  said 
lands  and  hereditaments  so  intended  to  be  taken,  but  also 
to  the  damage,  if  any,  to  be  sustained  by  the  said  Messrs. 
J.  Hawley,  S.  Bridgewood,  and  J.  Goodwin,  by  reason  of 
the  severing  of  the  lands  and  hereditaments  so  intended  to 
be  taken  from  the  other  lands'  and  hereditaments  of  the 
said  Messrs.  J.  Hawley,  S.  Bridgewood,  and  J.  Goodwin,  or 
otherwise  injuriously  affecting  such  other  lands  and  here- 
ditaments by  the  exercise  of  the  powers  of  any  of  the  Acts 
above  referred  to,  do  hereby,  before  entering  upon  the 
matters  referred  to  us,  nominate  and  appoint  Aaron  Lewis 
Barton,  of  &c.,  mine  agent,  to  be  the  umpire  in  the  matter 
of  the  said  arbitration,  pursuant  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845.'^ 


1848. 

In  re 
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Mr.  RtLssdl,  Mr.  Molina,  and  Mr.  Hugh  HiU,  in  support  Jan,  15th  & 
of  the  motion. — In  ordinary  cases  of  applications  to  make 
a  submission  to  arbitration  a  rule  of  court,  the  party  ap- 
plying produces  the  deed  containing  the  submission  to  the 
registrar,  who  thereupon  draws  up  the  order,  and  the  sub- 
mission is  filed  in  the  Record-office.  But  here  the  ap- 
pointment of  the  landowners'  arbitrator  was  in  their  own 
power,  and  they  declined  producing  it.  The  only  reason 
why  the  submission  has  to  be  produced  is  for  the  purpose 
of  shewing  that  it  contains  a  provision  entitling  either 
party  to  make  it  a  rule  of  court  That  reason  does  not  exist 
here,  as  it  is  the  Lands  Clauses  Consolidation  Act,  and  not 
any  stipulation  in  a  document,  that  enabled  either  party 
to  make  the  submission  a  rule  of  court;  sa  that  all  the 
Court  can  require  is  some  evidence  that  the  landowners 
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had  appointed  an  arbitrator.  Now,  of  that,  secondary  evi- 
dence is  admissible,  if  the  landowners  decline  to  produce 
their  own  appointment  of  an  arbitrator.  [The  Vice-Chanr 
cellor, — In  whose  possession  is  it?  Sir  Francis  SimpkinsoUy 
for  Messrs.  Hawley,  said  it  was  in  the  possession  of  the  ar- 
bitrator.] The  arbitrator,  by  the  landowners'  direction, 
refuses  to  deliver  it  up.  Now,  Short  v.  Frank  (a)  shews, 
that  if  the  document  constituting  or  containing  the  sub- 
mission is  not  forthcoming,  secondary  evidence  may  be  ad- 
mitted; and  the  same  was  decided  in  Thomas  v.  PhUbyQ))^ 
where  the  arbitrator  refused  to  deliver  up  the  order  of  re- 
ference without  an  exorbitant  fee.  Such  secondary  evi- 
dence is  afforded  in  this  case  by  the  respondents'  own 
affidavits,  stating  that  their  arbitrator  was  duly  appointed, 
and  by  the  recital  to  that  effect  in  the  appointment  of  the 
umpire. 

But  if  secondary  evidence  is  not  admissible,  it  can  only 
be  on  the  ground  that  the  Court  can  order  the  production 
of  the  best  evidence;  and  as  the  Court  has  even  assumed 
jurisdiction,  on  such  an  application,  over  the  attesting 
witness  to  a  submission,  to  the  extent  of  ordering  him  to 
swear  an  affidavit  (c),  it  must  have  jurisdiction  over  a 
party  to  the  submission,  to  order  its  production  by  him: 
Lord  Borton  v.  Mesham  (d). 


Sir  Francis  Simpkinson,  Mr.  Serjt  Alien,  and  Mr.  Camp- 
bell, for  Messrs.  Hawley  &  Co. — The  first  alternative  in 
the  notice  of  motion  cannot  be  supported;  for,  assuming 
that  the  evidence  now  adverted  to  were  admissible  in  any 
event,  it  was  not  before  the  Court  when  the  ex  parte  mo- 
tion was  made,  on  which,  it  is  contended,  that  an  order 


(a)  3  Jur.  345. 

{b)  2  Dowl.  146. 

(c)  See  Ru88.  on  Arb.  647— 
651 ;  citing  Ross  y.  Ross,  4  D.  &  L. 
648;  Ex parteTodd,  W.  W.  k  D. 
577;  Clarke  t.  ElwMj  10  Mod. 


332;  Bottomley  y.  BueHey,  4  D. 
<&  L.  157;  Be  Midland  BaUipay 
Company  and  Heming,  4  D.  (fe  L. 

788. 
(cQ  8  Dowl.  867. 
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should  now  be  drawn  up.  The  order,  if  drawn  up,  must 
purport  to  be  made  without  any  evidence  of  the  appoint- 
ment of  an  arbitrator  by  Messrs.  Hawley  &  Co. ;  that  is  to 
say,  without  any  evidence  of  submission  to  arbitration  on 
their  part  Such  an  order  would  be  bad  upon  the  face  of 
it,  and  is  not,  therefore,  such  an  order  as  the  Court  would 
direct  to  be  drawn  up. 

The  other  alternative  is  equally  untenable,  for  the  Court 
has  no  jurisdiction,  on  such  an  application,  to  make  any 
order  upon  Messrs.  Hawley  &  Co.  [They  cited  Robinsim 
V,  Davis  (a).] 
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Mr.  MtiSseU,  in  reply,  cited  an  unreported  case  heard  in 
the  Bail  Court,  of  Ward  y.  Great  North  of  England  Rail- 
way Company  (fr). 

The  YiCE-CHAjroBLLOR  refused  the  motion,  with  40& 
costs;  but  intimated  that  there  was  now  sufficient  evidence 
of  the  submission  for  the  purpose  of  making  it  a  rule  of 
court  The  only  question  appeared  to  be,  whether  that 
should  be  done  on  an  ex  parte  application  of  the  Railway 
Company,  or  whether  notice  ought  to  be  given. 

The  Railway  Company  asked  and  obtained  leave  to  give 
notice  of  motion  for  January  26th,  that  the  submission  to 
arbitration  might  be  made  a  rule  of  court;  and  that  cer- 
tain affidavits  and  documents  therein  described,  being  the 
affidavits  and  appointment  of  umpire  above  mentioned,  or 
such  part  thereof  as  counsel  should  advise,  would  be  r^ad 
in  support  of  the  motion. 

Mr.  RttsseU,  Mr.  Malins,  and  Mr.  Hugh  HiU,  in  support     Jan.  2eth, 
of  the  motion.^ — The  statement  in  the  affidavit  filed  on  be- 
half of  Messrs.  Hawley  &  Co.,  is  of  itself  a  sufficient  admis- 


(a)  1  Sir.  626. 


{b)  Ru88.  on  Arb.  554. 
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sion  hj  them  of  the  fact  that  they  have  appointed  an  arbi- 
trator. That  fact  is  all  that  is  required  to  constitute  a 
submission.  The  terms  of  the  appointment  are  immate- 
rial If  further  evidence  were  required,  the  recital  in  the 
appointment  of  an  umpire  would  supply  it;  and  as  the  re- 
spondents withhold  the  original  document,  they  cannot 
object  to  the  admission  of  secondary  evidence  of  it  And 
of  all  cases,  this  must  be  the  most  fit  for  the  production  of 
secondary  evidence,  where  the  mere  existence  of  the  re- 
cited document  is  sufficient  for  the  purposes  of  the 
motion. 


Sir  Francis  Simpkinaony  Mr.  Serjt  AUen,  and  Mr.  Camp- 
bell, for  Messrs.  Hawley. — Nothing  less  than  a  verified  copy 
of  the  original  document  has  ever  been  received  on  such 
an  application  (a).  There  is  no  case  in  which  a  recital  or 
a  statement  of  its  substance  has  been  held  sufficient  And 
there  is  no  provision  in  the  Lands  Clauses  Consolidation 
Act  to  supply  the  defect  appearing  on  these  proceedings, 
from  the  non-production  of  the  document  constituting  the 
submission. 

The  Vice-Chancbllor: — 

If  it  be  an  error  to  direct  the  submission  to  be  made  a 
rule  of  court  in  the  circumstances  of  this  case,  it  will,  in 
my  opinion,  be  an  error  on  the  right  side.  But  I  think  that 
it  will  not  be  an  error ;  and  I  make  the  order  on  these 
materials. 

The  following  was  the  form  of  the  Order: — 


(a)  See,  however.  Doe  y.  Ross,      M.  &  G.  242;  BrtnpnT.Woodman^ 
7  M.  <fe  W.  102;  ffaU  v.  BaU,  3      6  C.  <fe  P.  206. 
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Vice-ChanceUor  Knight  Bruce. 

Wednesday,  the  26th  of  January,  1848. 
In  the  Matter  of  an  Arbitration  between  John  Hawlet, 


1848. 

In  re 

Hawlet, 

and 

Ths  North 

Stavford- 

SHIRS 

Sampson  Bbidgewood,  and   John  Goodwin,   and  The    RailwatOo. 
North  Stapforbshire  Railway  Company. 

Whereas  Mr.  Riissdl  and  Mr.  MalinSy  and  Mr, 
Hugh  HiU,  of  counsel  for  the  North  Stafford- 
shire  RaUway  Compai^y,  this  day  moved  and 
offered  diyers  reasons  unto  this  Court,  that  the 
submission  to  arbitration  in  this  matter  might 
be  made  a  rule  of  this  Court,  in  the  presence 
of  Sir  Francis  Simpkinson  and  Mr.  Serjeant 
Allen,  of  counsel  for  the  said  John  Hawley, 
Sampson  Bri(^ewood,  and  John  Goodwin: 
Whereupon,  and  upon  hearing  an  appoint- 
ment of  arbitration  made  in  pursuance  of  the 
provisions  of  the  "North  Staffordshire  Rail- 
way (Pottery  Line)  Act,  1846,"  and  the 
"  North  Staffordshire  Railway  (Chumot  Val- 
ley Line)  Act,  1846,"  and  of  "  The  Companies 
Clauses  Consolidation  Act,  1845,"  and  "The 
Railway  Clauses  Consolidation  Act,  1845," 
respectively  incorporated  therewith,  bearing 
date  the  30th  day  of  August,  1847,  and  signed 
W*  T.  Copeland,  John  Ridgway,  two  of  the 
directors  of  the  said  Compwiy;  an  appoint- 
ment of  umpire,  dated  the  15th  day  of  Sep- 
temper,  1847,  and  signed,  G.  A  M'Dermotty 
John  Higginbottom ;  the  writing  of  award 
bearing  date  the  29th  day  of  November,  1847, 
under  the  hand  and  seal  of  A.  L.  Barton,' and 
by  him  sealed  and  delivered  in  the  presence  of 
John  Ferguson  Smith ;  an  affidavit  of  William 
Keary,  sworn  the  3rd  day  of  December,  1847; 
another  affidavit  of  William  Keary,  sworn  the 
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8th  day  of  December,  1847;  an  affidavit  of 
John  Ferguson  Smith,  sworn  the  8th  day  of 
December,  1847;  an  affidavit  of  John  Higgin- 
bottom,  sworn  the  2l8t  day  of  December,  1847; 
another  affidavit  of  the  said  William  Eeary, 
sworn  the  12th  day  of  January,  1848;  an  affi- 
davit of  George  Young,  sworn  the  12th  day  of 
January,  1848;  another  affidavit  of  the  said 
William  Keary,  sworn  the  15th  day  of  Janu- 
ary, 1848;  an  affidavit  of  John  Harding  Shep- 
pard  and  Samuel  Williamson,  sworn  the  15th 
day  of  January,  1848;  an  affidavit  of  George 
Haywood,  sworn  the  20th  day  of  January, 
1848;  another  affidavit  of  the  said  George 
Young,  sworn  the  22nd  day  of  January,  1848; 
and  a  notice  in  writing  served  on  the  said 
John  Hawley  and  others,  giving  notice  that 
the  said  Company  would,  at  the  hearing  of  the 
said  motion,  read  the  several  affidavits  and 
documents  therein  and  hereinbefore  mention- 
ed, dated  the  24th  day  of  January,  1848,  read, 
and  what  was  alleged  by  the  counsel  for  the 
North  Stafibrdshire  Railway  Company,  and 
for  the  said  John  Hawley  and  others:  This 
CouBT  DOTH  OBDBB,  that  the  said  submission  to 
arbitration  be  made  an  order  of  this  Court,  to 
be  observed  and  performed  by  all  parties 
thereto,  according  to  the  tenor  and  true  mean- 
ing thereof  (a). 


Fei.  14M< 


On  this  day  a  motion  was  made  to  set  aside  the  award, 
on  the  ground  of  irregularity  in  the  conduct  of  one  of  the 
arbitrators  and  the  umpire,  and  on  the  further  ground,  that 
the  award  exceeded  the  authority  of  the  arbitrators,  and 
did  not  exhaust  the  matter  of  the  reference. 


(<x)  Reg.  Lib.  A.  1847,  fol.  380. 
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Mr.  Russdly  Mr.  MaJins,  and  Mr.  Hugh  HiU,  in  support  of 
the  motion. — ^The  umpire  had  no  right  to  make  an  award, 
there  being  no  disagreement  between  the  arbitrators.  More- 
over, he  has  proceeded  ex  parte,  without  evidence,  and 
without  notice  to  the  Railway  Company.  These  circum- 
stances are  sufficient  to  invalidate  the  award:  Phipps  v. 
Ingram  (a),  WdUcer  v.  Frobisher  (6),  Watson  on  Awards, 
296,  Dobson  v.  Groves  (c).  Be  Plews  and  Middleton  (c2), 
BignaU  v.  Oaie  (e),  Featherstone  v.  Cooper  (/),  Harvey  v. 
SheUmig), 
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Sir  F.  Simpkineon,  Mr.  Serjt.  AUen,  and  Mr.  Campbell, 
for  Messrs.  Hawlej  &  Co. — The  omission  of  the  Railway 
Com  j»any's  arbitrator  to  proceed,  was  a  sufficient  disagree- 
ment to  empower  the  umpire  to  act,  and  he  was  not  bound 
to  hear  evidence,  if  none  was  tendered  to  him:  Re  Timno 
and  Bird  (h),  HaU  v.  Lawrence  (i).  Nor  can  a  party,  by 
absenting  himself,  defeat  the  reference,  but  the  arbitrator 
may  •proceed  ex  parte:  Walker  v.  King  (k).  If  an  umpire 
be  a  person  of  skill,  he  may  make  an  award  without  evi- 
dence, and  from  his  own  observations,  and  may  even  refuse 
to  hear  evidence :  Johnston  v.  Cheape  (Q :  especially  wherci 
as  in  the  present  case,  the  question  is  not  one  of  fact,  but 
of  opinion,  being  as  to  the  value  of  the  property  in  question^ 
The  umpire  was  a  competent  judge  of  that  from  his  per^ 
sonal  knowledge.  It  has  been  decided,  that  an  arbitrator's 
decision  as  to  the  admissibility  or  relevance  of  evidence  is 
final :  Perryman  v.  SteggaU  (m),  Armstrong  v.  Marshall  (w), 
Symes  v.    OoodfeUow  (o).     [They  also  cited  Watson    on 


(a)  3  Bowl.  669. 

(b)  6  Ves.  70. 
(e)  6  Q.  B.  637. 

(d)  Id.  845. 

(e)  2  Man.  <fe  Gr.  830. 
(/)  9  Ve«.  68. 

(^)  7  Bear.  465. 

(A)  6B.A  Ad. 488;  3.DowL 669. 


(0  4  T.  R.  589. 
(k)  9  Mod.  63. 
(0  5  Dow,  H.  L.  Ca.  247. 
(m)  9  Bing.  679;  2  Dowl.  726. 
(n)  4  Dowl.  593. 
(o)  4  Dowl.  642;    2   Bing.-  N. 
C.  532. 
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Awards,  p.  121,  Skerratt  v.  North  Staffordshire  Railway 
Company  (a)  f  Ringer  v.  Joyce  (b),  Hewlitt  v.  Laycock{c)J\ 

Cur.  adv.  vult 

The  Vicb-Chancelloe: — 

Having  read  the  papers  and  formed  an  opinion  upon  this 
motion,  I  think  it  due  to  the  parties  not  to  defer  declar* 
ing  that  opinion.  Thus  much,  certainly,  is  clear,  that  the 
case,  neither  of  the  respondents  nor  of  the  Company,  was 
closed  when  the  meeting  of  the  two  arbitrators  and  the 
umpire,  held  on  the  4th  of  November,  terminated,  and  the 
proceedings  were  adjourned  to  the  .following  day.  The 
meeting  of  the  4th  ended  under  a  well-founded  and  just 
belief,  on  the  part  of  all  concerned,  that  more  was  to  be 
done  under  the  reference  in  the  way  of  argument,  or  evi- 
dence, or  both;  but  on  the  5th,  Mr.  M'Dermott  (the  Com- 
pany's arbitrator),  with  or  without  justification,  perhaps, 
however,  not  inexcusably,  was  not  forthcoming,  and  did 
not  attend.  It  has  not,  however,  been  contended,  nor  do 
I  think  that  there  was  on  that  occasion  a  refusal  on  his 
part,  such  as  to  bring  the  matter  within  the  30th  sect  of 
the  Lands  Clauses  Consolidation  Act  of  1845,  and  of  course 
there  had  not  then  been  seven  days' neglect.  Still,  the  other 
arbitrator  and  the  umpire,  or  Mr.  Higginbottom,  at  least-, 
thought  fit  to  proceed  with  the  business  of  the  reference  in 
Mr.  M'Dermott's  absence,  overruling  the  objection  and  re- 
jecting the  protest  of  the  Company's  solicitor  against  such 
a  mode  of  acting,  and  (some  point  or  points  left  undecided 
on  the  preceding  day,  as  I  collect,  having  or  not  having 
been  disposed  of),  a  witness  was  accordingly  examined  on 
the  part  of  the  respondents,  who  then,  as  I  understand, 
closed  their  case,  the  Company's  solicitor  declining  to  ad- 
duce on  that  day  the  evidence  which  he  had  to  adduce, 
unless  in  Mr.  M'Dermott's  presence,  and  declining,  unless 


(a)  2  Ph.  475;  5  RaIIw.  Cas.  166. 

(c)  2  C.  <fe  P.  574. 


{b)  1  Maxsh.  404. 
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in  his  presence,  to  proceed  at  all,  and  so  the  meeting,  if        1848. 

meeting  it  ought  to  be  called,  was  terminated.  ""KTIT 
Now,  as  any  power  of  the  umpire  did  not,  and  was  not      ^^^^^' 

to  arise  before  the  19th  of  November,  (the  time  havinir  T=»  North 

^  °       Stavfor]>- 

been  enlarged  till  then),  and  as  the  30th  section  of  the  act        bhibi 
is  out  of  the  case,  I  do  not  really  see  how  the  proceedings  ^^^ 

of  the  5th,  on  the  part  of  Mr.  Higginbottom,  on  the  part 
of  the  umpire,  or  on  the  part  of  the  respondents,  are  wholly 
or  in  part  capable  of  being  supported  or  upheld.  The  ab- 
sence of  M'Dermott,  on  that  day,  may  have  been  possibly 
an  act  not  of  strict  propriety  on  his  part;  but  that  did  not 
enable  the  other  arbitrator  and  the  umpire,  or  either  of 
them,  to  proceed  without  him  on  that  day,  if  there  was  not 
a  "refusal,'^  as  I  think  there  was  not 

Mr.  M'Dermott  may  have  wished, — he  indeed  expressed  a 
wish, — that  they  should  proceed  without  him;  but  neither 
did  that  enable  them  to  take  such  a  course  without  the 
consent  of  the  Company,  which  consent  was  refused. 

If,  indeed,  the  evidence  before  me  were  such  as  in  my 
opinion  to  warrant  a  judicial  conclusion,  that  his  absence 
on  the  5th  was  at  the  request,  or  through  the  instru- 
mentality, of  the  Company,  or  of  Mr.  Eeary,  their  agent, 
or  was  collusive  or  fraudulent,  the  consequence  might  be, 
that  the  Company  would  be  as  much  bound  by  what  passed 
at  the  meeting,  as  if  Mr.  M'Dermott  had  been  there.  But 
the  evidence  before  me  is  not  such  as,  in  my  opinion,  to 
warrant  a  judicial  conclusion  of  that  kind. 

Mr.  Higginbottom  never  proceeded,  never  professed  to 
proceed,  under  the  30th  section  of  this  act,  nor  has  it  been 
contended  at  the  bar,  on  the  part  of  the  respondents,  that 
the  award  is  an  award  under  that  section.  It  is  the  um- 
pire's award,  not  that  of  Mr.  Higginbottom.  The  irregu- 
larity of  the  meeting  of  the  5th  of  November  has  never, 
I  conceive,  been  waived  on  the  part  of  the  Company.  Their 
agent  in  due  time  and  manner,  as  I  think,  objected  to  the 
proceedings  on  that  day  going  on  without  Mr.  M^Dermott, 
and  from  that  objection  appears  never  to  have  receded. 
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It  is  tme^  that  the  witness  examined  on  the  5th  was  ex- 
amined before  Mr.  Higginbottom  and  the  umpire;  but  Mr. 
Higginbottom,  unless  under  the  section  already  mentioned^ 
which  it  is  agreed  on  each  side  has  not  been  called  into 
action,  was  never  competent  to  act  without  Mr.  M^Dermott 
And  as  to  the  umpire,  the  argument  founded  on  his  hear- 
ing of  this  evidence  (if  evidence  it  ought  to  be  called), 
seems  to  prove  too  mucL  If  it  contends  that,  on  the  5th, 
the  witness  was  examinable  before  Mr.  Higginbottom  and 
Mr.  Barton,  without  Mr.  M^Dermott,  it  cannot,  I  suppose, 
stop  short  of  contending  that  he  was  so  before  Mr.  Bar- 
ton (the  umpire),  in  the  absence  of  each  of  the  arbitrators. 
The  witness,  unless  sworn  before  the  5th,  was,  it  seems 
probable,  either  unsworn  or  not  duly  sworn;  but  however 
that  may  be,  he^appears  to  me  to  have  been  examined 
coram  non  jvdice.  Nor  do  I  see  how,  if  in  his  examina- 
tion he  stated  what  was  materially,  wilfully,  and  corruptly 
false,  an  indictment  for  perjury  can  be,  or  could  have  been, 
maintained  against  him.  Nor,  again,  if  the  witness  had 
been  exatnined  in  Mr.  M'Dermott's  presence,  can  I  say 
that  testimony,  beyond  or  differing  from  his  actual  testi- 
mony, would  not  have  been  obtained  from  him,  or  that 
the  two  arbitrators  would  not  have  joined  in  making  an 
award  before  the  19tL 

It  is,  perhaps,  unnecessary  to  remark  upon  the  fact,  that 
he  was  examined  in  the  absence  of  the  Company's  solicitors. 
Not  a  witness  was  examined  after  the  5th;  not  a  meeting 
of  any  kind  was  held  after  that  day;  not  an  attendance 
of  any  kind  before  the  arbitrators  and  umpire,  or  any  one 
or  more  of  them,  took  place  after  that  day;  nor  had  the 
Company,  upon,  or  before,  or  after  it,  any  notice,  either 
in  the  shape  of  an  adjournment  or  otherwise,  to  attend 
any  person  or  persons  anywhere,  either  on  the  6th  or  any 
subsequent  day. 

But,  on  the  22nd,  the  respondents'  solicitor,  as  I  collect 
from  his  affidavit,  informs  Mr.  Barton,  the  umpire,  that 
the  arbitrators  had  not  made  an  award,  and  that  it  would 
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be  necessary  to  trouble  him  further  in  the  matter;  and  re- 
quests his  early  attention  to  it;  and  on  the  29th  the  award 
is  made,  without  any  evidence  on  behalf  of  the  Company 
having  been  given.  And  here  it  may  be  right  to  say,  whe- 
ther the  materials  before  the  Court  are  such,  in  my  opinion, 
as  to  justify  a  judicial  conclusion,  that  the  evidence  of  the 
witness  examined  on  the  5th  of  November  was  disregarded 
by  the  umpire,  or  had  not  any  weight  with  him  in  deciding 
as  he  decided  I  must  declare  that  they  are  not  The 
presumption  must,  I  think,  be,  that  it  was  not  disregarded, 
but  had  some  weight  with  him;  and  there  is  not,  I  con- 
ceive, anything  upon  the  face  of  the  award,  or  in  the  evi- 
dence, to  rebut,  displace,  or  weaken  that  presumption. 
The  award  itself,  and  the  evidence  generally,  seem  to  me 
rather  to  strengthen  it;  nor  do  I  find  it  possible  to  say 
what^  without  the  evidence  of  that  witness,  the  award 
would  or  might  have  been.  The  award,  however,  notwith- 
standing the  expression,  "  their  witnesses,''  contained  in 
it,  was,  as  I  have  said,  made  without  any  evidence  having 
been  adduced  on  the  part  of  the  Company;  and  it  must  be 
determined  whether  that  absence  of  evidence  on  their  part 
arose  from  this,  that  they  had  not  any  evidence  to  adduce, 
or  did  not  wish  to  adduce  any,  or  were  in  default  in  that 
respect,  so  as  to  preclude  them  from  sa3ring  effectually  that 
they  had  evidence  to  tender.  Now  it  is  not,  I  think,  a  just 
inference,  from  the  materials  before  me,  that  they  had  not 
evidence  to  adduce,  or  did  not  wish  to  adduce  any. 

But  were  they  in  default?  That  question  also  seems 
answered  by  what  I  have  already  said. 

The  respondents  have  contended,  that,  as  a  general  rule, 
it  is  not  incumbent  on  an  umpire  to  receive  evidence,  or  to 
be  active  in  summoning,  or  apprising,  or  giving  any  notice 
to  either  of  the  parties  in  dispute,  before  making  his 
award.  That  may  or  may  not  be  so;  I  apprehend,  how- 
ever, that  the  question  for  my  consideration  upon  this  part 
of  the  case  is,  not  upon  a  general  rule,  but  is,  whether,  in 
the  particular  and  special  state  of  circumstances  which 
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existed  here,  (including  what  had  taken  place  on  the  4th 
and  5th,  and  the  notice  of  the  11th,  with  reference  to 
which  I  do  not  forget  the  provision  against  revocation  in 
the  25th  section  of  the  act),  it  was  incumbent  on  this  par- 
ticular umpire  either  not  to  make  any  award  at  all,  or  not 
to  proceed  to  make  his  award  without  previously  giving, 
or  requiring  the  respondents  to  give,  to  the  Company  an 
intimation  tendering  to  them  an  opportunity  expressly  of 
producing  evidence  before  him,  or  attending  and  address- 
ing him;  and  I  am  of  opinion  that  this  question  ought  to 
be  answered  in  the  affirmative. 

Assuming  the  umpire's  intentions  to  have  been  those  of 
an  honest  man,  as  probably  they  were,  I  find  myself  una- 
ble to  say  that  I  concur  in  the  course  which,  in  the  cir^ 
cumstances  of  the  case,  he  took.  He  could  not  have  sup- 
posed that  the  case  of  either  side  was  closed  on  the  4tL 
Plainly  it  was  not  so,  and  he  was,  in  my  judgment,  bound 
to  treat  all  that  took  place  on  the  5th  as  nothing,  and  to 
act  as  if  the  meeting  of  the  5th  had  not  taken  place;  in 
this  sense  at  least,  that  he  was  bound  to  take  up  the  mat- 
ter either  entirely  de  novo  or  from  the  close  of  the  pro- 
ceedings of  the  4tL  But  he  did  not  do  so;  and  I  think 
that  his  supposed  ability,  from  general  professional  know- 
ledge, general  professional  experience,  and  personal  obser- 
vation, to  decide  between  the  parties  without  any  evidence 
whatever,  must,  in  the  present  case,  go  for  nothing;  which 
I  do  not  say  with  any  the  least  disrespectful  meaning  to- 
wards him. 

On  the  whole,  I  am  unable  to  see  how,  in  the  combina- 
tion of  circumstances  to  which  I  have  been  referring,  this 
award  can  stand.  I  think  it  bad  on  the  grounds  that  I 
have  mentioned,  without  saying  whether  there  are  or  are 
not  other  grounds  in  my  opinion  sufficient  of  themselves 
to  invalidate  it 

The  award  must,  in  my  view  of  the  matter,  be  set  aside  (a). 

(a)  Affirmed  by  the  Lord  Chan-  SaoU  v.  Van  Sandau,  1  Q.  B.  lOS, 
oellor  on  appeal,  March  1 1th,  1848,      was  lefenred  to. 
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1848. 

WrBN  v.  B&APLEY.   ^ '  Jan.  19M, 

p_  2\a  k  26M. 

X  HE  question  in  this  case  was  as  to  the  effect  of  the  fol-  a  testotor  be- 
lowing  testamentary  dispositions,  so  far  as  they  regarded  *^"*^^**^*^uig 
Mrs.  Ann  Jefferies  Wren.  daughter,  a 

_  _  1  •        •!!  married  womaiiy 

Mr.  Henry  Pooley,  the  testator,  by  his  will,  dated  August  "  in  caae  she 
8th,  1838,  directed  certain  monies  to  be  invested,  upon  apart  fioiTher 
trusts,  expressed  as  follows:  hiwhwid,  and 

^  Bhould  continae 

"  And  pay,  apply,  and  dispose  of  the  interest,  dividends,  •<>  to  do,"  dur- 
and  annual  income  in  manner  hereinafter  mentioned,  time  of  his  wi- 
(that  is  to  say),  to  my  wife  Elizabeth  Pooley,  one  annuity  aSwiioii  Aatif 
or  clear  yearly  sum  of  80Z.  for  and  during  the  term  of  her  **  ^^?  *™®  ***• 

■;         ^  ^   °  annuitant 

natural  life,  by  equal  half-yearly  payments,"  fee;  "and  to  should  cohabit 
my  daughter,  Ann  Jefferies  Wren,  the  wife  of  Abraham  band,  Uie  ^- 
Wren,  in  case  she  shall  be  living  apart  from  her  said  hus-  c^***By^the 
band,  the  said  Abraham  Wren,  and  shall  continue  so  to  do  ■*"«  '^  ^ 

bequeathed  a 

during  the  lifetime  of  my  said  wife,  an  annuity  of  302.,  by  share  in  the  re- 
equal  quarterly  payments,  the  first  of  such  payments  to  be  tnm'to^pay  the 
made  at  the  expiration  of  three  calendar  months  next  after  *'^<^**™?  *®  ^« 

^  same  daughter 

my  decease.     And  I  do  hereby  further  direct,  that  if  at  during  such 

any  time  the  said  Ann  Jefferies  Wren  shall  cohabit  with  should  continue 

the  said  Abraham  Wren,  the  said  annuity  hereinbefore  ^jnThCTwid 

given  to  her  shall,  during  the  time  she  shall  so  cohabit,  ^^^**[  ^"* 

absolutely  cease  and  determine."  any  time  co- 

The  residue  of  the  dividends  were  to  be  accumulated  dur-  the  testator  di-' 

ing  the  life  of  the  testator's  wife;  and  after  her  decease  the  Siff*ro<A^e^ 

testator  directed  his  trustees  to  stand  possessed  of  the  trust-  the  income 

should  be  paid 

fund  and  its  accumulations,  after  disposing  of  two-thirds  between  other 
thereof  as  therein  mentioned.     As  to  the  remaining  one-  wfu  also  con- 
third,  "  Upon  trust  to  pay  the  interest,  dividends,  and  an-  fop^^^Udi^of 
nual  produce  thereof  at  the  times  and  in  the  manner  herein-  **>«  daughter  by 

...  *ny  other  hus- 

before  declared  respecting  the  portions  of  my  said  daughters,  band.    At  the 

date  of  the  will 
the  daughter 
sid  her  husband  were  living  apart,  but  before  and  at  the  date  of  the  testator^s  death,  they  were  re- 
conciled, and  liTing  together,  and  so  continued  to  live  :—Hdd,  that  the  daughter  was  entitled  to  the 
Wqneats. 

VOL.  II.  B  D.  a.  S. 
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1848.  ^  unto  my  said  daughter  Ann  Jefferies  Wren,  during  such 
time  as  she  shall  continue  to  live  apart  from  her  said  hus- 
band, the  said  Abraham  Wren;  but  should  she  at  anytime 
cohabit  with  the  said  Abraham  Wren,  then  my  will  is,  and 
I  hereby  direct,  that  during  such  time  as  she  shall  so  co- 
habit with  the  said  Abraham  Wren,  they  and  he  my  said 
trustees  or  trustee  shall  pay  the  same  unto  and  equally 
between  the  said  Elizabeth  Bradley  and  Sarah  Picton,  if 
living,  or  if  dead  to  their  children  and  issue,  in  such  shares 
and  in  the  same  manner  as  hereinbefore  directed  with 
respect  to  the  portions  already  provided  for  them  respect- 
ively by  this  my  will';  and  after  the  decease  of  the  said 
Ann  Jefferies  Wren,  upon  trust  to  pay  and  divide  the  said 
remaining  one-third  part  or  share  of  and  in  the  said  entire 
trust-fund  and  accumulations,  unto  and  amongst  any  chil- 
dren which  the  said  Ann  Jefferies  Wren  may  leave  her 
surviving  by  any  other  husband  other  than  the  said  Abra- 
ham Wren,  and  the  issue  of  any  such  children  as  may  be 
then  dead  at  such  time,"  &c. ;  ''  and  if  no  such  child,  then 
the  share  to  be  divided  between  the  other  two  daughters 
and  their  children,  in  the  same  way  as  their  original  shares." 
^'And  I  direct  the  various  annuities  bequeathed  to  the 
said  Elizabeth  Bradley,  Sarah  Picton,  and  Jefferies  Wren, 
to  be  paid  to  them  for  their  separate  use  and  benefit,  inde- 
pendently and  exclusively  of  their  present  or  any  future 
husband,  and  without  being  in  anywise  subject  to  debts, 
claims,  or  demands;  and  that  the  receipts  of  the  said 
annuitants,  notwithstanding  their  respective  covertures, 
shall  be  good  and  effectual  releases  and  discharges  for  the 


same/' 


And  the  testator  declared  that  all  attempts  at  anticipa- 
tion should  be  void;  and  he  appointed  his  trustees,  Tho- 
mas Bradley  and  James  Allanson  Picton,  the  executors  of 
his  will 

At  the  date  of  the  will,  Mrs,  Wren,  and  her  husband 
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mentioned  in  the  will,  were  living  apart;  but  before  and      ^  1848. 
at  the  death  of  the  testator  they  were  reconciled,  and  living 
together.  The  question  was,  whether,  under  these  circum- 
stances, they  were  entitled  to  the  benefit  of  the  above  be- 
quests. 

All  parties  concurred  in  desiring  the  Court  to  decide  the 
question  at  this  stage  of  the  cause. 

Mr.  Ry^eU  and  Mr.  FoUetty  for  Mrs.  Wren,  the  plaintiff. 
— ^The  condition  here  is  contra  bonos  mores,  being  a  con- 
dition for  the  separation  of  husband  and  wife.  According 
to  the  civil  law,  such  a  condition,  whether  precedent  or 
subsequent,  is  inoperative  and  void.  Brown  v.  Pe<^  (a) 
is  to  the  same  effect  [The  Vice-ChanceUor. — It  does  not 
appear  that  in  that  case  the  husband  and  wife  had  ever 
lived  separate.] — [They  cited  Williams  on  Executors,  1002; 
1  Roper  on  Legacies,  650 ;  Tennant  v.  Braie  (i).] 

That  it  is  not  lawful  for  a  husband  to  separate  from  his 
wife  in  consideration  of  a  sum  of  money,  appears  from 
Jcnes  V.  Waiie  (c). 

In  Hartley  v.  Rice  (d).  Lord  EUenborough  held  a  wager- 
ing contract,  that  the  defendant  would  not  marry  within 
a  specified  time,  to  be  void,  and  said,  ^^  On  the  face  of  the 
contract  its  immediate  tendency  is,  as  far  as  it  goes,  to 
discourage  marriage.'' 

In  Morley  v.  Rennoldson  (e),  a  testator  having  by  will 
made  a  provision  for  his  daughter,  declared  by  a  codicil, 
that,  in  consequence  of  a  nervous  debility,  his  daughter  was 
unfit  for  the  control  of  herself,  and  his  will  was,  that  she 
should  not  marry;  and  in  case  of  her  marriage  or  death, 
he  gave  the  property  he  had  bequeathed  to  her  over  to  cer- 


(a)  1  Eden,  140.  ((Q  10  East,  22. 

(b)  TothiU,  141.  (e)  2  Hare,  670. 
(e)  5  Bing.  N.  G.  346. 

e2 
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1848.  tain  legatees.  It  was  held  that  the  limitation  over,  being 
in  restraint  of  marriage,  was  void;  and  in  that  case  the 
Vice-Chancellor  Wigram  said,  "  There  are  some  points, 
however,  which  seem  clearly  settled,  according  to  the  law 
as  administered  in  courts  of  justice  in  this  country:  one 
is,  that  if  the  restraint  is  a  general  restraint,  and  the  con- 
dition is  subsequent,  then  the  condition  is  altogether  void, 
and  the  party  retains  the  interest  given  to  him,  discharged 
of  the  condition;  that  is,  supposing  a  gift  of  a  certain  dur- 
ation, and  an  attempt  to  abridge  it  by  a  condition  in  re- 
straint of  marriage,  generally  the  condition  is  primd  facie 
void  and  the  original  gift  remains/' 

The  will  speaks  from  the  death  of  the  testator ;  and  in 
this  case  the  event  against  which  the  testator  intended  to 
provide  had  actually  happened  at  the  date  from  which  it 
must  be  held  that  his  will  spoke.  Now,  this  circumstance 
brings  the  question  within  a  class  of  cases  to  which  Smith 
V.  Cowdery  (a)  belongs. 

In  Smith  v.  Cowdery,  a  share  in  a  residue  was  bequeathed 
to  a  legatee  on  the  day  of  her  marriage  with  any  other  in- 
dividual than  one  specified;  and  if  she  married  him,  then 
over.  The  legatee  married  the  person  named  in  the  testa- 
tor's lifetime,  and  it  was  held  that  she  was  entitled  to  the 
legacy:  the  Vice-chancellor  holding  that  the  condition  was 
dispensed  with,  referring  to  Clerke  v.  Berkeley  (b),  Crom- 
melin  v.  Cromm£lin{c),  and  Pamell  v.  Lyon  (d). 

Now,  in  the  present  case,  the  event  provided  against,  viz. 
the  reconciliation  and  cohabitation  of  the  husband  and 
wife,  occurred  in  the  testator's  lifetime,  and  he  knew  it. 
On  the  principle,  therefore,  of  the  cases  cited,  the  prohi- 
bitory and  penal  parts  of  the  testator's  will  may  be  consi- 
dered as  if  they  were  struck  by  the  testator  out  of  the 

(a)  2  S.  &  8.  368.  (c)  3  Ves.  227. 

ib)  8  Vin.  Abr.  154;    S.  .,2  (i)  1  V.  «fe  B.  479.    See  abo 

Vem.  720.  Oath  v.  BuHoUy  1  Beav.  478. 
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instrument  [They  also  cited  the  observations  of  the  Vice-      ^  1848,^ 
Chancellor,  in  Cocksedge  v.  Gocksedge  (a),  and  Reynish  v.        Wbbi 
Martin  (6).}  Bbabux. 

Mr.  J.  Bird  AUen  for  Mr.  Wren,  the  plaintiff's  husband. 

Mr.  Wigram  and  Mr  Bazagette,  for  the  other  defendants, 
— The  whole  gift,  and  not  the  condition  merely,  is  void. 
This  follows  from  the  principles  laid  down  in  Low  v. 
Peers  (c),  by  Lord  Chief  Justice  WUmoty  where  he  very 
elaborately  considers  the  law,  as  applicable  to  restraints 
on  marriage. 

In  ScoU  V.  Tyler  (d),  Lord  Thurlow  said,  "  According  to 
Godolphin,  the  use  of  a  thing  may  be  given  during  celibacy, 
for  the  purpose  of  intermediate  maintenance  will  not  be 
interpreted  maliciously  to  a  charge  of  restraining  mar- 
riage.'' Now,  if  that  proposition  be  law,  it  follows  that 
the  use  of  a  thing  during  separation  will  not  be  "  inter- 
preted maliciously  to  a  charge  of  inducing  separation  : 
they  stand  on  the  same  grounds.  In  the  events  which 
have  happened  the  gift  is  altogether  void,  for  the  testator 
did  not  intend  to  benefit  her  at  alL  Swinburne  says,  if 
the  condition  is  malum  in  se,  the  whole  gift  will  be  void. 
[They  also  cited  Marples  v.  Baivbridge  (e),  and  Lord  Cot- 
tenham's  judgment  in  Rxshton  v.  Cobb  (/).] 

Godolphin's  Orphan's  Legacy  (gr),  and  Swinburne  on 
Wills  (&),  were  also  cited  in  the  course  of  the  argument 

The  Vicb-Chancbllor: — 

Assuming  it  to  be  admitted  by  all  parties,  that,  at  the 
date  of  the  will,  the  husband  and  wife  were  living  sepa- 

(a)  14  Sim.  244.  (e)  1  Madd.  590. 

{h)  3  Atk.  330.  (/)  See  6  My.  &  Or.  145, 152. 

{e)  Wilmot's  Op.  k  Ju.  364.  (g)  C.  C.  15,  17. 

(<0  Dick,  712;  S.  C,  2  Bro.  C.  C-  (A)  Part  iv.  s.  12. 
^32. 
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1848.        rate,  and  that  at  the  death  they  were  living  together,  my 

Wmh         present  impression  is,  that  it  will  be  more  in  accordance 
Bradlbt.      with  authority, — I  do  not  say  with  principle, — ^to  decide 
in  favour  of  the  gift;  but  I  will  reconsider  the  question. 

Jan.  26th.     The  Vicb-Chancelloe: — 

The  will  to  be  construed  in  this  case  is  one  of  personalty 
merely;  and  it  is  admitted  on  each  side,  that  Mrs.  Wren 
and  her  husband,  when  it  was  made,  were  not  living  toge- 
ther, but  afterwards,  before  the  testator's  death,  came  to- 
gether again,  and  from  the  time  of  that  reconciliation  to 
the  present  time  have  been  living  together,  and  were 
therefore  living  together  at  the  time  of  the  testator's  death. 
His  widow  being  dead,  the  question  is,  what,  or  whether 
anything,  can  be  claimed  by  Mr.  and  Mrs.  Wren  or  either 
of  them,  under  the  will.  I  continue  to  think  the  point 
one  of  considerable  diflSculty,  which,  in  the  absence  of 
authority,  I  might  very  possibly  have  decided  wholly,  or 
to  some  extent,  against  them.  The  authorities,  however, 
and  the  principles  of  the  civil  law,  which,  to  a  certain  ex- 
tent at  least,  are  allowed  to  influence  cases  of  the  present 
kind,  being  such  as  I  understand  them  to  be  (a),  I  think  it 
the  right  conclusion  upon  this  will  to  say,  that  neither  of 
the  bequests  to  Mrs.  Wren  is  defeated  or  affected  by  the 
circumstance  that  she  was  at  her  father's  death,  or  has 
since  been,  living  with  her  husband.  The  gifts  are  not 
worded  exactly  in  the  same  way.  I  think  it,  however, 
impossible  to  read  the  will  without  perceiving  that  the 
testator's  wish  and  object  were  to  obstruct  a  reconciliation, 
and  prevent  the  wife  from  living  with  her  husband;  and 
that,  by  that  wish,  by  that  object,  its  provisions  as  to  her  were 
influenced  and  directed.     The  weight  of  authority,  there- 

(a)  Dig.  Lib.  30,  T.  54.    Turpia  Si  Titi®  legatmn  relictum  est, 

legata,  quee  denotandi  magis  le-  si  arbitratu  Seii  nupsisset,  et  vi- 

gatarii  gratia  scribuntur,  odio  scri-  yo  testatore,  Seius  decessisset,  e  t  ea 

bentis  pro  non  scriptis  habentur.  nupsisset :  legatum  ei  deberi. 
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fore,  as  T  have  said,  and  the  principles  of  the  civil  law,  as        1848. 
far  as  I  consider  them  applicable,  seem  to  me  to  render  a        Wreh 

decision  of  this  case  in  Mrs.  Wren's  favour  consistent  at  bradlxt. 
once  with  technical  equity  and  moral  justice. 

1847. 
Nw>.  Wth  k 
^  18M. 

1846. 

Jan,  27th, 

Feb.  9fA, 

Babkeb  t^.  The  Nobth  Stapfobdshirb  Railway  Company.  V  \^^^i  *' 

Ra  ANN  BARKER,  Mr.  John  Barker,  and  Miss  Mary  a  Baiiway 
Barker,  as  the  executors  of  George  Barker,  were  possessed  ^^f  1^];" 
of  certain  salt-works,  salt-pans,  wdryinir-houses  and  ware-  injection  t? 
houses,  and  lands  and  premises  occupied  therewith,  situate  of  land,  autho- 
in  the  parish  of  Sandbeach,  in  the  county  of  Chester,  known  ^aken  by  their 
as  Malkin's  Bank  Salt-works,  for  the  residue  of  certain  long  ^jjj  ^a^ 
terms  of  years,  which  would  severally  expire  on  the  29th  I8th  Bcction  of 
of  September,  1865,  subject  to  the  pajrment  of  certain  an-  Clauses  Con- 
nual  rents,  amounting  together  to  the  sum  of  80t,  and  They  Xr- 
subiect  also  to  an  under-lease  of  the  said  premises  for  the  ^"^  ^'l*!"!? 

"  ^  upon  eight  of 

term  of  twenty-one  years  from  the  29th  of  September,  1 833,  wchpieces  only, 
granted  by  their  testator  George  Barker,  by  indenture  valued,  and  de- 
dated  the  30th  of  August,  1833,  at  the  yearly  rent  of  315i  ^^^t^f* 

valuation  in 
tiie  Bank,  and  gave  security  by  bond  under  their  corporate  seal,  but  without  sureties,  to  the  land  own- 
CBS^  under  the  85th  section. 

Held,  1st : — That  the  Company  could  not  enter  on  less  than  all  the  lands  comprised  in  their  ori- 
ginal  notice,  and  deposit  the  value  of  and  give  security  for  such  less  quantity.  2ndly,  That  two  sure- 
ties were  required  as  well  when  the  bond  is  given  by  a  corporation  as  by  tm  individual. 

SembU,  that  the  several  bond  of  the  Company  and  joint  bond  of  the  j^SMrfr  insufficient 

It  is  generally  incumbent  on  a  Company  seeking  to  avail  themselves  of  the  provisions  of  the 
85th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  to  shew  satisfiictorily  and  clearly  that 
they  have  fulfilled  its  conditions  and  complied  with  its  requisitions ;  and  if  there  is  room  for  doubt, 
the  landed  proprietor  should  have  the  benefit  of  the  doubt. 

Certain  landowners,  by  their  original  bill,  sought  to  restrain  a  Railway  Company  from  entering  on 
and  taking  eight  out  of  &e  ten  pieces  of  land  which  they  had  originally  given  notice  of  their  inten- 
tion to  take.  Having  obtained  an  injunction  on  this  bill,  they  filed  a  supplemental  bill,  alleging  that 
the  ten  pieces  foimed  part  of  a  "  manu&ctory"  within  sect  92  of  the  Lands  Clauses  Consolida- 
tion Act,  1845,  and  praying  for  an  injunction  restraining  the  Company  fit>m  taking  possession  or 
iiswip using  the  value  of  the  ten  pieces  before  a  jury,  without  taking  the  whole  ''  mani^tory."  The 
Court  granted  an  injunction  to  that  effect,  putting  the  landowners  upon  terms  to  concur,  upon  the  re- 
quest of  the  Company,  in  speedily  taking  the  opinion  of  a  Court  of  law,  whether  the  pieces,  of 
irfaich  notice  to  tike  was  giTen,  were  parts  of  a  "  manufiictory"  within  the  meaning  of  sect  92;  but 
the  Lord  Chancellor,  on  appeal,  held  Uie  landowner  not  entitled  under  the  circumstances  to  the  last- 
mentioDed  injunction. 
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1847. 
Babkbb 

V. 

Thx  North 
Stafford- 
shire 
Railway  Co. 


These  salt-works  and  premises  were  situate  on  the  main 
line  of  the  Trent  and  Mersey  Canal,  from  which  two  arms, 
or  basins,  had  been  constructed,  leading  from  the  canal  to 
the  works,  for  the  purpose  of  conveniently  loading  and  un- 
loading boats  thereat;  and  the  trade  carried  on  at  the 
works  was  very  extensive;  and  the  salt  produced  and  sold 
at  the  works,  upon  the  average  of  four  years,  had  amounted 
to  about  4500  tons  per  annum,  and  such  produce  was  ca- 
pable of  increase  to  6000  tons  per  annum. 

The  works  used  for  the  purpose  of  carrying  on  the  trade 
were  erected  by  the  original  lessees  at  a  cost  of  several 
thousand  pounds,  and  consisted  of  extensive  buildings  ad- 
jacent and  contiguous  to  the  arms  or  basins  from  the  canal, 
containing  pans,  drying-houses,  and  warehouses  for  the 
manufacture  and  storing  of  the  salt.  Adjoining  to  the 
manufactory  were  two  brine  reservoirs,  from  which  the 
brine  was  conveyed  to  the  salt-pans. 

At  a  distance  of  about  thirty-eight  yards  from  these  two 
reservoir,  a  brine-pit  of  the  depth  of  about  six  yards  had 
been  sunk,  from  ^hich  the  brine  was  pumped  up  by  means 
of  a  steam-engine  along  an  iron  tube  into  the  brine  re- 
servoirs. The  whole  of  the  works,  including  the  -canal 
branches  or  basins,  reservoirs,  manufactory,  brine-pit,  and 
engine-house,  had  uniformly  been  used  as  one  establish- 
ment or  plant,  for  the  purpose  of  carrying  on  the  trade  of 
manufacturing  salt 

.  By  an  Act  of  Parliament  passed  in  the  9  &  10  Vict, 
intituled  "  The  North  Staffordshire  Railway  Pottery  Line 
Act,  1846,"  the  North  Staffordshire  Railway  Company 
was  incorporated,  with  power  to  sue  and  be  sued  by  that 
name. 

By  another  Act  of  the  same  session,  powers  were  given 
to  the  Company  to  construct  a  branch  line,  passing  through 
the  salt-works,  lands,  and  premises  of  the  plaintiffs,  and 
crossing  the  land  and  iron  tube  between  the  brine-pit  and 
engine  and  the  brine  reservoirs. 
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The  Company  were,  by  their  Act,  and  "The  Lands 
Clauses  Consolidation  Act,  1845,"  empowered  to  purchase 
BO  much  of  the  salt-works,  lands,  and  premises  as  was  de- 
scribed in  the  plans  and  sections  and  book  of  reference, 
and  as  should  be  required  by  them.  And  the  Company, 
in  February,  1847,  gave  notice  to  the  executors,  that  they 
required  to  purchase  all  the  lands  and  hereditaments  of 
which  the  particulars  were  contained  in  the  schedule  to 
such  notice,  and  which  schedule  was  as  follows: — 


1847. 

BARKXm 
V. 

The  North 

STArFORD- 
8HIRS 

Bailwat  Go. 


TAB   SGHBDUIB  ABOTB   BBFBBBBB  TO. 


Pmritk  or  Plaee  and 
Omaay  tn  vkiek  the 
Lands  amd  HertdJUa- 
mmt«   nguind   are 

2fo.  on  Hop  or 
Plan,   and   in 
Book  of  Kiftt- 
oux,    dep<mUd 
wttA   Uki  Onk 
cf  the  Peace  of 

DeteriptUm    ftf   the    Land* 
and     HeredUajnenti     re- 
^piirtd. 

Qiuuntiiy  itf  the 
Lands  and  He- 
reditaments re- 
quired. 

Faiiah  of    Sand- 
bach,    in     ihe 
connty  of  Ches- 
ter. 

A  4rtf        ■  •  •  ■  ^«  «  •  a   a  #  • 

154  

164  

Qarden     ground     and 
building  

A. 

R. 
1 

P. 
13 
18 

16 

4 
7 

18 

38 

15 

6 

7 

22 

Arable  iield 

Grass  field  and  occupa- 
tion road 

164a 

EngiiM-lwuM  and  hrine- 
nit  

166  

JffrV       >    ...•• 

Oarden,    orchard,    and 
occujpation  road 

Grass  neld  and  occupa- 
tion road 

166  

168  

169  

169a 

Garden  and  building ... 
Brwe  retefwnT 

IHtto    

170  

Arable  field 

Total  

1 

0 

Shortly  after  the  service  of  this  notice,  a  correspondence 
took  place  between  the  executors  and  the  agent  of  the 
Company,  with  a  view  to  a  treaty  for  the  purchase  of  the 
pieces  of  land  comprised  in  the  notice ;  but  the  negotia- 
tion was  protracted. 
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1847. 


Barkbb 

V. 

Thb  North 

8TAFF0ft]>- 
BHIBB 

Railway  Ca 


The  Company,  wanting  to  enter  on  parts  of  the  lands, 
for  the  purpose  of  making  the  railway,  caused  the  lands 
enumerated  in  the  above  schedule,  except  Nos.  164  a,  169, 
and  169a,  to  be  valued;  and  such  lands  were  so  valued  at 
SOL;  and  the  Company  paid  such  501  into  the  Bank  of 
England. 

By  a  bond  under  the  common  seal  of  the  Company, 
dated  the  28th  of  November,  1847,  in  the  penal  sum  of 
50l,y  after  reciting  that  the  Company  required  to  enter 
upon  and  use,  and  also  to  purchase,  or  permanently  use  for 
the  purposes,  and  under  the  power  of  "  The  North  Staf- 
fordshire Railway  Act,  1847,''  the  lands  and  heredita- 
ments, the  particulars  whereof  were  contained  in  the  sche- 
dule thereunder  written ;  and  also  reciting  that  the  exe- 
cutors dissented  to  such  entry  by  the  said  Company,  before 
an  agreement  should  have  been  come  to,  or  an  award 
made,  or  a  verdict  given,  as  provided  by  the  said  Act,  for 
the  purchase-money  or  compensation  to  be  paid  by  the 
said  Company  in  respect  thereof,  the  condition  for  mak- 
ing the  said  bond  void  was  declared  to  be  the  payment  by 
the  Company  to  the  executors  of  all  such  purchase-money 
or  compensation  as  should  be  determined  to  be  payable  by 
the  said  Company  in  respect  of  the  interest  of  the  execu- 
tors in  the  said  lands. 

No  sureties  joined  in  this  bond. 

The  particulars  of  the  lands  to  which  this  bond  referred 
were  set  forth  in  a  schedule  thereto,  and  comprised  the 
lands  specified  in  the  notice  to  treat,  except  Nos.  164  a  and 
166. 

The  Company,  after  giving  this  bond,  entered  upon  and 
took  possession  of  the  lands  specified  in  the  schedule  to 
the  bond. 

No  notice  of  these  proceedings  was  given  to  the  execu- 
tors, except  that  they  were  each  served  with  an  original 
bond  on  the  30th  of  October,  1847. 
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These  proceedings  were  taken  under  the  provisions  of     ^^^^'^ 
the  Lands  Clauses  Consolidation  Act,  1845  (a).  Barkis 

The  executors  filed  their  bill  on  the  6th  of  November,  ithb  Nobth 
1847,  against  the  Company,  and  they  thereby  stated  the     ^^^^^ 

above  circumstances,  and  charged  that  the  bond  was  not  Bauwat  Co. 


(a)  By  the  Laxkds  daiues  Ooxk- 
Bolidation  Act,  1845,  it  is  enacted, 
(s.  84,) ''  That  the  promoters  of  the 
undertaking  shall  not,  except  by 
consent  of  the  owners  and  occu- 
piers, enter  upon  toiy  lands  which 
shall  be  required  to  be  purchased 
or  permanently  used  for  the  pur- 
poses and  under  the  powers  of 
this  or  the  special  Act,  until  they 
shall  either  have  paid  to  evexy 
party  haying  any  interest  in  such 
lands,  or  deposited  in  the  Bank,  in 
the  manner  herein  mentioned,  the 
purchase^money  or  cmnpensation 
agreed  or  awarded  to  be  paid  to 
such  parties  respectiyely,  for  their 
respective  interests  therein :  Pro- 
vided always,  that  for  the  pur- 
pose merely  of  surveying  and  tak- 
ing levels  of  such  lands,  and  of 
probing  or  boring  to  ascertain  the 
nature  of  the  soil,  and  of  setting 
oat  the  line  of  the  works,  it  shaU 
be  lawful  for  the  promoters  of  the 
undertaking,  after  giving  not  less 
than  three  nor  more  than  fourteen 
days'  notice  to  the  owners  or  oc- 
cupiers thereof,  to  enter  upon  such 
lands  without  previous  consent, 
malring  compensation  for  any  da- 
mage thereby  occasioned  to  the 
owners  or  occupiers  thereof/' 

Sect.  86.— "Provided  also,  that 
if  the  promoters  of  the  undertaking 
shall  be  desirous  of  entering  upon 
and  using  any  such  lands,  before  an 


agreement  shall  have  been  come 
to,  or  an  award  made,  or  verdict 
given  for  the  purchase-money  or 
compensation  to  be  paid  by  them 
in  respect  of  such  lands,  it  shall 
be  lawful  for  the  promoters  of  the 
undertaking  to  deposit  in  the  Bank 
by  way  of  security,  as  hereinafter 
mentioned,  either  the  amount  of 
purchase-money  or  compensation 
claimed  by  any  party  interested 
in  or  entitled  to  sell  and  convey 
such  lands,  and  who  shall  not  con- 
sent to  such  entry,  or  such  a  sum 
as  shall  by  a  surveyor  appointed 
by  two  justices,  in  the  manner 
hereinbefore  provided  in  the  case 
of  parties  who  cannot  be  found, 
be  determined  to  be  the  value  of 
suchlands,  or  of  the  interest  there- 
in which  such  party  is  entitled  to, 
or  enabled  to  sell  and  convey,  and 
also  to  give  to  meh  party  a  hond^ 
under  the  common  seal  of  the  pro- 
miotere,  if  they  he  a  corporaiiony  or 
if  they  be  not  a  corporatioriy  under 
the  hands  and  seals  of  the  said  pro- 
moters or  any  tiffo  of  them^  with  two 
sufficient  sureties,  to  be  approved 
of  by  two  justices,  in  case  the  paiy 
ties  differ,  in  a  penal  sum  equal 
to  the  sum  so  to  be  deposited,  con- 
ditioned for  payment  tosuch  party, 
or  for  deposit  in  the  Bank,  for  the 
benefit  of  the  parties  interested  in 
such  lands,  as  the  case  may  require, 
under  the  provisions  herein  con- 
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1847.  a  sufficient  compliance  with  the  Act  of  Parliament,  so  as 

Barkib  to  justify  the  Company  in  entering  on  any  of  the  lands 

The  North  without  their  consent,  and  also  charging  that  no  agreement 

Stappow)-  YiBd  been  come  to  in  respect  of  the  premises.    The  plain- 

8HI1UI  *  *^  ^  *^ 

Bailwat  Co.  tiffs  also  charged  that  they  were  ready  and  willing  to  per- 
fect the  sale  of  all  the  ten  spots;  and  they  prayed  that  it 
might  be  declared  by  the  Court,  that  the  North  Staffordshire 
Railway  Company  were  bound  to  purchase  the  interest  of  the 
plaintiffs  in  all  the  lands  and  premises  specified  in  the  said 
notice,  dated  the  3rd  of  February,  1847,  and  that  the  pur- 
chase and  compensation  money  to  be  paid  for  such  interest 
might  be  ascertained  according  to  the  provisions  of  the 
^'  Lands  Clauses  Consolidation  Act,  1845,"  the  plaintiffs 
offering  to  concur  in  all  proceedings  necessary  for  such 
purpose,  and,  upon  payment  of  the  amount  of  such  pur- 
chase and  compensation  money  by  the  said  Company,  to 
convey  and  assign  to  them,  or  as  they  should  direct,  their 
interest  in  the  lands  and  premises;  and  that  the  North 
Staffordshire  Railway  Company  might  be  restrained  by 
injunction  from  entering  upon  or  taking  possession  of  the 
lands  and  premises  in  the  notice  of  the  3rd  of  February, 
1847,  mentioned,   and  therein  numbered  153,  154,  164, 


tftined,  of  all  such  purchase-money 
or  compensation  as  may  in  man- 
ner hereinbefore  provided  be  de- 
termined to  be  payable  by  the  pro- 
moters of  the  undertaking,  in  re- 
spect of  the  lands  so  entered  upon, 
together  with  interest  thereon,  at 
the  rate  of  5/.  percent,  per  annum 
from  the  time  of  entering  on  such 
lands,  until  such  purchase-money 
or  compensation  shall  be  paid  to 
such  party,  or  deposited  in  the 
Bank  for  the  benefit  of  the  parties 
interested  in  such  lands,  under  the 
provisions  herein  contained;  and 


upon  such  deposit,  by  way  of  secu- 
rity, being  made  as  aforesaid,  and 
such  bond  being  deliyered  or  ten- 
dered tosuchnon-consentingparty 
as  aforesaid,  it  shall  be  lawful  for 
the  promoters  of  the  tmdertaking 
to  enter  upon  and  use  such  lands, 
without  haying  first  paid  or  depo- 
sited the  purchase-money  or  com- 
pensation in  other  cases  required 
to  be  paid  or  deposited  by  them, 
before  entering  upon  any  lands  to 
be  taken  by  them,  under  the  pro- 
visions of  this  or  the  special  Act/* 
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165,  166,  168,  169,  169  a,  and  170  respectively,  without        1847. 
the  consent  of  the  plaintiffs,  or  until  the  said  Company       Babub 

should  have  paid  to  the  plaintiffs  the  purchase-money  or  ^^^  nobth 

compensation  to  be  paid  to  them  for  their  interest  in  the  Staffobd- 

.  .  .  SHIBB 

said  lands  and  premises  comprised  and  described  in  the    Bailwat  Co. 
said  notice  of  the  3rd  of  February,  1847. 

On  the  6th  of  November,  1847,  the  plaintiffs  obtained 
an  injunction  ex  parte,  restraining  the  defendants  from 
entering  upon  or  taking  possession  of  the  land  described 
166  on  the  said  schedule,  until  Friday  the  12th  of  the 
same  month. 

On  the  11th  and  18th  of  November,  1847,  the  plaintiffs 
moved,  upon  notice,  for  an  injunction  to  restrain  the  de- 
fendants from  entering  upon  any  of  the  lands  mentioned 
in  the  schedule  to  the  notice  of  the  3rd  of  February,  1847. 

Mr.  Russell  and  Mr.  Daniel  for  the  motion. — The  Com-    ,.  ^®??%  ^ 

ivov.  11<A  ss 

pany  have  given  to  the  plaintiffs  a  notice,  raising  the  18^. 
characters  of  vendors  and  purchasers  for  all  the  ten 
pieces  mentioned  in  the  schedule.  As  to  this  contract, 
the  plaintiffs  are  ready  and  willing  to  concur  with  the 
Company  in  having  the  value  ascertained,  and  to  sell  the 
whole,  and  the  Company  cannot  recede  from  the  contract 
created  by  their  notice:  Doo  v.  The  London  and  Croydon 
Railway  Company  (a). 

The  Company  cannot  sustain  their  right  to  take  pos- 
session of  eight  of  the  ten  pieces  in  the  way  they  have 
done.  The  objections  to  the  bond  under  which  they  al- 
lege their  right  to  the  possession  of  the  eight  pieces  are 
three-fold: 

First,  the  bond  does  not  go  to  the  whole  of  the  ten 
pieces,  but  only  to  a  part  of  them : 

Secondly,  the  Company  entered  on  the  land,  and  subse- 

(a)  1  Railw.  Cas.  257. 
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1847.  quently  gave  their  bond,  whereas  they  ought  to  have  given 

Babksb  ^^^  bond  in  the  first  instance;  and, 

-     ^  Thirdly,  the  bond  is  by  the  Company  alone,  without 

BtxwjoBSh  any  sureties,  whereas  the  Act  requires  that  the  bond  should 

8HIKS  ,           .  1 

lUutWAT  Co.  be  with  two  sureties. 


Mr.  Molina  for  the  Company. — ^It  is  conceded  that  the 
contract  is  complete  as  to  the  ten  pieces,  and  that,  as 
the  parties  differ,  the  value  of  the  whole  must  at  some 
time  be  assessed;  but  the  Company  were  right  in  the 
course  they  have  hitherto  adopted,  and  the  three  objec- 
tions are  insufficient 

As  to  the  first  objection,  we  admit  that  there  is  to  be 
one  jury  only  to  assess  the  whole  ten  pieces,  but  sect.  85  au* 
thorises  a  Railway  Company  requiring  a  part  of  the  land, 
one  close,  for  instance,  to  apply  to  two  justices  of  the 
county  in  which  the  lands  lie,  and  directs  the  two  justices 
to  appoint  an  able  practical  surveyor;  and  then  the  section 
authorises  the  Company  to  take  possession.  Here  the 
Company  are  to  give  security  in  respect,  not  of  the  lands 
included  in  the  notice  to  treat,  but  of  the  lands  so  entered 
on.    Sect.  89  (a)  must  be  taken  in  connexion  with,  and  as 


(a)  "  If  the  promoters  of  the  un- 
dertaking, or  any  of  their  contrac- 
tors, shall,  except  as  aforesaid, 
inlfully  enter  upon  and  take  pos- 
session of  any  lands  which  shall 
be  required  to  be  purchased  or 
permanently  used  for  the  pur- 
poses of  the  special  Act,  without 
such  consent  as  aforesaid,  or  with- 
out haying  made  such  payment 
for  the  benefit  of  the  parties  in- 
terested in  the  lands,  or  such  de- 
posit by  way  of  security  as  afore- 
said, the  promoters  of  the  under- 
taking shall  forfeit  to  the  party 
in  possession  of  such  lands,  the 
sum  of  10^.,  over  and  above  the 


amount  of  any  damage  done  to 
such  lands  by  reason  of  such  entry 
and  taking  possession  as  aforesaid, 
such  penalty  and  damage  xespee- 
tively  to  be  recoyered  before  two 
justices;  and  if  the  promoters  of 
the  imdertaking  or  their  contrac- 
tors shall  after  conviction  in  such 
penalty  as  aforesaid,  continue  in 
such  unlawful  possession  of  any 
such  lands,  the  promoters  of  the 
undertaking  shall  be  liable  to  for- 
feit the  sum  of  26^.  for  every  day 
they  or  their  contractors  shall  so 
remain  in  possession  as  aforesaid, 
such  penalty  to  be  recoverable  by 
the  party  in  possession  of  such 
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interpreting  sect  86.  This  section  supports  the  interpreta-        1847. 
tion  which  the  Company  has  given  to  sect  85 ;  and,  on  the       Baubs 

whole,  the  Company  has  acted  strictly  within  the  powers  th.  Noeth 

jriven  by  sect  85.  Stawokd. 

o  ^  ^         ^  ^  8HISB 

As  to  the  second  objection,  the  answer  to  it  is,  that  pos-    Rauwat  Co. 
session  was  taken  with  the  consent  of  the  actual  tenant; 
and  therefore,  the  plaintiffs'  estate  being  in  reversion 
merely,  they  cannot  insist  on  that  objection. 

As  to  the  third  objection,  sect  85  requires  a  bond  under 
the  common  seal  of  a  corporation,  or,  if  the  promoters  be 
not  incorporated,  then  under  the  hands  and  seals  of  two 
promoters  and  of  two  sureties.  The  Act  requires  sureties 
where  there  is  not  a  corporation,  but  it  requires  no  sureties 
where  there  is  a  corporation. 

On  the  whole,  the  plaintiffs  do  not  come  before  the  Court 
with  such  a  case  of  injury  as  entitles  them  to  its  extraor- 
dinary protection.  [He  also  cited  Bridges  v.  The  Tfito, 
Som^set,  a/nd  WeynwiUh  Railway  (a).] 


The  Yioe-Chanoellob  said,  that  it  was  unnecessary  to 
refer  to  the  second  of  the  plaintiffs'  objections,  his  im- 
pression on  the  first  and  third  points  being  with  the 
plaintiffs. 

His  HoNOB  thinking  that  the  Company,  having  given  no- 
tice to  take  the  ten  pieces  of  land,  were  bound  to  have  the 
whole  ten  valued  under  sect.  85  of  the  Lands  Clauses  Con- 


lands,  with  costs  by  action  in  any 
of  the  superior  courts:  provided 
always,  that  nothing  herein  con- 
tained shall  be  held  to  subject  the 
promoters  of  the  undertaking  to 
the  payment  of  any  such  penalties 
as  aforesaid,  if  they  shall  bonik  fide 
and  without  collusion  have  paid 
the  compensation  agreed  or  award- 
ed to  be  paid  in  respect  of  the  said 
lands,  to  any  person  whom  the 


promoters  of  the  undertakuig  may 
have  reasonably  believed  to  be  en- 
titled thereto,  or  shall  have  depo- 
sited the  same  in  the  Bank,  for  the 
benefit  of  the  parties  interested  in 
the  lands,  or  made  such  deposit  by 
way  of  security  in  respect  there- 
of, as  hereinbefore  mentioned,  al- 
though such  person  may  not  have 
been  legally  entitled  thereto." 
(a)  4  Bailw.  Ca.  670. 
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1847.  solidation  Act,  1845,  and  that  the  Company  were  also  re* 
Bakksk       quired  to  give  a  bond,  with  two  sufficient  sureties,  granted 

The  Nobth    ^^  injunction  until  further  order,  with  liberty  to  the  de- 
Staffobd-      fendants,  after  having  complied  with  the  requisitions  of 
&AILWAT  Co.    the  Act,  to  move,  upon  twenty-four  hours'  notice,  to  dis- 
solve the  injunction. 

1848.  -^  motion  to  dissolve  the  injunction  was  made  on  these 

^T.V^k^  days. 

From  the  affidavits  filed,  it  appeared  that  the  Company 
had  procured  two  justices  to  appoint  Mr.  Thompson,  the 
surveyor  of  the  Company,  a  valuer,  who  had  valued  the 
whole  ten  pieces  at  53^. ;  that  the  Company  had  paid  into 
Court  3Z.,  the  difference  between  the  present  valuation  of 
the  ten  pieces  of  ground  and  the  50Z.,  the  valuation  of  the 
nine  pieces;  and  that  the  Company  had  also,  on  the  5th 
of  January,  1848,  served  on  the  plaintiffs  a  bond,  in  the 
sum  of  531,  dated  the  3rd  of  January,  1848,  under  the 
common  seal  of  the  Company,  and  under  the  hands  and 
seals  of  two  sureties,  in  the  following  form: — "  Know,  &c., 
that  we,  the  North  Staffordshire  Railway  Company,  and 
[two  sureties],  are  held  and  firmly  bound  to  [the  land- 
ovmers]  in  the  sum  of  53t,  &c.,  for  which  payment,  to  be 
well  and  truly  made,  the  said  Company  bind  themselves 
and  their  successors,  and  the  said  [two  sureties]  bind  them- 
selves and  their  and  each  of  their  heirs,  executors,  and  ad- 
ministrators, &c."  The  affidavits  on  behalf  of  the  Com- 
pany also  stated,  that  the  injury  to  the  whole  property, 
consequential  on  the  pieces  of  land  being  taken  for  the 
railway,  would  be  inconsiderable,  involving  only  the  for- 
mation of  new  brine  pits,  and  the  erection  of  the  steam- 
engine  on  another  part  of  the  premises. 

From  the  affidavits  filed  on  behalf  of  the  plaintiffs,  it 
appeared,  that  the  injury  to  them  of  the  severance  would 
be  very  great,  and  render  the  continuance  of  the  works 
almost  impossible;  and  that  the  amount  fixed  by  the 
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valuer,  53/.,  was  altogether  inadequate,  and  that  the  loss 
has  been  estimated  at  46002. 


1848. 


Barkbb 

V. 

The  North 
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shirk 


Mr.  Malins. — ^The  Company  have  complied  with  the  re- 
quisitions of  sect  85,  as  your  Honor  required  them  to  do,    ^^^^^^  Co. 
and  now  ask  that  the  injunction  may  be  dissolved. 


Mr.  Russell  and  Mr.  Daniel — The  proceedings  of  the 
Company  are  a  mere  colourable  compliance  with  the  words 
of  the  act,  and  are  a  fraud  upon  it.  Mr.  Thompson  being 
the  surveyor  of  the  Company,  was  an  improper  and  inca- 
pacitated person  to  be  appointed  valuer  (a). 

The  signature  of  the  valuer  to  the  nomination  was  not 
at  the  foot  of  that  document,  as  sect.  60  of  the  Act  provides 
that  it  shall  be. 

The  valuation  sets  forth  that  the  valuer  had  been  ap- 
pointed to  value  the  estate  and  interest  of  the  plaintiffs, 
but  proceeds  to  estimate  the  whole  value  of  the  property. 

The  provisions  of  sect.  85  of  the  Act  have  no  application 
in  favour  of  Companies  who  have  entered  upon  lands 
wrongfully. 

The  bond  is  the  several  bond  of  the  Company,  and  the 
joint  bond  of  the  sureties ;  whereas  it  should  have  been  the 
joint  and  several  bond  of  the  Company  and  of  the  sureties. 

This  Court  having  obtained  jurisdiction  with  respect  to 
the  land,  the  Company  can  by  no  subsequent  proceeding 
oust  that  jurisdiction  and  acquire  a  title  to  enter  on  the 
land. 

This  is  a  "  manufactory;"  and  as  the  plaintiffs  are  will- 
ing to  sell  the  whole  "manufactory,"  the  Company  are 
bound,  under  sect.  92  (b)  of  the  Lands  Clauses  Consolida- 
tion Act,  to  take  the  whole. 

(a)  See  LanghamY.Oreat  North-  (J>)  Bj  the  Lands  Clauses  Con- 
em  Railway  Company yb,ni%yo\,  1,  solidation  Act,  it  is  enacted,  (sect. 
486;  and  Re  EUiot  and  South  Ik-  92),  "  That  no  party  shall  at  any 
wmRaiihffay  Company y  ante,  p.  17.  time  be  required  to  sell  or  conyey 

VOL.   II.  P  D.  a.  S. 
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^^Q^'  ^  Mr.  McUins,  in  reply. — The  plaintiffs  did  not  by  their 

Bauib       bill  require  all  the  premises  now  called  a  manufactory  to 

Tbb  Nortb    betaken;  and  it  is  not  competent  for  the  plaintiffs  now 

8TArroR]>-     to  obtain  a  continuance  of  the  injunction  upon  this  new 

BiAiLWAT  Co.    ground. 

The  Company  are  willing  to  make  good  all  damage  done 
to  the  plaintiffs'  property,  whether  by  making  new  brine 
pits  or  otherwise,  as  the  Court  may  think  proper;  but 
they  submit,  that,  having  complied  with  all  the  requisi- 
tions of  sect  85,  they  are  entitled  to  have  the  injunction 
dissolved. 

Fib.  9th.      The  Vice-Chanoelloe: — 

Though  I  am  not  sure  that  the  injunction  in  force  in 
this  cause  is  not,  and  I  rather  suspect  that  it  is,  larger  than 
I  meant  it  to  be,  it  has  not  become  necessary  for  me  to 
decide  whether  it  was  expressed  in  terms  too  wide;  for  the 
defendants  have  not  contended  that  it  was  granted  or  is 
expressed  improperly  or  informally.  Their  application  to 
dissolve  it  is  grounded  altogether  on  matter  subsequent  to 
the  time  of  granting  it;  the  only  question  argued  before 
me,  on  the  part,  at  least,  of  the  defendants,  having  been, 
whether,  since  it  issued,  the  defendants  have  so  fulfilled  the 
conditions  and  complied  with  the  the  requisitions  of  the 
86th  sect,  of  the  Act,  called  "  The  Lands  Clauses  Consoli- 
dation Act,  1845,"  as  to  have  entitled  themselves  under 
that  section  to  enter  upon  and  use  the  lands  in  question. 
Now,  as  to  this,  I  think  that  generally,  if  not  universally, 
and  that  in  the  present  instance  certainly,  it  is  incumbent 
on  those  who  seek  to  avail  themselves  of  the  provisions  of 
the  section  against  a  landed  proprietor,  to  shew  satisfacto- 
rily and  clearly  that  they  have  fulfilled  its  conditions  and 
complied  with  its  requisitions.   If  there  is  room  for  doubt, 

to  the  promoters  of  the  undertak-  guch  party  be  willing  and  able 
ing  a  part  only  of  any  house  or  to  sell  and  convey  the  whole 
ether  building  or  manufactoiy,  if     thereof.** 
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the  landed  proprietor  must,  I  conceiye,  have  the  benefit  of 
the  doubt 

Viewing  the  case  in  this  way,  I  cannot  represent  myself 
as  satisfied  that  the  defendants  have  fulfilled  these  condi- 
tions, or  complied  with  these  requisitions. 

Perhaps  it  is  right  to  suppose  that  Mr.  Thompson  was  a 
proper  person  to  be  appointed  by  the  justices  for  the  pur- 
pose for  which  he  was  appointed;  and  perhaps  it  may  be 
reasonable  to  presume,  that  it  was  before  entering  upon 
the  duty  of  making  the  valuation  that  he  made  and  sub- 
scribed the  declaration  required  by  the  60th  sect ;  and 
perhaps  the  declaration  may  be  taken  to  have  been  at 
the  foot  of  the  nomination  (however  the  words  "  foot  or 
end,"  in  the  Will  Act,  may  have  been   construed) ;  and 
perhaps,  in  general,  it  is  not  necessary  that  a  surveyor, 
acting  under  the  85th  section,  should  expressly  shew  that 
he  has  had  regard  to  the  provisions  of  the  63rd  sect.   But 
there  are  some  particular  circumstances  about  the  present 
case;  and,  looking  at  all  that  has  occurred  between  the 
parties  to  the  contest,  I  am  not  satisfied  that  I  ought,  from 
the  materials  before  me,  to  infer  that  Mr.  Thompson,  in 
fixing  the  sum  of  53Z.  in  question,  had  regard  to  the  pro- 
visions or  the  principle  of  the  63rd  sect.    Again,  I  am  not 
perfectly  satisfied,  looking  at  the  times  when,  and  the  cir- 
cumstances in  which,  the  two  sums  of  50L  and  3Z.,  paid 
into  the  Bank  by  the  defendants,  were  so  paid,  that  the 
defendants  have  properly  complied  with  the  86th  sect 
Further,  the  subject  of  Mr.  Thompson's  valuation,  as  stated 
by  him,  appears  to  me  to  differ  from  the  subject,  that  he 
is  alleged  to  have  been  appointed  by  the  two  justices  to 
value:  a  remark,  independent  of  the  observation,  that  the 
language  of  his  valuation  may  be  perhaps  thought  not 
sufficiently  to  identify  the  subject  to  which  it  related,  or 
the  authority,  or  nomination,  or  appointment,  under  which 
he  was  acting. 

Moreover,  I  think  it  right  to  state,  that  I  doubt  very 
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much  whether,  if  the  defendants  were  to  be  assumed  to  be 
right  in  this  matter  as  to  every  thing  but  the  bond,  that 
instrument  is  so  worded  or  expressed  as  to  be  conformable 
to  the  statute. 

On  the  whole,  considering  what  the  nature  of  the  86th 
section  is,  and  what  are  the  rights  and  duties  of  the  parties 
before,  independently  of  it;  considering,  also,  that  the  de- 
fendants put  their  case  for  dissolving  the  injunction,  solely 
and  merely  upon  that  section,  and  their  alleged  compliance 
with  its  terms,  I  must,  I  think,  say,  that  they  have  not 
shewn  grounds  upon  which  they  ought  to  be  relieved  from 
the  injunction;  and  I  refuse  the  motion,  reserving  the 
costa  I  may  add,  that  I  have  not  omitted  to  observe  the 
91st  and  92nd  sections,  though,  in  what  I  have  hitherto 
said,  I  have  treated  the  case  as  not  affected  by  the  92nd 
section;  which,  however,  may  possibly  be  thought  relevant, 
and  of  itself  fatal  to  the  defendants'  application,  were  there 
nothing  else  unfavourable  to  them.  I  am  not  sure  that 
they  are  not  seeking  to  take  part  only  of  a  manufactory, 
the  owners  being  desirous  and  able  to  sell  the  whole.  One 
of  the  meanings  of  the  word  "  manufactory"  is,  I  suppose, 
a  place  where  a  manufacture  is  carried  on.  I  doubt  very 
much,  I  repeat,  whether  the  parcels  that  the  Company 
seek  to  take  are  not  part  of  the  plaintiffs'  salt  manufac- 
tory. 


His  Honor  s  judgment  was  affirmed  on  the  25th  of  March, 
1848,  by  the  Lord  Chancellor  (a). 

The  plaintiffs  were  then  served  by  the  Company,  on  the 
24th  April,  1848,  with  a  notice,  dated  the  17th  of  April, 
1848,  whereby,  after  reciting  their  notice  of  the  15th  of 
February,  1847,  and  that  the  plaintiffs  had,  for  twenty-one 
days  after  the  service,  of  that  notice,  failed  to  state  the 
particulars  of  their  claims,  or  to  treat  with  the  Company 
in  respect  of  the  premises,  and  that  the  plaintiffs  had  not 
expressed  their  desire  to  have  the  question  of  compensa- 


(a)  See  6  Railway  Cases,  412. 
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tion  settled  by  arbitration,  the  Company  gave  notice  that 
they  intended  to  cause  a  jury  to  be  summoned  to  settle 
the  amount  of  compensation  and  damages;  and  that,  after 
the  expiration  of  ten  days  from  the  date  of  the  service  of 
that  notice,  the  Company  would  issue  their  warrant  to  the 
sheriff  of  Cheshire  for  that  purpose;  and  that  the  Com- 
pany were  willing  to  give  5Sl  for  the  plaintiffs*  interest 
and  for  damages. 

On  the  8th  of  May^  1848,  the  plaintiffs  filed  their  sup- 
plemental bill,  stating  the  transactions  subsequent  to  the 
filing  the  original  bill,  and  charging,  by  way  of  supple- 
ment, that  the  Company  had  not  included  in  their  va- 
luation the  compensation  for  severance,  which  would 
amount  to  2000Z. ;  that  the  proposed  line  of  railway  would 
destroy  all  means  of  communication  between  the  brine-pit 
and  the  reservoirs;  that  it  was  necessary  that  the  brine- 
pit  and  reservoirs  should  continue  to  be  on  the  same  side 
of  the  railway;  and  that  the  hereditaments  which  the  Com- 
pany had  given  notice  to  take,  formed  and  were  part  of  a 
"manufactory,"  within  the  meaning  of  sect.  92  of  the 
Lands  Clauses  Consolidation  Act,  1845 ;  and  that  the  Com- 
pany were  not  entitled  to  require  the  plaintiffs  to  sell 
their  interests  in  the  ten  pieces  so  required  to  be  taken, 
if  the  plaintiffs  were  willing  and  able  to  sell  their  interests 
in  the  whole  manufactory;  and  that  the  Company  were 
bound  to  purchase  the  whole;  and  they  ought  to  issue 
their  warrant  to  assess  the  purchase-money  or  compensa- 
tion for  the  whole  manufactory;  and  that  a  jury  summoned 
under  the  notice  of  the  24th  of  April  would  not  have  ju- 
risdiction to  assess  the  value  of  the  whole,  but  would  be 
limited  to  those  parts  comprised  in  the  original  notice  of 
February,  1847.  And  the  plaintiffs  by  this  supplemental 
bill  prayed  that  that  bill  might  be  considered  supplemen-- 
tal  to  the  original  bill,  and  that  the  order  of  the  18th  of 
November,  1847,  might  not  be  discharged  or  varied;  that 
the  injunction  issued  in  pursuance  thereof  might  be  con- 
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1648.        tinned;   and  that  an  injunction  might  be  granted  to  re* 
Barkkr      strain  the  Company  from  issuing  their  warrant  to  the 
Thb  North    sheriff,  requiring  him  to  summon  a  jury  for  the  purpose  of 
Stafford-      assessing  the  purchase-money  or  compensation  to  be  paid 
Railway  Co.    to  the  plaintiffs  for  their  interests  in  the  ten  pieces  com- 
prised in  the  notice  of  the  3rd  of  February,  1847,  or  for 
any  other  purpose  than  for  the  purpose  of  assessing  the 
purchase-money  or  compensation  to  be  paid  by  the  plain- 
tiffs for  their  interests  in  the  whole  manufactory;  or  if  the 
Company  should  have  issued  their  warrant  pursuant  to 
the  notice  of  the  17th  of  April,  1848,  that  they  might  be 
restrained  from  attending  before  the  jury,  or  in  any  man- 
ned proceeding  under  the  warrant 

JwM  ^h.         Mr.  Rtissell  and  Mr.  Daniel  now  moved  for  an  injunc- 
tion in  the  terms  of  the  prayer  in  the  supplemental  bill. 

The  plaintiffs'  property  is  a  manufactory,  of  which  the 
Company  are  taking  part  The  92nd  section  is  distinct 
in  its  provisions,  and  clearly  compels  the  Company  to  take 
the  whole. 

« 

Mr.  Malins  and  Mr.  BoviU, — The  plaintiffs  have,  by  their 
supplemental  bill,  stated  their  case  in  a  new  shape.  The 
plaintiffs'  bill  sought  the  relief  that  the  Company  should 
take  ten  pieces,  and  pay  compensation  for  damage  to  the 
premises  to  be  left  in  their  ownership;  and  both  plaintiffs 
and  defendants  have  proceeded  in  this  suit  upon  that  con- 
tention. It  is  now  too  late  for  the  plaintiffs  to  make  a 
new  case  and  ask  entirely  different  relief. 

This  does  not  leave  the  plaintiffs  without  remedy,  for 
sect.  49(a),  aided  by  the  interpretation  clause,  gives  the 

(a)  By  the  Lands  Glauses  Con-  to  be  purchased,  and  also  to  oom- 

solidation  Act,  1845,  it  is  enact-  pensation  claimed  for  injury  done 

ed,(sect.49,)^'Where  such  inquiry  or  to  be  done  to  the  lands  held 

shall  relate  to  the  value  of  lands  therewith,  the  juxy  shall  deUrer 
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plamtifib  full  compensation  for  any  consequential  injury, 
-without  the  aid  of  sect  92,  which  the  plaintiffs  now  evoke. 
[They  referred  to  a  manuscript  case  of  Smith  v.  Oreat 
Western  Railway  Company,  and  8t<me  y.  Commsrcial  Rail- 
way  Company  (a),] 


1846. 


Thi  Nobsb 

BlATWOWlh 
■HIBB 

Bauwat  C«. 


The  Vics-CHANCBLLoa: — 

The  first  question  is,  whether  the  plaintiffs  have  pre- 
cluded themselves  from  taking  advantage  of  the  92nd 
section,  by  the  course  of  conduct  they  have  hitherto  pur- 
sued; and  I  am  of  opinion  that  they  have  not.  The  plain- 
tiffs undertake  to  abide  by  any  order  that  the  Court  may 
make  as  to  dissolving,  discharging,  or  varying  the  injunc- 
tion now  in  force;  and  as  to  that,  I  am  ready  to  hear  any 
application  the  defendants  may  make. 

Then  comes  the  question,  whether  either  of  the  courses 
proposed  or  intended  by  the  Company  is  at  variance  with 
the  92nd  section.  I  am  of  opinion  that  this  is  at  least  a 
serious  question,  and  that  the  means  of  taking  the  opinion 
of  a  court  of  law  on  the  point,  as  speedily  as  possible,  ought 
to  be  afforded;  but  until  that  shall  be  done,  the  property, 
I  think,  ought  to  be  protected. 

Subject  to  what  I  have  said,  the  injunction  will  be  to 
restrain  the  Company  from  issuing  their  warrant  to  the 
sheriff  of  Cheshire,  requiring  him  to  summon  a  jury  for 
the  purpose  of  assessing  the  purchase-money  or  compen- 


their  rerdict  separately  for  the 
sum  of  money  to  be  paid  for  the 
purchase  of  the  binds  required 
for  the  works,  or  of  any  interest 
therein  belonging  to  the  party 
with  whom  the  question  of  dis- 
puted compensation  shall  have 
arisen,  or  which,  under  the  pro- 
Tisions  herein  contained,  he  is 
enabled  to  sell  or  convey,  and  for 
the  sum  of  money  to  be  paid  by 


way  of  compensation  for  the  da- 
mage, if  any,  to  be  sustained  by 
the  owner  of  the  lands,  by  reason 
of  the  seyering  of  the  lands  taken 
from  the  other  lands  of  such 
owner,  or  otherwise  injuriously 
affecting  such  lands,  by  the  exer- 
cise of  the  powers  of  this  or  the 
special  act,  or  any  act  incorpo- 
rated therewith.** 
(a)  2  M.  <b  G.  122. 
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sation  to  Be  paid  to  the  plaintiffs  for  their  interest  in  the 
hereditaments  comprised  in  the  notice  and  schedule  and 
plan,  pursuant  to  the  notice  of  April,  1 848,  until  further 
order. 

I  do  not  think  that  the  injunction  ought  to  go  fiirther; 
it  should  not  be  as  proposed  by  the  plaintiffs,  "  or  for  any 
other  purpose." 

The  plaintiffs  are  bound,  if  the  defendants  wish  it,  to 
accede  to  some  convenient  mode  of  taking  the  opinion  of 
a  court  of  law  on  the  question,  whether  the  defendants  are 
evading  or  intending  to  evade  the  92nd  section. 

It  seems  to  me,  at  present,  that  it  might  be  done  by 
means  of  an  issue;  for  we  have  Lord  EJdons  authority  for 
sending  a  mixed  question  of  fact  and  law  to  an  issue,  in 
the  case  of  a  Canal  Company,  where  the  words  "  damage 
and  injury"  were  inserted,  if  I  recollect  right,  by  Lord 
Eldons  own  hand,  for  that  purpose  (a). 

The  question  in  the  issue  might  be  nearly  thus: — ^Whe- 
ther the  Company's  notice,  in  either  of  its  forms,  includes 
a  part,  and  only  part,  of  a  manufactory  within  the  intent 
and  meaning  of  the  92nd  section. 


On  an  appeal  by  the  Company  to  the  Lord  Chancellor^ 
on  the  28th  of  June,  1848,  his  Lordship  thought  the  plain- 
tiffs not  entitled  to  the  injunction,  under  the  circum- 
stances of  delay  in  praying  for  that  particular  relief,  and 
that  the  parties  asking  for  an  injunction  were  bound  to 
bring  forward  their  whole  case  at  first  (i). 

The  case  was  afterwards  compromised. 


(a)  See  Agar  v.  Begeni*9  Carud  Co.y  G.  Coop.  77. 
'(&)  See  4  BaUw.  Cas.  417. 
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SlBSON   V.  EDGWORTH.N;  ily^'i, 

31jf. 

HE  bill  purported  to  be  exhibited  by  one  of  the  share-     ^^*  1^^ 
holders  in  "  The  Wrexham,  Nantwich,  and  Crewe  Junction    jan,  13<A  ^ 
Railway  Company,"  on  behalf  of  himself  and  all  other  the     p^h^ 
shareholders  in  the  Company  (other  than  and  except  the  j^  ■ubscriber 
several  defendants  thereto).  ^  *  pwjerted 

'  Bailway  Corn- 

It  stated,  that  in  the  month  of  September,  )  845,  ten  in-  pany,  by  his 

dividuals,  who  were  made  defendants,  promoted  the  forma-  half  of  himielf 
tion  of  the  above  Railway  Company,  which  they  caused  to  Stfehoiden 
be  provisionally  reentered.  except  the  de- 

^  ^       &  ^danta,  al- 

That,  on  the  26th  and  27th  of  September,  1845,  they  leged  that  the 
caused  to  be  publicly  circulated  two  preliminary  announce-  were  defend-  ^ 
ments  of  the  Company,  and  the  objects  thereof  That,  in  one  jj^^^i 
of  those  preliminary  announcements,  the  capital  was  stated  *^®  provinonal 

oomimttee-meii, 
alao  defend- 
ants»  iasued  a  proepectos  repreaentiiig  the  capital  as  450,0002.,  in  22,500  share«y  on  the  fidth  of 
which  the  plaintiff  and  many  others  paid  their  deposits  and  signed  the  deed;  that  the  protisional  com- 
mittee-men, however,  never,  as  they  ought,  superintended  the  administration  of  the  affiurs  of  the  Com- 
pany, but  that,  with  their  sanction,  certain  of  their  body  acted  as  directors,  and  ezenased  the  whole 
direction  of  the  Company,  and  that  the  other  provisionai  committee-men  sanctioned  all  their  acts, 
without  making  any  inquiry. 

The  bill  alle^  various  acts  of  misfeazance  on  the  part  of  the  directors,  and  in  particular  that  they 
did  not  allot  all  the  shares,  although  they  had  many  more  than  sufficient  applications  for  them;  and 
the  bill  prayed  for  a  dissolution,  accounts,  pa3rment  of  Uie  liabilities  of  the  Company,  and  distribution 
of  the  surplus  among  the  subscribers.  Some  of  the  provisional  committee-men,  who  were  alleged 
by  the  bill  to  have  applied  for  shares,  but  never  to  have  paid  any  de^sit  or  accepted  them,  demurnd : 
— HM,  allowing  the  demurrer,  that  the  above  charges  against  them  were  not  sufficiently  distinct  or 
certain  to  support  the  bilL 

A  defendant,  who  was  stated  in  the  bill  to  be  a  shareholder,  declining  to  concur  with  the  plainti£^ 
also  demurred  on  the  ground  that  the  case  stated  by  the  bill  entitled  &  shareholders  to  a  return  of 
the  whole  deposit,  and  that  the  plaintiff  could  not  represent  absent  shareholders  for  the  purpose  of 
seeking  a  leas  extensive  remedy.     Demurrer  overruled. 

One  of  the  general  body  of  shareholders,  on  whose  behalf  the  plaintiff  sued,  had  commenced  an  ac- 
tion at  law  against  one  of  the  defendants  to  the  suit,  which  continued  and  was  pending  after  the  biU 
filed.  This  defendant  pleaded  the  pendency  of  the  action,  and  that  the  sum  sought  to  be  recovered 
therein  was  a  port  of  the  monies  wluch  were  the  subject  of  ;the  relief  sought  by  the  bill,  and  that  the 
plaintiff  in  equity  had  not  such  a  common  interest  with  the  plaintiff  at  law,  as  to  entiUe  the  former 
to  sustain  a  bill  on  behalf  of  himself  and  the  latter : — Hddf  on  appeal  overruling  the  plea,  that  the 
pendency  of  the  action  did  not  constitute  a  defence  to  the  bill,  as  it  miist  be  assumed  that  the  plaintiff 
at  law  repudiated  the  character  of  shareholder. 

A  subacriber  to  a  projected  Bailway  Company,  who  had  executed  the  subscription  contract,  filed  a 
bill  on  behalf  of  himself  and  all  the  other  shareholders  except  the  defendants,  alleging  misfeasance 
ofn  the  part  of  the  directors,  and  seeking  a  dissolution  and  a  distribution  of  the  funds,  after  discharg- 
ing the  Uabilitiea  of  the  Company.  One  of  the  defendants  pleaded  that  there  were  allottees  who  had 
not  executed  the  (^ed.  It  appeared  from  the  statements  on  the  bill,  that  the  form  of  application  for 
ahans  contained  an  undertaking  to  sign  the  contract  when  required.  Plea  overruled,  withont  preju- 
dice to  same  defence  by  answer. 

Observations  on  Apperley  v.  Pa^ , 


^^&ei^^!dj.  ^  at^^y^  trTo^^-^^ 
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1847.  to  be  450,0002.,  in  22,600  shares  of  202.  each  share,  and 
the  deposit  payable  thereon  was  stated  to  be  the  sum  of 
22.  2s,  6d  per  share. 

That  subsequently,  and  with  the  view  of  inducing  other 
persons  to  purchase  shares  in  the  Company,  the  above- 
mentioned  ten  defendants,  acting  in  conjunction  with  the 
other  defendants  to  the  bill,  whose  names  appeared  in  the 
prospectus  thereinafter  mentioned,  and  who  had  consented 
and  agreed  to  become  members  of  the  provisional  com- 
mittee therein  named,  did,  on  or  about  the  3rd  of  October, 
1845,  cause  to  be  prepared  and  printed  a  certaiu  prospectus, 
which  was  aflerwards  amended,  of  the  Company,  and 
caused  the  amended  prospectus  to  be  registered  at  the  Re- 
gistry-office, and  circulated  printed  copies  of  the  same  very 
extensively,  in  different  parts  of  England  and  Wales. 

That  the  amended  prospectus  contained  a  full  and  true 
statement"  (among  other  things)  of  the  members  of  the 
provisional  committee,  of  the  provisional  directors  and 
other  officers  of  the  Company,  and  of  their  places  of  busi- 
ness and  residence. 

The  bill  then  purported  to  set  out  the  prospectus  ver- 
batim; and  among  the  names  of  persons  therein  repre- 
sented as  provisional  directors,  were  those  of  Sir  Bialph 
Pendlebury,  John  Thompson,  Richard  Thompson,  and  Sa- 
muel Eenrick,  who  were  defendants.  The  Mayor  of  Mac- 
clesfield was  also  among  the  list  by  that  description,  and 
without  any  name  being  given. 

The  bill  went  on  to  state,  that  many  persons,  and 
amongst  others  the  plaintiff,  on  the  faith  of  the  pro- 
spectus applied  for  shares ;  and  that  the  number  of  shares 
so  applied  for  greatly  exceeded  in  the  whole  the  total 
number  of  shares  into  which  the  capital  of  the  Company 
was  divided. 

That,  at  the  times  when  the  applications  were  respect- 
ively made  in  manner  aforesaid,  the  above-mebtioned  mem- 
bers of  the  provisional  committee  were,  by  virtue  of  such 
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their  appointment  and  character,  charged  with  the  govem-  J^^ 
ment,  direction,  and  administration  of  the  Company,  and 
were  duly  registered  as  such  in  manner  aforesaid,  as  by  the 
Act  of  Parliament  was  required;  but  that  they  altogether 
omitted  and  declined  to  take  the  applications  into  their 
own  consideration,  or  to  make  any  allotments  of  shares,  or 
personally  to  superintend,  and  that  in  fact  they  never  had 
personally  superintended  such  government^  direction,  or 
administration;  but  that,  on  or  about  the  24th  October, 
1845,  the  defendants,  Thomas  Edgworth  and  George  Lewis, 
with  certain  other  members  of  the  provisional  committee, 
having  shortly  before,  with  the  concurrence  of  the  rest  of 
the  members,  assumed  or  constituted  themselves  to  be  the 
directors  or  managing  committee  of  the  Company,  took 
upon  themselves  in  that  capacity  to  exercise,  and  had  ever 
since  continued  to  exercise,  with  the  full  consent  and  sane* 
tion  of  the  rest  of  the  defendants,  members  of  the  said  pro- 
visional committee,  the  whole  government,  direction,  and 
administration  of  the  Company;  and  that  the  rest  of  the 
provisional  committee  had  always  sanctioned,  and  still 
continued  to  sanction,  every  act  of  the  alleged  directors  or 
managers,  without  making  any  inquiry  whatever  into  the 
propriety  of  such  acts,  and  notwithstanding  the  repeated 
complaints  and  remonstrances  of  the  plaintiff  and  the  other 
shareholders  in  the  Company. 

That  the  other  members  so  assuming  to  be  or  consti* 
tuting  themselves  directors,  with  the  defendants  Thomas 
Edgworth  and  (George  Lewis  as  aforesaid,  were  certain 
persons  named  in  the  bill,  and  including  Charles  Poyser, 
William  Eenrick,  and  Samuel  Kenrick,  thereinafter  named 
as  defendants  hereunto,  together  with  certain  other  mem- 
bers of  the  provisional  committee  whose  names  the  defend- 
ants had  concealed  and  still  concealed  from  the  plaintiff; 
and  that  the  plaintiff  was  wholly  unable  to  discover  any 
return  to  or  registration  at  the  Registry-office  of  the  all^d 
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^B47.^  directors,  or  of  the  names  or  name  of  any  of  them  having 
ever  been  made  by  any  person  whomsoever,  on  the  behalf 
of  the  Company  or  otherwise. 

That  the  alleged  directors,  and  particularly  the  defend- 
ants Thomas  Edgworth,  George  Lewis,  and  Charles  Pey- 
ser, acting  in  such  capacity  as  last  aforesaid,  did,  on  or 
about  the  24th  October,  1845,  proceed  in  the  name  and  on 
the  behalf,  and  with  the  sanction  of  the  provisional  com- 
mittee, to  allot  the  shares  in  the  Company  unto  and  among 
the  several  applicants  for  the  same,  whose  aforesaid  appli- 
cations had  been  approved  of  by  the  alleged  directors,  and, 
amongst  others,  unto  the  plaintiff. 

That,  shortly  before  or  after  the  circulation  of  the 
amended  prospectus,  applications  for  shares  had  been  in 
like  manner  made  by  others  of  the  defendants  in  the 
amended  prospectus,  and  next  thereinafter  named,  being 
then  and  still  members  of  the  provisional  committee,  that 
was  to  say,  among  others,  the  defendant  Sir  Ralph  Pen- 
dlebury,  John  Thompson,  and  Richard  Thompson,  and 
that  shares  were  allotted  unto  these  defendants  by  the  al- 
leged directors;  but  that,  upon  none  of  the  shares  so  allotted 
unto  them  respectively  ever  were  there  or  was  there  depo- 
sits paid  on  any  of  them;  and  that  such  nonpayment  of 
deposits  was  acquiesced  in  by  the  directors. 

That,  with  the  exception  of  such  last-mentioned  defend- 
ants, the  whole  of  the  defendants  to  the  bill,  on  or  subse- 
quently to  November,  1845,  became  and  were  shareholders 
in  the  Company,  with  the  plaintiff  and  the  rest  of  the 
shareholders;  but  that  a  defendant  named  Robert  John- 
stone and  another  defendant,  became  and  were  share- 
holders only  to  the  extent  of  one  share  each. 

That  the  alleged  directors  having,  in  the  month  of  Octo- 
ber, 1845,  allotted  unto  the  plaintiff  the  shares  so  applied  for 
by  him,  the  plaintiff  duly  paid  unto  the  alleged  directors  the 
total  amount  of  deposits  thereon,  as  required  by  the  circular 
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letter,  previously  to  the  Sth  November,  1846,  and  thereby  ^^^'^' 
became  and  was  still  a  shareholder  in  the  Company  with 
the  defendants,  and  executed  the  subscribers'  agreement 
and  parliamentary  contract;  and  that  other  persons,  not 
being  defendants,  in  like  manner,  previously  to  the  day, 
paid  unto  the  same  alleged  directors  the  like  deposit 
upon  the  shares  by  them  allotted  unto  such  other  persons, 
and  thereby  became  and  were  still,  or  their  assignees  or  re- 
presentatives were,  shareholders  in  the  Company  with  the 
plaintiff. 

That  the  defendants  had  been  repeatedly  applied  to,  as 
well  by  the  plaintiff  as  by  other  shareholders  concurring 
with  him,  for  permission  to  inspect  and  examine  the  mi- 
nute books,  allotment  books,  account  books,  letters,  and 
other  documents  belonging  to  the  Company,  and  relating 
to  the  matters  aforesaid,  and  in  the  hands  or  power  of  the 
defendants,  or  of  their  solicitors  or  agents;  and  that  the 
defendants  had  always  refused,  and  still  refused  to  accede 
to  such  applications. 

That  the  alleged  directors  had,  ever  since  their  first  as- 
suming unto  themselves,  in  manner  aforesaid,  the  conduct 
and  management  of  the  Company,  grossly  misapplied  and 
wasted  the  monies  and  assets  of  the  Company,  and  still 
continued  so  to  misapply  and  waste  the  monies  and  assets; 
and  that,  in  particular,  the  amount  thereof  so  misapplied 
and  wasted  since  the  30th  November,  1845,  greatly  ex- 
ceeded the  sum  of  10002.  in  alL 

That  a  considerable  sum  of  money,  and  more  than  suffi- 
cient to  pay  and  satisfy  the  just  debts  of  and  demands 
upon  the  Company,  was  still  in  the  hands  or  at  the  dispo- 
sition of  the  directors,  with  the  sanction  of  the  other  de- 
fendants; and  that  the  same  was  in  imminent  danger  of 
being  in  like  manner  misapplied  and  wasted,  instead  of 
being  applied  in  such  payment  and  satisfaction,  if  the  same 
were  not  taken  possession  of  and  applied  in  or  towards 
such  payment  and  satisfaction  by  the  Court 
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1847.  ^  That  the  undertaking  for  which  the  Railway  Company 
was  in  manner  aforesaid  promoted  and  formed,  had  wholly 
failed  and  become  impracticable,  by  reason  of  the  miscon- 
duct and  mismanagement  of  the  defendants;  and  that, 
with  a  view  as  well  to  the  saving  of  further  expense  to  the  • 
shareholders  therein  as  to  the  protection  of  the  public,  it 
was  yery  desirable  that  the  Company  should  be  dissolved. 

And  the  bill  chaiged,  that  the  assets  of  the  Company  in 
the  hands  or  at  the  disposal  of  the  defendants,  were  amply 
sufficient  for  effectuating  all  the  purposes  aforesaid,  but 
that  they  could  not,  under  the  circumstances,  be  got  in  or 
so  applied  without  the  assistance  of  the  Court. 

And  the  bill  charged,  that  the  number  of  shareholders 
in  the  Company  was  so  great,  and  the  rights  and  liabilities 
of  such  shareholders  were  so  subject  to  change  and  fluc- 
tuation by  death  or  otherwise,  that  it  was  not  possible, 
without  the  greatest  inconvenience,  to  make  them  parties 
to  the  present  suit;  and  that  so  to  do  would  render  it  im- 
possible, in  fact,  to  prosecute  the  suit  to  a  hearing;  and 
that  all  the  shareholders  in  the  Company  had  a  common 
interest  in  having  the  assets  of  the  Company  duly  got  in 
and  applied  under  the  direction  of  the  Court,  in  satisfac- 
tion of  the  debts  of  and  demands  upon  the  Company ;  but 
that  the  plaintiff  was  advised,  and  humbly  insisted,  that 
the  several  parties  thereinafter  named  as  defendants  here- 
to are,  under  the  circumstances  herein  appearing,  neces- 
sary p^ies  to  the  suit  as  defendants  hereto. 

And  the  bill  charged,  that  all  the  shareholders  except 
the  defendants  concurred  with  the  plaintiff;  and  that,  for 
the  purposes  of  the  suit,  all  the  shareholders  so  concurring 
were  well  and  sufficiently  represented  by  the  plaintiff  in 
the  condtict  of  the  suit 

And  the  bill  charged,  that  a  defendant  named  Robert 
Johnston  was  a  shareholder,  and  refused  to  concur  with 
the  plaintiff;  and  that  another  defendant,  named  Greorge 
Lewis,  some  months  previously  to  the  month  of  August, 
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1846,  became  insolyent  and  unable  to  meet  bis  engage-  1847. 
ments;  and  tbat,  in  August,  1846,  a  fiat  in  bankruptcy 
bad  been  duly  issued  against  bim,  under  wbicb  be  bad 
been  duly  adjudged  and  declared  a  bankrupt,  and  tbat 
be  bad  not  obtained  bis  certificate;  and  tbat  two  de- 
fendants named  Jobnson  and  Pierce  were  bis  assignees, 
and  as  sucb  claimed  to  be  interested  in  tbe  matters  in 
question  in  tbis  suit,  so  far  as  tbe  bankrupt  was  tberein 
interested. 

Tbe  prayer  was  for  an  account  of  all  tbe  assets  and  pro- 
perty of  tbe  Company,  including  such  several  amounts  as 
were  due  from  any  of  tbe  defendants  in  respect  of  unpaid 
deposits  upon  tbe  several  sbares  unto  tbem  respectively  al- 
lotted as  aforesaid,  and  of  tbe  application  of  sucb  assets 
by  tbe  defendants  respectively;  and  tbat,  in  taking  sucb 
account,  tbe  defendants  respectively  may  be  personally 
cbaiged  witb  all  sucb  items  of  expenditure  and  liabilities 
respectively  as  should  have  been  incurred  by  them  in  or 
about  or  incident  to  tbe  improper  transactions  mentioned 
in  tbe  bill,  or  any  of  them;  and  that  no  allowances  might 
be  made  unto  tbe  defendants  respectively  for  or  in  respect 
of  sucb  expenditure  or  liabilities  respectively;  and  that  a 
like  account  may  be  taken  of  all  the  debts  and  liabilities 
due  and  owing  firom  the  Company,  or  to  which  the  Com- 
pany was  subject;  and  that  the  assets  and  property  of  the 
Company,  including  tbe  total  amount  of  the  unpaid  depo- 
sits, if  any,  so  due  from  the  defendants,  might  be  duly  and 
properly  applied  towards  payment  and  satisfaction  of  tbe 
several  debts  and  liabilities  of  the  Company,  so  far  as  the 
assets  and  property  would  extend,  and  the  surplus  thereof, 
if  any,  duly  distributed  amongst  and  paid  unto  tbe  plain-> 
tiff  and  the  other  shareholders  in  the  Company,  including 
tbe  defendants,  according  to  bis  and  their  several  and  re- 
spective rights  or  otherwise;  and  for  a  receiver  and  injunc* 
tion. 
To  tbis  bill  the  defendants,  Sir  Ralph  Pendlebury,  John 
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1847.        and  Richard  Thompson,  Robert  Johnston,  and  the  as- 

S1B8ON       signees  of  George  Lewis,  demurred,  for  want  of  equity, 

Bdow^okth.     ^*^*  of  community  of  interest  between  the  plaintiff  and 

all  of  those  on  whose  behalf  he  sued,  and  for  multifari- 

ousnesa 

Jan.  25^.  The  demurrers  were  ordered  to  stand  oyer  until  the 
cases  of  Cooper  t.  WM  (a),  9i,xiA.Apperley  t.  Page(b),  should 
be  disposed  of  by  the  Lord  Chancellor  With  respect  to 
the  latter  case, — 

The  Vice-Chancellob  said — "  The  plaintiff  there,  and 
the  persons  whom  he  represented,  were  the  persons  amongst 
whom  the  distribution  was  to  be  made.  They  were  per- 
sons who  were  entitled  to  receiye,  but  could  not,  according 
to  the  statements  contained  in  the  bill,  be  liable  to  pay. 
The  defendants  were  the  persons  against  whom  the  pay- 
ment was  claimed  Under  circumstances  of  that  kind, 
such  a  form  of  suit  is  admissible." 


Ifay  29<A  is       ^6  aboTe  cases  having  been  decided,  the  demurrers  now 
31*^-        came  on  to  be  argued. 

Mr.  Wigram,  Mr.  Calvert,  and  Mr.  Selwyn,  in  support  of 
the  demurrers  of  the  defendants  Thompson,  Johnston,  and 
the  assignees  of  George  Lewis.  Their  arguments  being  to 
the  same  effect,  in  the  main,  are  reported  together. — ^With 
regard  to  Mr.  Johnston,  he  is,  according  to  the  statements 
of  the  bill,  not  a  director,  but  is  a  mere  subscriber,  like 
the  plaintiff  himself  It  is  not  alleged  that  he  claims  any 
interest,  but  only  that  he  took  one  share.  That  is  not  suf- 
ficient ground  for  making  him  a  defendant 

With  respect  to  the  Thompsons,  it  is  not  alleged  that 
they  are  interested    It,  on  the  contrary,  appears  that  they 

(a)  16  Sim.  464.  (b)  1  Ph.  779. 
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were  not  even  subscribers,  or  ever  received  or  paid  any- 
thing. Nor  is  any  ground  for  relief  shewn  against  Lewis's 
assignees.  In  Joms  v.  Oarcia  del  Rio  (a),  Lord  Eldon  held, 
that  a  scripholder  could  not  file  a  bill  on  behalf  of  him- 
self and  other  scripholders;  and  said,  'Hhe  cases  where 
one  party  files  a  bill  on  behalf  of  himself  and  others,  are 
where  the  others  have  a  choice  between  that  and  nothing." 
According  to  the  statements  of  this  bill,  each  scripholder 
could  recover  his  whole  deposit  The  plaintiff  is  not  en- 
titled to  waive  the  rights  of  those  whom  he  assumes  to 
represent^  by  seeking  a  less  extensive  relief 


1847. 


The  Vicb-Chanobllob  inquired  whether  Jones  v.  Oarcia 
del  Rio  was  cited  before  the  Lord  Chancellor  in  Apperley 
V.  Page{b)y  and  remarked,  that  it  was  not  contended  before 
him,  in  Apperley  v.  Page,  that  each  shareholder  could 
separately  recover  his  deposit  He  could  not  say  what 
might  have  been  the  determination  in  that  case,  if  the  bill 
had  charged  original  fraud  in  obtaining  money  by  misrepre- 
sentation. Mr.  Sehvyn  had  put  the  objection  in  the  pre- 
sent argument  thus:  that  the  plaintiff  stated  a  case  on 
behalf  of  himself  and  others,  in  which  he  shewed,  that 
all  could  severally  recover  at  law  for  the  full  amount  of 
their  deposits. 


Mr.  Bacon  and  Mr.  J.  H,  Palmer,  for  the  demurrer  of  Sir 
IL  Pendlebury. 

Mi.RusedlBXLdMT.ChisholmeAngteyymsa'pfOTtotthe  bilL 


(a)  T.  A  R.  297. 

{b)  1  Ph.  779.  This  case  was 
Qriginally  decided  in  this  hranch 
of  the  Court,  hut  on  the  appeal 
it  was  ai^ed  and  considered  at 
gfeater  length,  and  his  Honor's 
decision  was  affirmed.  The  ques- 
tion put  by  his  Honor  in  the  prin- 

VOL.  IL 


cipal  case,  as  to  Jones  v.  Oarciadd 
Rio  having  heen  cited,  was  under- 
stood to  have  been  answered  in 
the  affirmative.  But  the  Report- 
ers have  heen  informed  that  it 
was  not  cited.  See  also  Mr.  Phil- 
lips* report,  above  referred  to. 

<i  D.  a.  a 
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1847.  The  following  cases  were  cited:  AUiwood  ▼.  8inaU(a)y 

81B8OV  Blaine  v.  Agar  (6),  Evans  t.  Stokes  (c),  Wallworth  y.  flbft  (d), 
BDawoBTH.  Gooper  v.  Tre66(6),  5eK  v.  Zord  Meai>orovgh{f)^  Lund  ▼. 
Blanshard(g\  Sharp  v.  Day(h),  Woniner  v.  Shairp  {%), 
Nockds  y.  Crosby  (k),  Waidab  y.  SpoUiswoode  (I),  Hudson 
y.  Maddison(m)y  Desks  y.  Stanhope  (n),  GVeen  v.  Barrett  (0), 
and  Bromley  y.  Smith  (p).  Sections  24  &  26  of  the  stat  of 
9  &  10  Vict  c.  28  were  also  referred  to. 

J%  3lir.     The  Vice-Chancbllor  : — 

It  is  doubtful  whether  the  demurrer  may  not  be  sustain- 
able, by  reason  of  the  absence  from  the  record  of  the  per- 
son called  the  mayor  of  Macclesfield, — at  least,  on  the 
theory  of  the  plaintiff's  counsel  I  do  not,  howeyer,  forget 
that,  in  cases  of  fraud  committed  by  seyeral  persons,  some 
may  generally  be  sued  alone,  without  joining  the  rest  Nor 
do  I  forget  the  32nd  Order  of  August,  1841,  relatiye  to 
joint  and  seyeral  demanda 

As  to  the  three  defendants,  the  two  Thompsons  and 
Sir  Ralph  Pendlebury,  neither  of  them  is  alleged  to  haye 
claimed  an  interest,  and  neither  of  them  is  alleged  to  be  a 
shareholder.  The  bill,  as  I  understand  the  matter,  states 
allotments  made  to  them,  and  not  accepted  by  them.  They 
haye  paid  nothing.  It  is  said,  that  they  were  members  of 
the  proyisional  committee,  and  affected  by  fraud,  negli- 
gence, and  misrepresentation.     As  members  of  that  com- 

(a)  6  0.  <fe  F.  443,  448.  (k)  3  B.  <fe  G.  814. 

(b)  1  Sim.  37.  (0  15  M.  &  W.  601. 

{c)  1  Kee.  29.  (m)  12  Sim.  416;  and  see  Grid- 

(d)  4  My.  <fe  Or.  619.  landy.  Lord  Be  JfatUey,  ante,  YoL 

(<f)  16  Sim.  464.  1,  p.  469. 

(/)  10  Jur.  893.  (n)  14  Sim.  67. 

{ff)  4  Hare,  9.  (0)  1  Sim.  46. 

(A)  1  Ph.  771.  (p)  1  Sim.  8. 

(%)  4  Railw.  Gas.  642. 
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mittee,  it  is  said  that,  in  effect,  they  are  charged  as  having        1847. 
receiyed  the  money  in  question,  by  themselves  or  by  their 
agenta 

It  is  said,  that  they  are  charged  with  so  much  fraud,  so 
much  misrepresentation,  and  so  much  negligence,  as  that 
they  ought  to  be  answerable.  It  is,  however,  a  settled  rule 
of  pleading  in  this  Court,  that  a  defendant  is  entitled  to 
have  allied  against  him,  distinctly,  the  state  of  circum- 
stances upon  which,  in  a  bill,  relief  is  sought  against  him. 
For  this  there  is  abundant  authority.  Some  of  the  cases 
in  support  of  that  proposition  are  cited  in  Kay  v.  Mar^ 
shaU  (a),  they  are  by  no  means  alL 

As  to  the  Thompsons  and  Sir  Ralph  Pendlebury,  I  am 
of  opinion  that  the  case  against  them  is  not  stated  with 
distinctness  or  certainty,  either  as  members  of  the  com- 
mittee or  as  agents,  with  regard  to  fraud,  misrepresenta- 
tion, or  negligence. 

Upon  these  grounds,  the  bill  as  to  the  two  Thompsons 
and  Sir  Ralph  Pendlebury  must,  I  think,  fail,  for  it  does 
not  allege  that  either  of  them  claims  an  interest:  I  say 
this,  not  forgetting  Apperley  v.  Page,  and  Cooper  v.  WM. 

With  regard  to  Mr.  Johnston :  as  to  whom  it  is  said,  that 
he  IS  a  shareholder,  and  does  not  concur;  the  bill  as  against 
him  is,  I  think,  certainly  sustainable.  Then  comes  the 
case  of  the  two  assignees  of  Mr.  Lewis.  Mr.  Lewis  had  an 
interest;  besides  that,  he  was  subject  to  a  liability,  and  that 
interest  would  vest  in  his  assignees.  The  suit  is  one,  there- 
fore, in  which  the  plaintiff  is  justified  in  making  the  as- 
signees parties. 

The  demurrer  must  be  allowed  as  to  the  two  Thomp- 
sons, with  liberty  to  amend,  reserving  the  costs.  As  to  Sir 
Ralph  Pendlebury,  the  demurrer  must  be  allowed  with 
cost^  with  leave  to  amend.    And  the  demurrers  as  to  Mr. 

(a)  1  Myl.  ii  dr.  382. 
02 
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1847.        Johnstons  and  the  assignees  of  Mr.  Lewis  most  be  over- 
SiBsoN        ruled,  reserving  the  costs. 


Bpgwokih. 


The  bill  was  then  amended,  and  Messrs.  Smith  and  Bury, 
among  other  new  defendants,  were  added  as  defendants  to 
the  record- 

Jke.  leth.  Mr.  Bacon  and  Mr.  Freding  were  now  heard  in  support 
of  a  demurrer  filed  by  those  defendants,  on  similar  grounds 
to  those  raised  on  the  former  demurrers. 

Mr.  Russell  and  Mr.  (7.  Anstey,  in  support  of  the  bill. 

His  Honor  allowed  the  demurrer  with  costs,  and  gave 
the  plaintiff  leave  to  amend. 


The  bill  was  accordingly  amended. 

Mr.  Samuel  Kenrick,  one  of  the  original  defendants, 
filed  a  plea  to  the  whole  bill,  and  to  all  the  discovery  and 
relief  thereby  sought,  and  thereby  pleaded,  that,  before  the 
25th  day  of  October,  1845,  Tubal  Cain  Jones,  of  Temple- 
row,  Wrexham,  draper,  applied  to  the  provisional  commit- 
tee of  the  Wrexham,  Nantwich,  and  Crewe  Junction  Rail- 
way Company,  in  the  bill  mentioned,  and  requested  them 
to  allot  to  him  200  shares  of  202.  each  in  the  Company;  and 
that,  on  the  25th  day  of  October,  1845,  the  committee  of 
management  of  the  Company  allotted  to  him  100  shares 
of  202.  each  in  the  Company,  and  required  him  to  pay  a 
deposit  upon  the  shares  after  the  rate  of  2L  2&  6(2.  per 
share,  to  one  of  the  bankers  of  the  Company,  on  or  before 
the  1st  day  of  November  then  next;  and  that  Tubal  Cain 
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Jofiea  accepted  these  shares;  and,  on  or  before  the  same  1847. 
1st  day  of  Noyember,  1845,  paid,  to  one  of  the  bankers  Sibsok 
of  the  Company,  the  sum  ot  21 2t  10&,  being  the  amount  epoworth. 
of  the  deposits  so  required  to  be  paid  by  him  upon  the 
shares  allotted  to  him.  That,  on  the  30th  day  of  June^ 
1846,  Tubal  Cain  Jones  commenced  an  action  on  promises 
in  her  Majesty's  Court  of  Exchequer  of  Pleas  against  the 
defendant  Samuel  Eenrick,  to  recover  from  him,  as  an 
alleged  member  of  the  provisional  committee  of  the  Wrex- 
ham, Nantwich,  and  Crewe  Junction  Railway  Company, 
the  sum  of  212t  10a  as  money  had  and  received  by  the  de- 
fendant to  the  use  of  Jones;  and  that  the  action  was  then 
at  issue,  and  then  pending  and  undetermined.  And  the 
plea  averred,  that  the  sum  of  212L  10&,  sought  to  be  re- 
covered from  the  defendant  by  Jones  in  the  action,  was 
the  same  sum  as  was  paid  by  Jones,  by  way  of  deposit, 
when  the  shares  in  the  Wrexham,  Nantwich,  and  Crewe 
Junction  Railway  Company  had  been  allotted  to  him;  and 
that  the  sum  formed  part  of  the  sum  of  7923Z.  6$,  in  the 
bill  alleged  to  be  the  amount  of  the  deposits  paid  by  the 
plaintiff  and  other  shareholders  in  the  Wrexham,  Nant- 
wich, and  Crewe  Junction  Railway  Company,  upon  the 
shares  allotted  to  them  in  the  same  Company.  And  the 
plea  further  averred,  that  Tubal  Cain  Jones  was  one  of  the 
persons  on  whose  behalf,  as  shareholders  in  the  Wrexham, 
Nantwich,  and  Crewe  Junction  Railway  Company,  the 
plaintiff  had  exhibited  his  bill  of  complaint.  And  the  de- 
fendant further  pleaded,  that  the  plaintiff  had  not  such  a 
common  interest  with  Tubal  Cain  Jones,  in  respect  of  the 
matters  in  question  in  this  suit,  as  entitled  him  to  sustain 
a  suit  in  equity  on  behalf  of  himself,  jointly  with  Tubal 
Cain  Jones. 

Mr.  Bacon  and  Mr.  Freeling,  in  support  of  the  plea,  cited        i848. 
Jcnea  v.  Garcia  del  Rio  (a),  and  Hudson  v.  Maddison  (6).         •^^*'  ^®^* 

(a>  T.  k  B.  297.  (5)  12  Sim.  416: 
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^848^  Mr.  Ruasdl  and  Mr.  C.  Anstey,  for  plaintiff^  cited  Jones 
V.  Strafford  (a),  Merrytvether  v.  Mellish  (6),  Lewie  v.  BU- 
ling  (c),  Oarwood  v.  JSlde  (d),  Preston  v.  Oranii  Collier  Dock 
Company  (e),  IfoHey  y.  LordHawke  (/)» Raffety  v.  King{g\ 
Taylor  y.  /Salmon  (A)^  i^icAarefffon  y.  Hastings  (t). 

The  Vicb-Chancellob  : — 

This  plea  adds  a  fact  or  facts  to  the  bill,  and  asks  the 
judgment  of  the  Court,  whether  the  bill,  with  this  addition, 
is  such  as  the  plaintiff  shall  be  allowed  to  prosecute. 

The  plea  alleges  that  Tubal  Cain  Jones,  who,  as  one  of 
the  parties  on  behalf  of  whom  the  plaintiff  sues,  may  be 
considered  as  a  plaintiff,  has  brought  an  action  against  the 
defendant,  which  is  still  pending.  A  plea  that  the  plain- 
tiff, Mr.  Sibson,  had  himself  brought  such  an  action  against 
this  defendant,  and  that  it  remained  pending,  would  pro- 
bably be  a  good  plea  in  bar  to  this  suit  In  effect,  wherein 
does  this  plea  differ  from  such  a  plea? 

In  the  argument  for  the  plaintiff,  it  has  been  suggested 
that  the  plea  contains  statements,  some  inaccurate  and 
some  which  may  be  proper  in  an  answer,  but  not  in  a  plea; 
but  a  plea  may  be  inaccurate  in  part,  and  yet  may  be  good 
on  the  whole.  I  am  of  opinion  that  the  present  plea  is 
not  insufficient  in  point  of  form,  and  that  in  substance  the 
fact  or  facts  which  it  adds  has  or  haye  the  effect  of  ren* 
dering  the  bill  improper. 

The  defect  may  probably  be  cured — 

First,  by  making  Tubal  Cain  Jones  a  defendant;  or,  se- 
eondly,  by  adding  such  statements  in  the  bill  as  may  shew 
it  to  be  unnecessary  to  make  him  a  party. 

(a)  3  P.  Wma.  79.  (/)  2  Y.  A  J.  520. 

(b)  13  Yes.  435.  (</)  1  Kee.  601. 

(c)  10  Jur,  851.  (A)  4  My.  d^  Cr.  134 ;  see  pp. 

(d)  11  Jut.  913.  141, 142. 

(e)  11  Sim.  327.  (0  7  Beay.  58. 
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The  plea  must  be  allowed,  with  liberty  to  amend  as  be-        1848. 
tween  these  parties. 


Prom  this  decision  the  plaintiff  appealed  to  the  Lord     ^^  ^^ 
ChanoMor, 

Mr.  Russell  and  Mr.  ChishoJme  Anstey,  in  support  of  the 
appeal,  contended  that  the  action  and  the  suit  could  not 
be  considered  to  be  in  respect  of  the  same  matter,  the  for- 
mer seeking  a  personal  remedy,  the  latter  seeking  only  to 
affect  partnership  property.  The  ground  on  which  the  plea 
proceeded  was,  that  Tubal  Cain  Jones  was  a  party  to  the 
suit  in  equity,  but  he  was  not  a  party.  [The  Lord  Chan- 
ceUor. — Mr.  Jones  repudiates  the  character  of  shareholder 
by  bringing  the  action.]  How  can  the  plaintiff's  right  to 
have  a  joint  fund  administered,  be  affected  by  proceedings 
taken  by  a  party  who  claims  no  joint  right  with  him  ? 

.  Mr.  Bacon  and  Mr.  Freeling,  for  the  plea,  relied  upon  the 
arguments  and  authorities  referred  to  by  them  before  the 
Vice-CtianceUor,  and  upon  the  averments  in  the  plea,  that 
Mr.  Jones  was  one  of  the  shareholders,  on  behalf  of  whom 
the  plaintiff  sued;  and  that  the  amount  sought  to  be  re- 
covered in  the  action  formed  part  of  the  monies  in  respect 
of  which  the  bill  was  filed 

The  Lord  Chancellor  said,  that  the  question  was,  whe- 
ther the  plea  was  an  answer  to  the  case  made  by  the  bilL 
The  bill  was  filed  by  the  plaintiff,  on  behalf  of  himself  and 
the  other  shareholders,  except  the  defendants.  If  Mr.  Jones 
was  not  a  shareholder,  the  bill  was  not  exhibited  on  his 
behalf.     His  Lordship  thought,  that  the  pendency  of  an 
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1848.  action,  by  a  person  disputing  the  character  of  shareholder, 

SiBsoN  <lid  not  raise  an  objection  to  the  frame  of  the  bilL 

V, 

Edowokth.  Plea  overruled  (a). 


Jan.  22nd  t  ^®  ^^^  came  on  again  to  be  argued,  on  the  plea  of 
24M.  other  defendants,  setting  out  the  subscribers'  agreement, 
dated  5th  December,  1845,  whereby  the  parties  thereto  of 
the  first  part  appointed  the  several  persons  parties  thereto 
of  the  second  part,  and  such  other  persons  as  should  be 
appointed  in  manner  thereinafter  mentioned,  the  provi- 
sional directors  for  the  time  being  of  the  (^mpany,  for  the 
purposes  and  with  the  powers  thereinafter  contained;  and 
'  it  was  thereby,  among  other  stipulations,  provided,  that  the 
directors,  and  every  board  or  meeting  thereof,  should  re- 
present and  be  competent  to  act  on  behalf  of  and  to  bind 
all  the  subscribers,  and  their  executors,  administrators,  and 
assigns,  and  more  especially,  should  have  full  power,  in  their 
absolute  discretion,  to  carry  into  effect  the  undertaking, 
with  any  such  variations,  modifications,  extensions,  and 
branch  railways,  as  they  might  think  expedient,  and  for 
that  purpose  to  cause  all  requisite  surveys  and  estimates 
to  be  made,  and  adopt  and  carry  into  execution  all  mea- 
sures whatsoever,  which  might  in  their  judgment  be  con- 
sidered necessary  or  expedient  for  obtaining  an  Act  of 
Parliament  for  authorising  the  construction  of  the  line; 
and  that,  whether  an  Act  or  Acts  of  Parliament  should  or 
should  not  be  obtained  for  establishing  the  proposed  under- 
taking, the  provisional  directors  should  be  indemnified 
against  and  in  respect  of  all  contracts,  acts,  and  deeds 
whatsoever,  entered  into,  made,  and  done  by  them  in  pur- 
suance of  the  powers  and  provisions  therein  contained,  and 


(a)  The  report  of  Che  hearing  before  the  Lord  Chancellor  is  ex  rela- 
tione Mr.  Fredinff* 
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aU  losses,  costs,  chajrges,  and  expenses  which  they  might  ^  1848. 
incur,  sustain,  or  be  put  unto,  in  the  execution  of  the  trusts, 
powers,  and  authorities,  committed  to  them  hj  the  agree- 
ment; such  costs  to  be  apportioned,  computed,  assessed, 
paid,  and  made  good  by  the  several  subscribers  rateably. 
That  the  majority  of  members  at  any  meeting  of  the  pro- 
visional directors,  being  not  less  than  one-third  in  number, 
should  bind  all  members  whether  present  or  not.  That 
the  directors  should  have  full  power  to  engage  bankers, 
soHcitors,  engineers,  surveyors,  clerks,  &c.,.  and  to  apply  the 
deposits  in  payment  of  their  salaries,  as  well  as  of  the  ex- 
penses of  soliciting  for  an  Actor  Acts,  andall  other  expenses 
which  they  might  be  put  unto,  incidental  to  the  said  under- 
taking, in  anyrespect,  and  whether  such  Actor  Acts  of  Par- 
liament should  or  should  not  be  obtained.  The  pleaa  verred, 
that  in  October,  1845,  Tubal  Cain  Jones  (and  other  spe- 
cified persons)  required  the  provisional  committee  of  the 
Company  to  allot  them  certain  shares;  and  that,  before  the 
end  of  1845,  the  committee  of  management  of  the  Com- 
pany allotted  to  Tubal  Cain  Jones  100  shares,  and  other 
shares  to  the  other  applicants.  That  the  committee  of 
management  required  Tubal  Cain  Jones,  and  the  other 
applicants,  to  pay  to  the  bankers  of  the  Company  certain 
sums  of  money,  by  way  of  deposit  on  the  shares  so  allotted 
to  them,  and  that  they  did  so ;  but  that  Tubal  Cain  Jones 
and  the  others,  did  not,  nor  did  any  or  either  of  them,  at 
any  time  sign  or  execute,  or  become  parties  or  a  party  to 
the  articles  of  agreement  The  plea  averred,  that  the  money 
so  paid  by  Tubal  Cain  Jones  and  the  others,  by  way  of 
deposit,  formed  part  of  the  sum  of  79232.  Gs.  mentioned  in 
the  bill  to  be  the  amount  of  deposits  paid  by  shareholders 
of  the  Company,  and  that  Tubal  Cain  Jones  and  the  other 
specified  allottees  were  some  of  the  persons  on  whose  be- 
half, as  shareholders  in  the  said'  Company,  the  plaintiff  ex- 
hibited his  bill;  and  that  the  plaintiff  had  not  such  a 
common  interest   with  Tubal  Cain  Jones  and  the  other 
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1848.        specified  allottees,  in  respect  of  the  matters  in  question  in 
SiBsoN        the  suit,  as  to  entitle  him  to  sustain  a  suit  on  behalf  of 
EsGwoBTH.     himself,  jointly  with  the  said  Tubal  Cain  Jones  and  th^ 
other  allottees. 

The  following  statements  in  the  bill  are  material  with 
reference  to  the  argument  on  this  plea.  In  the  Prospectus, 
as  set  out  in  the  bill,  was  the  following — 

"  Form  of  Application  for  Shares. 

"  To  the  Provisional  Committee  of  the  Wrexham,  Nant- 
wich  and  Crewe  Junction  Railway  Company. 

"  Gentlemen, 
"  I  hereby  request  that  you  will  allot  me  shares 

of  202.  each  in  the  above  proposed  Railway;  and  I  hereby 
imdertake  to  pay  the  deposit  of  2i.  2«.  per  share  thereon  or 
any  lesser  number  of  shares  which  may  be  allotted  to 
me.  And  I  also  undertake  to  execute  the  parliamentary 
contract  and  the  agreement,  when  required. 

''  I  am,  gentlemen, 

"  Your  obedient  servant^ 


u 
it 


Name  (in  full) — 

Profession,  trade,  or  occupation — 
"Residence  (in full) — 
"  Pkice  of  business  (if  any) — 
''Date— 

''Name  of  referee — 
"Address  of  referee — " 

The  bill,  after  stating  the  application  for  shares  on  the 
part  of  the  plaintiff  and  other  persons,  stated  that  the  di^ 
rectors  caused  to  be  written  and  sent  to  the  plaintiff,  and 
the  other  allottees  of  shares,  a  circular  letter,  signed  by 
the  secretary  to  the  Company;  and  that  the  copy  of  such 
circular  so  sent  to  plaintiff  was  duly  received  by  him,  and 
was  as  follows: — 
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'^  Wrexham,  Nantwich,  and  Crewe  Junction  Railway.  1848. 

'' ProYiaionally  roistered;   capital,   i^OfiOOL,  in  22,500 
shares  of  201  each:  deposit,  2L  2&  per  shara 

"  25ih  Oct  1846. 
"Allotment,  No.  Ill— Deposit,  9U.  10*.— J.P.D. 

"Sir, 
"  I  am  directed  to  inform  you,  that  the  committee  of 
management  hare,  in  compliance  with  your  application, 
allotted  to  you  45  shares  in  this  Company,  on  the  terms 
and  conditions  annexed;  and  you  are  therefore  required 
to  pay  the  deposit  of  2i.  2$.  per  share,  amounting  to 
942.  10*.,  to  one  of  the  under-mentioned  bankers,  on  or  be* 
fore  the  5th  day  of  November  next  In  default  of  such 
payment  being  duly  made,  this  allotment  will  be  then  can- 
celled, and  the  shares  appropriated  to  other  applicants. 
"  I  am,  sir, 

"  Tour  most  obedient  senrant, 

"  J.  Dbtbbbux  Pugh,  Secretary. 

"  Forty-fiye  shares  to  Mr.  Mathew  Sibson,  Grove,  Wrex-  . 
ham. 

"Bankers  to  the  Company: — London,  Sir  J.  W.  Lub- 
bock, Bart,  &  Co. ;  Liverpool,  The  North  and  South  Wales 
Bank;  Manchester,  The  Manchester  and  Salford  Bank; 
Wrexham,  Samuel  Eenrick,  Esq. 

"  On  payment  of  the  deposit  to  the  bankers,  this  letter 
will  be  exchanged  for  a  receipt 

"  Terms  and  conditions  on  which  the  shares  in  the  Com- 
pany are  allotted: — 

"  The  Company  is  formed  for  the  purpose  of  constructing 
a  railway  from  Wrexham  to  Crewe  (by  such  route  and  with 
such  extensions  as  the  directors  may  think  necessary,  on 
the  engineer's  report).  The  directors  assume  the  right  to 
carry  out  their  intentions  by  the  adoption  of  such  measures 
as  they  may  deem  requisite  for  obtaining  the  necessary  par^ 
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1848.  ^  liamentary  powers  to  form  a  Companj  for  the  construction 
of  the  entire  railway,  or  anj  part  of  it,  with  such  branches, 
extensions,  or  alterations  as  they  may  find  expedient,  and 
to  apply  the  money  paid  for  deposits  in  discharge  of  any 
liabilities  incurred  by  them  under  the  general  powers 
vested  in  them  for  prosecution  of  the  undertaking.  Powers 
will  be  applied  for  to  allow  interest,  at  the  rate  of  AL  per 
cent,  per  annum,  on  the  amount  of  calls  paid,  until  the 
opening  of  the  line.  A  subscribers'  agreement  and  a  par- 
liamentary contract,  in  such  form  and  with  such  provisions 
as  the  committee  may  think  necessary,  will  be  prepared 
and  lie  at  the  Company's  offices  for  signature,  from  the 
day  of  to  the         day  of  ,  both  in- 

clusive. Arrangements  will  also  be  made  and  duly  an- 
nounced for  the  execution  of  the  deeds  by  shareholders  re- 
sident in  or  near  the  provincial  towns  in  which  share- 
holders may  reside.  The  shares,  with  the  deposits  made 
thereon,  will  be  liable  to  forfeiture,  without  notice,  in  re- 
spect of  which  subscribers'  agreement  and  parliamentary 
contract  are  not  signed  within  the  specified  time. 

"  By  order, 

"  J.  D.  PuGH,  Secretary." 

That,  shortly  before  or  after  the  circulation  of  the  pro- 
spectus, in  manner  aforesaid,  several  of  the  defendants,  and 
particularly  certain  specified  defendants  (and,  among  others, 
the  defendant  William  Eenrick),  members  of  the  provisional 
committee,  in  the  amended  prospectus  named,  had  made 
written  applications  and  held  themselves  out  as  being  ap- 
plicants for  shares  in  the  Company,  to  the  amount  of  100 
shares  apiece,  which  were  allotted  to  them  by  the  alleged 
directors  accordingly,  but  had  never  been  paid  upon  by 
them;  and  that,  in  fact,  payment  had  been  made  upon  only 
five  shares  by  William  Kenrick,  who  took  up  the  same  sub- 
sequently. 

Mr.  Bacon  and  Mr.  Freding,  in  support  of  the  plea. — 
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The  suit  is  defectiye  as  regards  parties,  inasmuch  as  those      ^848. 
subscribers  who  have  not  executed  the  subscribers'  agree- 
ment.  but  have  merely  paid  their  money  and  received  let- 
ters  of  allotment,  are  not  substantially  represented.    Ac- 
cording to  the  frame  of  the  suit,  the  plaintiff  assumes  to 
represent  those,  as  well  as  the  subscribers  who,  like  him- 
self, have  executed  the  deeds.  It  is  not  competent  for  him 
so  to  do,  since  the  measure  of  relief  to  which  the  two  classes 
of  persons  are  entitled  is  very  different:  those  who  have 
not  signed  the  deeds  being,  upon  the  statements  made  by 
the  bill,  entitled  to  recover  back  their  deposits  in  full, 
WaUtab  v.  SpoUutwoode(a),  NodceU  v.  CroAy{b)y  Pitch/ard 
y.  Davis  (c) ;  while  the  plaintiff  and  the  other  parties  to  the 
deeds  are  bound  by  their  stipulations,  including  those  for 
the  application  of  the  deposits  to  the  payment  of  the  ex- 
penses.   Now,  Richardson  t.  Larpent(d)  decides,  that  some 
at  least  of  the  allottees,  who  have  not  signed  the  contract, 
should  in  these  circumstances  be  parties.    But  the  objec- 
tion in  this  case  is  still  stronger  than  in  that,  because  the 
plaintiff  here  is  suing  on  behalf  of  parties  entitled  not 
only  to  a  different,  but  to  a  larger  measure  of  relief  than 
the  plaintiff,  and  than  the  bill  seeks,  and  whose  rights  he 
cannot  waive.   Lv/nd  v.  Blanshard(e)  is  also  applicable.   It 
was  the  converse  of  the  present  case,  there  being  in  that 
suit,  among  the  shareholders  whom  the  plaintiffs  took  upon 
themselves  to  represent,  some  who,  by  arrangement,  had 
come  to  a  compromise  in  respect  of  the  demand  against 
which  the  bill  sought  relief     [They  also  cited  Oarwood 
V.  Ede{f\   Richardson  v.  Hastings{g),    and   Doyle   v. 
Muntz{h),] 

Mr.  Russell  and  Mr.  Chisholme  Anstey,  for  the  plaintiffs 

(a)  15  M.  k  W.  501.  {e)  4  Hare,  9. 

(&)  3  B.  ^  C.  814.  [f)  1  Ezch.  Rep.  264. 

\e)  5  1A,AW.  2.  (^)  7  Bear.  58. 

(<0  2  T.  ^  C.  C.  C.507.  (A)  6  Hare,  609. 
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— The  distinction  between  the  allottees  who  have  and 
have  not  signed  the  subscription  contract,  as  to  their  re* 
medies,  is  untenable  The  allottees,  by  signing  the  appli* 
cation  for  shares,  and  bj  receiving  their  scrip  with  the  let- 
ter of  allotment,  in  the  terms  in  which  such  letters  are  by 
the  bill  shewn  to  have  been  expressed  in  this  case,  placed 
themselves  in  the  same  position  as  if  they  had  signed. 
This  has  been  so  decided  in  ClemextaY.  Todd  (a),  which  was 
not  so  strong  a  case  against  the  allottees  as  this,  no  letter 
of  allotment  having  been  there  sent  to  them  (6),  making  any 
conditions  or  stipulations. 


Mr.  Bacon,  in  reply. 

The  Vicb-Chaitobllob: — 

Having  regard  to  the  terms  of  the  prospectus,  and  of  the 
form  of  application  which  is  set  out  in  it,  it  appears  to 
me  doubtful  whether  the  difference  alleged  between  the 
allottees  who  signed  and  those  who  did  not  sign  the  sub- 
scribers' agreement  can  be  sustained.  I  overrule  the  plea^ 
without  prejudice  to  the  same  defence  being  taken  by  an- 
swer. 


(a)  1  Exck  Rep.  288. 

(b)  There  is  another  distmciion 
between  the  cases,  and  tending 
the  other  way,  yiz.  that  in  Cle- 
ments ▼.  Todd  the  subscrihen* 
agreement  had  been  prepared  and 
executed  bj  sereral  subscribers, 
when  the  allottee  applied  for 
shares,  and  his  scrip  certificates 


referred  to  it  as  an  existing  dooor 
ment;  whereasi  in  the  principal 
case,  it  would  seem  to  follow,  from 
the  statements  in  the  bill  and  plea, 
that  there  was  no  luch  document 
prepared  when  the  parties  men- 
tioned in  the  plea  made  their  ap- 
plication. 
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1847. 

Dec.  23ri. 
RaISTRICK  V.  ElSWORTH.  ^y  1848. 

OJan.  27th. 
N  the  29tli  October,  1847,  the  defendants,  Elsworth,  where  a 
Musgrove,  Webster,  and  Hinings,  four  of  the  six  defend-  ^  £|*bij^^d' 
ants  to  the  oriidnal  bill,  beinir  in  a  position  to  move  to  dis-  ^c^^y  req«»- 

^^  .  .  ed  an  answer  to 

miss  the  bill  for  want  of  prosecution,  gave  a  notice  of  mo-  theamendmenta 
tion  for  that  purpose  for  the  first  day  of  Michaelmas  Term,  defendants  who 
1847,  which  motion  stood  over  at  the  plaintiff  s  request      ^  t^ti^T^' 
Before^that  motion  was  heard,  the  plaintiff's  solicitors  8^?^?,.,, 

amended  bill 

obtained  from  the  Master  the  following  order  for  leave  to  from  two  de- 

«  fendants  who 

amend : —  bad  not  answer 

Tuesday,  6th  Nov.,  1847.      ^^^ 
"  Between  George  Raistrick,  Plaintiff,  newly  added, 

but  did  not 
and  serre  on  the 

Wm.  Elsworth  and  Others,  Defendants.        ^Z^J2^^ 

ants  any  sub- 

"  Upon  hearing  the  solicitors  for  the  plaintiff  and  de-  p«na  to  answer 
fendants,  and  on  reading  the  affidavit  of  George  Raistrick,  bui:-— ^eM, 
of  Pudsey,  in  the  county  of  York,  cloth  manufacturer,  and  tiff*ought*to"' 
Henry  George  Wynne  Hutchinson,  of  the  same  place,  gentle-  ^^®  P?j^  ^Os. 
man,  sworn  in  this  cause  the  3rd  day  of  November,  1847,  qnired  those 
I  do  order  that  the  said  plaintiff  be  at  liberty  to  amend  answer  the 
his  bill  in  this  cause,  on  payment  of  6a  8d.  ird^t^t"to 

"R   RiCHAEDS/'        ^Z'^it^ 

Bubpoenay  or 

This  order  was  served  upon  the  solicitors  of  the  above  ^^  tnd^^ 
four  defendants,  with  a  tender  of  Ss.  Sd.  costs,  and  which  ^  ^^^  haying 

taken  either  of 

tender  was  refused.  these  steps,  en- 

In  pursuance  of  this  order,  the  plaintiff  amended  his  fendants^  ^ 

bill,  by  adding  parties  defendants,  and  by  introducing  ad-  foJ'IJ.^t^?"^ 

ditional  statements,  which  rendered  a  new  emrrossment  Mention,  under 

-  the  89th  Arti- 

Becessary;  and  on  the  12th  November,  1847,  he  gave  the  cie  of  the  I6th 
following  notice  to  the  solicitors  of  the  said  four  defend-  i^^^^       ^* 
ants: — 
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^^847^  "  In  Chancery.— iJatrfWdfc  v.  EUtvarth. 

Baibtuok  "  I  have  this  day  filed  an  amended  bill  herein.     Dated 

BuwomTB.     *^^  ^2*^  ^^7  of  November,  1847. 

"  Yours,  &c 

"Edward  Flowbb, 
"  Agent  for  the  above-named  plaintiffs. 

"  Messrs.  W.  R  &  Co.,  Solicitors,  or 
Agents,  for  the  above-named  defendants." 

The  amended  bill  required  an  answer  to  the  amend- 
ments  from  the  above-mentioned  four  defendants;  and 
also  an  answer  to  the  original  and  amended  bill  from  the 
new  defendants,  and  the  two  other  defendants,  to  the  ori- 
ginal bill,  and  who  had  not  yet  answered  that  bilL 

No  subpoena  to  answer  the  amended  bill  was  served  on 
the  above-mentioned  four  defendants;  and  the  plaintiff's 
solicitor  not  having  filed  a  replication,  or  set  down  the 
cause  on  bill  and  answer,  the  solicitors  of  the  above-men- 
tioned four  defendants  gave  notice  of  motion  for  the  8th 
December,  1847,  to  dismiss  the  bill  for  want  of  prosecu- 
tion; which  motion,  after  having  stood  over,  at  the  request 
of  the  plaintiff's  counsel,  was  made  on  the  23rd  Decem- 
ber, 1847. 

The  question  was,  whether  the  four  defendants  were, 
under  these  circumstances,  entitled  to  move  to  dismiss  the 
bill  for  want  of  prosecution,  under  the  39th  clause  of 
the  16th  Rule  of  the  Orders  of  May,  1845;  which  is  as 
follows: — 

"Where  the  plaintiff  amends  his  bill  without  requiring 
an  answer  to  the  amendments,  and  no  answer  is  put  in 
thereto,  and  no  warrant  for  further  time  to  answer  the 
same  is  served  within  eight  days  after  service  of  the  notice 
of  amendment  of  such  bill,  the  plaintiff  is,  after  the  expir- 
ation of  such  eight  days,  but  within  fourteen  from  the 
time  of  such  service,  either  to  file  his  replication,  or  to 
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set  down  the  cause  to  be  heard  upon  bill  and  answer.        1847. 
Otherwise,  any  defendant  may  moye  to  dismiss  the  bill      Baistuok 
for  want  of  prosecution." 


V. 
BUWOBTH. 

Mr.  Ehndeyy  for  the  four  defendants,  in  support  of  the    Dec.  22nd. 
motion,  contended,  that  as  no  subpoena  had  been  served 
upon  these  defendants,  it  must  be  considered  that  no  an- 
swer was  required  from  them  by  the  plaintiff,  and  that, 
thereupon,  the  rule  applied. 

Mr.  E.  M.  Harrison,  for  the  plaintiff,  said,  that  thirty- 
five  new  defendants  were  introduced  by  amendment,  from 
all  of  whom  an  answer  was  required  It  could  not,  there- 
fore, be  said  to  be  a  case  in  which  the  plaintiff  did  not  re- 
quire an  answer  to  his  amendments.  He  also  submitted, 
that  the  93rd  rule,  providing  that  only  one  replication 
should  be  filed,  proved  that  according  to  the  true  con- 
struction of  the  39th  article  of  the  16th  rule,  that  article 
only  applied  to  cases  where  no  answer  was  required  from 
any  defendant 

Mr.  Elmdey,  in  reply,  contended  that  the  rule  applied 
when  the  plaintiff  did  not  require  an  answer  from  the  de- 
fendants moving  to  dismisa 

The  Yicb-Chahgellob  said,  that  he  should  give  the  plain- 
tiff time;  but  that  the  question  of  costs  might  depend  on 
the  construction  of  the  Order;  as  to  which  his  Honor  re- 
quested Mr.  Berrey  to  ask  the  opinion  of  two  of  the  other 
judges. 

A  written  case,  stating  to  the  above  effect,  was  sub-     Jan.  21th, 
mitted  to  the  Master  of  the  Rolls  and  the  Vice-Chancellor 
Wigram;  and  Mr.  Berrey  certified  to  his  Honor,  that  those 

VOL.  IL  H  n.  a  s. 
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1848.  learned  judges  were  both  decidedly  of  opinion,  that  the 
Baistuok  defendants  having  fully  answered  the  original  bill,  if  the 
BuwoBTH.  plaintiff  required  an  answer  from  them  to  the  amend- 
ments, he  was  bound  to  have  paid  them  20«.  (the  ordinary 
costs),  and  to  have  served  them  with  subpoenas  to  appear 
to  and  answer  the  amended  bill;  and  that,  he  not  having 
done  so,  or  filed  a  replication,  the  defendants  were  enti- 
tled to  move  to  dismiss  the  bill  for  want  of  prosecution. 

Mr.  Berrey  added  the  following  note: — "  The  point  as  to 
service  of  subpoena  to  answer  the  amended  bill  was  so  de- 
cided by  Lord  Chancellor  Eldon^  on  the  31st  July,  1823, 
in  Cooke  v.  Daviea  (a),  and  was  also  so  decided  in  Bramr 
ston  V.  Carter  (b), — Bill  dismissed  in  both  cases.'' 

An  arrangement  was  subsequently  come  to  between 
counsel,  by  which  the  bill  was  allowed  to  remain,  upon  the 
plaintiff's  paying  the  four  defendants'  costs  of  the  motion. 

(a)  T.  <fe  K  309.  (b)  2  Sim.  458. 


B 
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FiRMIK  V,  PULHAM.  J  Feb.  21st. 


^Y  a  marriage  settlement  of  26th  December,  1821,  sums  The  relation  of 

of  stock  were  settled  in  trust  for  the  wife  for  life,  with  re-  daughter  does 

mainder  to  her  husband  for  life,  with  remainder  to  the  ^d»*S!c^vaU- 

children  of  the  marriage,  as  the  parents  or  the  survivor  of  ^^^  of  an  ar- 

-  .,  •  .  nmgement  bc- 

them  should  appoint,  and  in  default  of  appointment,  in  tween  persons 

trust  for  the  child  or  children,  who  should  attain  twenty-  ep^tS^,     ^ 


are- 


one,  jersionwy  in- 

terest  of  the 

The  trust  funds  were  73,5542.  9«.  4cZ.  Three  per  Cent  daughter  m 

doubtful  as  to 

Consols;  5101  190:  6(2.  Bank  Stock;  34Jw  7^.,  and  1638^  8&  justify  a  tms- 
lOd.,  8i  5«.  Reduced  Bank  Annuities.  tTtransfcr  a* 

The  wife  died,  and  there  were  only  two  children,  one  of  ^^^*  in  pursu- 

^  '  ...  *****  of  the  ar- 

whom  died  in  infancy;  the  surviving  child  was  a  daughter,  rangement, 
and  attained  her  age  of  twenty-one  years  on  31st  March,  demnity  of  the 

1  M(L  Court     A 

*"^  trustee  so  re- 

On  4th  March,  1846,  the  daughter  and  her  father  took  ^«n&  ^J^  ^^»<> 

'  '  °  did  not  shew 

the  opinion  of  Mr.  Morgan,  the  actuary,  as  to  the  value  of  that  he  had  en< 
the  daughter's  reversion,  which  he  valued  at  3929  Jw    The  aMenainthe 
lather  and  daughter,  (shortly  after  the  daughter  came  of  ^^^l, 
age,)  communicated  Mr.  Morgan's  opinion  to  the  trustees,  ^f»  decreed  to 
and  requested  them  to  place  the  whole  trust  funds  at  their 
disposal,  in  order  that  the  daughter  might  have  4000Z.,  in- 
stead of  39291^.,  and  that  the  father  might  have  the  rest. 

Mr.  Booth,  one  of  the  trustees,  agreed  to  do  so.  Mr. 
Pulham,  the  other  trustee,  refused. 

The  father  and  daughter  then  mortgaged  the  whole  trust 
funds;  and  the  father  and  daughter,  and  the  mortgagees, 
applied  to  the  trustees  to  transfer  the  funds  into  the  joint 
names  of  the  father,  daughter,  and  mortgagees.  Mr.  Booth 
was  willing  to  make  the  transfer,  but  Mr.  Pulham  refused. 

On  the  23rd  February,  1847,  the  father,  daughter,  and 
mortgagees  instituted  the  present  suit,  to  compel  a  trans- 
fer to  them,  and  to  charge  Mr.  Pulham  with  costa 

Mr.  Pulham,  by  his  answer,  admitted  that  he  was  fully 


^  ^^^^  ^Zi^.^:^S^i^i^.  S^^. 
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aware  that  the  daughter  was  the  only  child  who  had  at- 
tained twentj-one,  and  that  the  mother  was  dead,  and  that 
no  appointment  had  been  made.  He  stated,  however,  that 
by  the  proceedings  in  a  certain  suit,  of  Warde  v.  Firming  it 
appeared  that  Mr.  Firmin  and  Mr.  Booth  had  been  privy 
to  an  attempt  on  the  part  of  Mr.  Firmin,  to  render  subject 
to  the  trusts  of  the  settlement  made  on  his  second  mar- 
riage, funds  which  were  subject  to  the  trusts  of  the  settle- 
ment made  on  his  first  marriage,  in  order  to  prejudice  the 
daughter  by  the  fiirst  marriage,  and  submitted  that  the 
father  should  not  have  asked  Mr.  Morgan  what  the  value 
of  the  daughter's  reversion  was,  but  that  he  should  have 
asked  what  the  value  of  the  father's  life  interest  was;  for 
that,  by  valuing  the  reversion,  the  uncertainty  both  of  the 
price  of  stocks,  and  the  duration  of  the  preceding  life,  was 
thrown  wholly  on  the  reversion.  He  further  submitted, 
that  inasmuch  as  the  daughter  had  so  recently  attained 
her  full  age,  and  resided  with  her  father,  and  acted  under 
no  other  advice  than  that  of  her  father  and  his  legal  ad- 
visers, he  (the  defendant)  had  good  reason  for  apprehend- 
ing undue  influence  on  the  part  of  the  father,  and  alleged 
that  he  had  been  advised  by  eminent  counsel,  that  he  ought 
not,  except  under  the  authority  of  the  Court,  to  comply 
with  the  plaintiff's  request  to  transfer.  Mr.  Pulham  did 
not  allege  that  he  ever  communicated  to  the  plaintiffs  the 
opinion  referred  to  in  his  answer,  or  that  he  ever  sought 
any  actuary's  opinion,  or  that  the  price  was  inadequate,  or 
that  he  sought  any  explanation  or  interview  with  the 
daughter. 

He  entered  into  no  evidence,  except  the  production  of 
the  proceedings  in  Warde  v.  FirmiUy  which  did  not  appear 
to  establish  a  case  of.  undue  influence,  and  in  which  the 
costs  of  all  parties  were  paid  out  of  the  fund  in  dispute  in 
that  cause. 

Mr.  Ru88dl  and  Mr.  Shapter,  for  the  plainti&— The  cir- 
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cumstanoe  that  costs  were  paid  out  of  the  fund,  in  WaTie     ^848. 
Y.  Firmin^  shews  that  there  was  no  fraud.    Nor,  indeed, 
has  that  case  anything  to  do  with  the  present  suit    [They 
cited  Camjpbell  v.  Home  (a),   Hampshire  v.   Bradley  (6), 
T^yrby  v.  Yeaia  (c),  Penfold  v.  Bouch  (d).] 

Mr.  Wigrami  and  Mr.  ShadweU,  for  the  defendant  Pul- 
ham,  argued,  that  the  trustee  had  acted  with  sound  dis- 
cretion, and  ought  to  have  his  costs.  They  referred  to 
Playford  v.  Playford  («). 

Mr.  Cox  appeared  for  the  other  trustee. 

The  Vicb-Chancbllob: — 

The  title  of  the  plaintiffs  is  clear  and  undisputed 

The  only  difSculty  is  made  by  Mr.  Pulham,  one  of  the 
trustees. 

It  may  haye  been  the  duty  of  the  trustee  to  satisfy  him- 
self whether  influence  was  unduly  exeroised,  and  whether, 
according  to  the  arrangement^  the  daughter  was  to  have 
her  &ir  share.  He  made  no  endeavour  to  satisfy  himself 
on  the  subject,  and  has  not  suggested  that  there  was  any 
difficulty  in  ascertaining  the  truth  in  those  respect&  He 
has  acted  erroneously,  and  the  suit  was  not  instituted  with- 
out sufficient  reason. 

He  must  pay  his  own  costs  of  the  suit,  and  those  of 
the  plaintifls.  His  costs,  charges,  and  expenses,  properly 
incurred,  not  being  costs  in  the  cause,  must  be  allowed  ta 
him. 

(a)  1  Y.  Af  C.  C.  C.  670.  (d)  4  Hare,  271, 

{b)  2  CoU.  34.  (e)  Id.  546. 

(e)  I  Y.  A  C.  C.C.  43& 
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1847. 
Da?.  l(Uh  & 

1848*  Attobnbt-Gbnbral  V.  Gaedneb.  j  / 

Jan.  ISth  A       \ 

2lst.         J\.  NUMBER  of  persons  associated  themselves  together  in 
A  fond  was        1838,  for  the  purpose  of  building  a  church  and  school- 

roued  by  monies  '  r      r  o 

contributed  room,  and  forming  a  congregation  of  Scotch  presbTterians 
turns,  to  a  large  at  Woodside,  Birkenhead,  in  Cheshire;  and  contributions, 
^Sc^foTthe*    chiefly  in  small  sums,  were  made  towards  effecting  the 

purpose  of  pur- 
chasing  land  as 
a  site  for  a 
presbyterian 
church  and 
school   With  a 
part  of  titese 
monies,  one  of 
the  subscribers, 
in  December, 
1888,  pur- 
chased a  free- 
hold piece  of 
land  for  that 
purpose,  and 
took  the  convey 
anoe  to  such 
uses  as  he 
should  appoint 


object 

A  proyisional  committee  was  formed,  and  subscription 
lists  were  opened. 

An  address  was  printed  and  circulated,  stating  that  it 
was  desirable  "  to  have  a  church  and  school  in  connexion 
with  the  Church  of  Scotland,  on  the  Cheshire  side  of  the 
Mersey,  and  that  the  object  had  been  much  furthered  by 
the  aid  and  countenance  of  the  Scottish  Presbytery  of  Lan- 
cashire, under  whose  auspices  a  committee  had  been  form- 
ed to  take  steps  for  accomplishing  the  object '^  The  address 
also  announced  that  P.  R.  Price,  Esq.,  the  lord  of  the 
In  May,  1839,    manor,  had  presented  a  piece  of  land,  as  a  site  for  the  in- 

ne  appointed  '  xr  *. 

the  land  to  the  tended  church;  and  that  subscriptions,  to  the  amount  of 

upon  trusts,  fat  scveral  hundred  pounds,  had  been  obtained,  and  further 

menrrfa"^  Contributions  were  solicited  for  the  object 
church  and  Fpon  the  faith  of  the  representations  contained  in  the 

school  accord-  •        j      j  j 

ingiy.    There     printed  address,  other  sums  of  money  were  contributed  by 

was  doubt  whe*  i  ■  i       .         ,i  »ii     .% 

ther,withre-  uumerous  persons,  which,  together  with  the  sums  pre- 
ofUiese  d^  viously  contributed,  were  received  by  Mr.  John  Walker,  as 
the  provisions  of  the  treasurer;  and  Mr.  Price  placed  at  the  disposal  of  the 

the  Mortmain  ,  ,  ,  , 

Act  had  been      provisional  committee,  for  the  purposes  expressed  in  the 

complied  with. 

In  a  suit  by  information  and  bill,  instituted  by  some  of  the  trustees  of  the  deed  of  May,  1889,  i^ainst 
the  remaining  trustees,  and  the  minister  of  the  church  and  a  mortgagee,  who  was  also  one  of  the 
original  subscribers  to  the  fond,  complaining  that  the  minister  of  the  church  had  ceased  to  be  quali- 
fied to  act  in  that  capacity,  according  to  the  trusts  of  the  deed,  and  seeking  to  enforce  the  perform- 
ance of  those  trusts: — MeM,  first,  that,  if  the  deeds  were  legally  invalid  for  non-compfiaace  with 
the  provisions  of  the  Mortmain  Act,  the  trusts  could  not  be  enforced  in  equity. 

Secondly,  that  the  plaintifis  declining  to  try  the  legal  validity  at  hiw,  the  equities  existing  between 
the  parties  did  not  enable  the  Court  to  interfere. 

Thirdly,  that  the  suit  was  not  defective  for  want  of  parties,  on  the  ground  that  the  original  sob- 
icribers  were  not  distinctly  represented. 


CA8B8  117  OHAKOERT.  103 


address,  a  piece  of  land  at  Birkenhead,  which  not  being 
considered  a  fit  site,  was  afterwards  sold  for  350?.  with  the 
privity  of  Mr.  Price,  and  the  proceeds  were,  with  Mr.  Price's 
consent,  received  by  Mr.  John  Walker,  as  the  treasurer,  as 
an  addition  to  the  subscribed  fund. 

Four  only  of  the  contributors  (other  than  Mr.  Price)  con- 
tributed more  than  20?.,  namely,  Mr.  William  Walker,  and 
Mr.  John  Walker,  and  Mr.  Robert  Barbour,  each  of  whom 
contributed  400?.  and  Mr.  James  McDonald,  since  deceased, 
contributed  1001,  Mr.  John  Pollock  contributed  20?.,  and 
Messrs.  George  Badenach,  Walter  Walker,  and  Patrick  Ross 
respectively  contributed  10?.  each,  and  Mr.  Thomas  Boyd 
contributed  51  to  the  subscribed  fund. 

The  total  amount  contributed  for  the  above  purposes, 
including  the  proceeds  of  the  sale  of  Mr.  Price's  land,  was 
15001 

In  addition  to  this  sum  of  1500?.,  a  further  sum  was 
ascertained  to  be  necessary  for  the  full  accomplishment  of 
the  intended  purposes,  and  it  was  determined  to  raise  such 
further  sum  by  mortgage  of  the  new  kirk  and  school. 

Mr.  William  Walker  and  Mr.  John  Walker,  being  builders 
and  members  of  the  Established  Church  of  Scotland,  were 
employed  and  intrusted  to  erect  the  intended  new  kirk 
and  school 

Several  purposed  sites  being  considered  undesirable,  Mr. 
William  Walker  eventually  purchased,  at  the  price  of  250?., 
a  piece  of  land  in  Con  way-street,  Birkenhead,  which  was 
by  indentures  of  lease  and  release  of  the  1st  and  2nd  of 
December,  1838,  duly  conveyed  to  Mr.  William  Walker  to 
such  uses  as  he  should  appoint,  with  remainder  to  the  use 
of  Mr.  William  Walker  in  fee. 

The  price  of  250?.  was  paid  out  of  the  funds  in  the  hands 
of  Mr.  John  Walker;  but  this  was  not  noticed  in  any  way 
in  the  deed. 

This  deed  was  attested  by  one  witness  only,  and  was  not 
inroUed  in  Chancery.     The  parcel  of  land  purchased  by 
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1848.  Mr.  Waiiam  Walker  had,  on  completion  of  the  purchase, 
been  approved  by  the  provisional  committee  as  the  site  for 
the  intended  new  kirk  and  school,  and  was  with  that  view 
purchased  by  Mr.  William  Walker,  and  it  was  shortly  af- 
terwards finally  adopted  for  the  purpose. 

By  an  indenture,  dated  the  31st  of  May,  1839,  and  made 
between  Mr.  William  Walker  of  the  one  part,  and  Messrs. 
John  Walker,  John  Pollock,  Thomas  Boyd,  George  Bade- 
nach,  Patrick  Ross,  William  Walker,  and  John  Barbour 
of  the  other  part,  being  the  deed  of  constitution  of  the 
new  kirk  or  church  and  school  at  Birkenhead,  for  the  pur- 
poses of  erecting,  preserving,  and  maintaining  in  all  time 
coming  suitable  and  convenient  buildings  in  Birkenhead 
aforesaid,  for  the  purpose  of  worship  and  service  of  Al- 
mighty God,  and  the  reading  and  preaching  of  his  most 
Holy  Word,  according  to  the  doctrines,  forms,  usages,  and 
discipline  of  the  Established  Church  of  Scotland,  and  for 
instruction  and  tuition  of  the  young  in  scriptural  know- 
ledge and  useful  learning,  and  for  other  the  considera- 
tions mentioned,  the  piece  or  parcel  of  land  conveyed  to 
Mr.  William  Walker  by  the  indentures  of  the  1st  and  2nd 
of  December,  1838,  and  all  his  interest  therein,  were  as- 
sured to  the  use  of  the  parties  thereto  of  the  second  part, 
their  heirs  and  assigns  for  ever,  upon  trust,  that  they  and 
other  the  trustees,  for  the  time  being,  of  the  trust  estate, 
should  stand  seised  of  the  piece  of  land  and  the  buildings 
and  premises  thereon,  to  the  intent  that  they  should,  out  of 
the  monies  then  raised  and  to  be  raised  for  that  purpose  by 
voluntary  contributions  or  otherwise,  erect  thereupon  a 
church  or  public  place  of  worship,  with  a  session-house  and 
school-room  and  other  appropriate  and  necessary  buildings; 
and  should,  if  they  thought  fit,  appropriate  the  residue  of  the 
same  land  as  a  burying-ground,  and  from  and  immediately 
after  the  completion  of  the  buildings,  should  stand  seised  of 
the  land,  buildings,  and  premises,  upon  trust,  at  all  times 
thereafter,  to  use  and  enjoy,  and  permit  to  be  used  and  en- 
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joyed,  the  same  church  as  and  for  a  place  of  divine  worship  ^  1348. 
and  service,  in  connexion  with  and  according  to  the  doctrine, 
forms,  usage,  and  discipline  only  of  the  Established  Church 
of  Scotland,  and  for  the  preaching  and  expounding  of 
Ck>d's  most  Holy  Word,  according  to  the  doctrines  and  te- 
nets of  the  same  Church,  as  set  forth  in  the  Confession  of 
Faith  agreed  upon  by  the  Assembly  of  Divines  at  Westmin^ 
ster,  with  the  assistance  of  commissioners  from  the  Church 
of  Scotland  approved  of  by  the  legal  assembly  in  the  year 
1647,  and  ratified  by  acts  of  Parliaments,  1649  and  1690, 
the  worship  and  service  to  be  conducted  by  a  minister  or 
ministers  belonging  to  and  in  full  communion  with  the 
Church  of  Scotland,  to  be  nominated  or  chosen  and  ap- ' 
pointed  in  manner  thereinafter  mentioned,  and  by  such 
other  minister  or  ministers,  being  in  communion  with  the 
Church,  as  might  be  occasionally  invited  to  the  assistance 
of  the  incumbent  minister,  or  to  officiate  in  case  of  a  va- 
cancy, every  such  minister  to  have  the  free  and  uninter- 
rupted use  of  the  church  for  the  observance  and  perform- 
ance therein  of  religious  worship,  and  also  of  the  room  or 
buildings  appropriated  for  and  intended  to  be  used  as  the 
session-house:  and  it  was  thereby  declared,  that  such  per- 
son, being  a  licentiate  or  minister  of  the  Established 
Church  of  Scotland,  as  should  be  nominated  and  chosen 
by  the  parties  thereto  of  the  second  part,  should  be  the 
first  minister  of  the  church:  the  deed  then  contained  pro- 
visoes for  filling  up  any  vacancy  or  avoidance  in  the  minis- 
try of  the  church,  and  other  provisions  for  carrying  into 
effect  the  purposes  of  the  trusta 

This  deed  of  constitution  was  executed  with  the  appro- 
bation of  the  provisional  committee. 

The  deed  was  submitted  to,  and  approved  by  the  Lanca- 
shire Scottish  Church  Presbytery,  and  it  was  assented  to 
by  the  Lancashire  Scottish  Church  Presbytery. 

This  deed  of  the  31st  of  May,  1839,  was  attested  by  one 


106  CASBS  IN  GHANCE&T. 

1848.        witness  only.    It  was  inrolled  in  Chancery  on  the  Ist  of 
July,  1839. 

A  deed-poll,  dated  the  11th  of  January,  1840,  was  in- 
dorsed upon  the  deed  of  the  1st  of  July,  1839,  and  was  exe- 
cuted by  Messrs.  William  Walker,  John  Walker,  John  Pol- 
lock, Thomas  Boyd,  George  Badenach,  Patrick  Ross,  and 
John  Barbour.  This  deed  was  intended  to  explain  some  of 
the  trusts,  to  which  it  is  not  necessary  here  to  refer. 

All  the  trustees  accepted  the  trusts;  and  the  foundation 
stone  of  the  new  kirk  was  publicly  laid  on  the  day  of 
the  date  of  the  deed  of  constitution.  The  monies  con- 
tributed were  insufficient  to  defray  the  total  cost  of  the 
buildings  and  the  site  thereof,  and  the  trustees  borrowed 
the  sum  of  lOOOJL,  for  the  purposes  of  the  trust,  from  Mr. 
William  Waring;  and  by  an  indenture  of  mortgage,  dated 
the  10th  of  March,  1841,  the  trustees  duly  conveyed  and 
assured  all  the  parcel  of  land  comprised  in  the  indenture 
of  the  31st  of  May,  1839,  with  the  kirk,  school-house,  and 
buildings  thereon,  unto  Mr.  William  Waring,  his  heirs  and 
assigns,  for  securing  the  sum  of  10002.  and  interest. 

In  August,  1840,  the  church  was  completed,  and  the 
Bey.  John  Gardner,  then  a  duly-qualified  licentiate  of  the 
Church  of  Scotland,  and  being  a  licentiate  from  the  Pres- 
bytery of  Glasgow,  was,  in  pursuance  of  the  trusts  of  the 
indenture  of  the  31st  of  May,  1839,  appointed  to  the  office  of 
minister  to  the  church.  Mr.  Gtirdner  signed  an  agreement, 
expressly  submitting  to  aU  the  terms  of  the  deed  of  con- 
stitution. 

About  the  same  time,  Mr.  William  Walker,  and  other  of 
the  trustises,  entered  into  and  gave  bond  to  Mr.  Gardner, 
whereby  they  bound  themselves  to  secure  the  yearly  sti- 
pend of  100?.  to  him. 

The  church  was  opened  for  divine  service  in  the  year 
1840,  and  Mr.  Gardner  entered  on  and  discharged  the  du- 
ties of  his  office,  as  the  minister  of  the  churcL 
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In  and  some  time  previously  to  the  year  1843,  certain  1848. 
ministers  and  members  of  the  Established  Church  of  Scot* 
land  openly  dissented  and  separated  themselves  from  that 
Church,  and,  repudiating  all  connexion  therewith,  formed 
themselves  into  a  distinct  and  independent  body  in  Scot- 
land, under  the  title  of  the  Free  Church  of  Scotland. 

In  the  course  of  the  years  1843  and  1844,  Mr.  Gardner, 
and  with  him  nearly  all  the  members  of  the  congregation 
of  the  kirk  at  Birkenhead,  openly  adhered  to  the  Free 
Church  of  Scotland;  and  thereupon  certain  proceedings 
were  prosecuted  against  Mr.  Gardner,  in  respect  thereof, 
before  the  Presbytery  of  Glasgow,  from  which  he  had  ob- 
tained his  license  as  a  minister;  and  on  the  7th  of  August, 
1844,  his  license  was  revoked,  and  he  was  deprived  of  his 
office  and  character  as  a  minister  and  licentiate  of  the 
Established  Church  of  Scotland. 

The  majority  of  the  trustees,  and  the  congregation  at 
large,  concurred  with  Mr.  Gardner,  who  continued  to  be 
the  minister  of  the  church ;  but  some  of  the  trustees  re- 
quired that  the  trusts  of  the  31st  of  May,  1839,  should  be 
adhered  to. 

On  a  reference  being  made  to  the  deeds  of  the  2nd 
of  December,  1838,  and  of  the  31st  of  May,  1839,  and  of 
the  deed  thereon  indorsed  of  the  11th  of  Januaiy,  1840, 
it  was  apprehended,  that  inasmuch  as  the  conveyance  to 
Mr.  W.  Walker  was  not  attested  by  two  witnesses,  and  was 
not  inrolled  in  Chancery,  and  as  the  deed  of  the  31st  of 
May,  1839,  though  inrolled  in  Chancery,  was  attested  by 
one  witness  only,  both  these  deeds  were  void,  for  non- 
compliance with  the  Mortmain  Act ;  and  an  attempt  was 
made,  upon  the  assumption  that  such  deeds  were  void,  to 
assure  the  church,  and  school-room,  and  premises,  to  such 
of  the  trustees  as  adhered  to  the  Free  Church,  in  exclu- 
sion of  such  of  the  trustees  as  adhered  to  the  Established 
Church. 

Accordingly,  by  an  indenture,  dated  the  23rd  of  Decem- 
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1848.  ber,  1844,  and  made  between  the  assignees  in  bankruptcy 
of  Mr.  Arthur  A.  Dobbs,  (the  original  vendor  of  the  pre- 
mises to  Mr.  William  Walker,)  he  being  then  a  bankrupt, 
of  the  first  part,  Mr.  A  A  Dobbs  of  the  second  part,  and 
Messrs.  John  Walker,  John  Barbour,  and  Walter  Walker, 
of  the  third  part,  after  reciting  the  contract  for  purchase 
in  1838  of  the  land  for  the  site  of  the  church,  and  that 
the  2501.  was  paid,  and  that  possession  was  taken,  but 
that  no  conveyance  had  been  executed  of  the  land,  and 
that  the  parties  of  the  third  part  had  requested  the  parties 
of  the  first  part  to  execute  to  them,  the  parties  of  the  third 
part,  a  conveyance  of  the  land  and  buildings,  to  enable 
them  to  make  a  legal  security  thereon  for  monies  bor- 
rowed wherewith  to  erect  the  buildings,  and  subject  there- 
to, that  they  might  settle  the  same  on  such  charitable 
trusts  as  they  might  think  proper:  It  was  witnessed  that 
Mr.  Dobbs  and  his  assignees  granted  the  said  parcel  of 
land,  church,  school-house,  and  premises,  unto  and  to  the 
use  of  Messrs.  John  Walker,  John  Barbour,  and  W.  Walker, 
their  heirs  and  assigns,  upon  trust  for  the  above-mentioned 
purposes- 

The  execution  of  this  deed  by  the  parties  thereto  was 
attested  by  two  witnesses,  but  the  deed  was  not  inrolled  in 
Chancery,  according  to  the  provisions  of  the  Mortmain  Act 

Shortly  after  the  execution  of  the  deed  of  the  23rd  of 
December,  1844,  Mr.  Robert  Barbour  paid  to  Mr.  William 
Waring  the  lOOOZ.  secured  to  him,  and  a  transfer  of  the 
mortgage  security  upon  the  parcel  of  land,  church,  and 
school-house,  was  made  by  Mr.  Waring  to  him;  and  by 
means  thereof,  and  of  a  deed  of  feoffment,  dated  the  31st 
of  December,  1844,  whereby  Messra  John  Walker,  John 
Barbour,  and  Walter  Walker,  enfeoffed  the  same  premises 
to  Mr.  Robert  Barbour,  they  became  vested  in  him  in  fee 
by  way  of  mortgage,  for  securing  the  lOOOZ.  and  interest. 

On  the  28th  of  June,  1845,  the  Attomey-Generai,  at  the 
relation  of  Messrs.  William  Walker,  George  Badenach,  and 
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Thomas  Boyd,  and  the  relators,  as  plaintiffs,  exhibited  ^^0- 
an  original  information  and  bill,  and  which,  having  been 
amended,  was  against  Mr.  John  Gardner,  John  Walker, 
John  Barbour,  Robert  Barbour,  Walter  Walker,  Francis 
Richard  Price,  William  Ravenscroft,  Thomas  Dodson,  Wil- 
liam Barlow,  as  the  personal  representatives  of  Mr.  James 
McDonald,  deceased,  and  Joseph  Mallaby  and  John  Pol- 
lock, who  had  become  bankrupt,  and  Patrick  Ross,  out  of 
the  jurisdiction;  and  thereby,  after  stating  the  above  cir- 
cumstances, it  was  prayed,  that  it  might  be  declared  by 
the  decree  of  the  Court,  that  the  piece  or  parcel  of  land 
comprised  in  the  said  indenture  of  the  31st  of  May, 
1839,  and  the  kirk  and  school,  and  all  other  the  build- 
ings erected  thereon,  were,  in  equity,  subject  or  ought  to 
be  conveyed  and  dealt  with  by  such  of  the  parties  thereto 
as  had  any  estate  or  interest  therein,  so  as  to  be  made  sub* 
ject  to  the  charitable  trusts,  intents,  and  purposes  declared 
concerning  the  same  by  the  indentures  of  May,  1839,  and 
January,  1840,  respectively,  as  far  as  such  trusts,  intents, 
and  purposes  were  then  capable  of  being  carried  into  effect; 
and  that,  under  and  by  virtue  of  the  same  indentures,  the 
said  kirk  or  church  and  school  were  intended  and  ought 
(subject  to,  and,  if  necessary,  by  means  of,  the  execution 
of  such  proper  deeds  and  assurances  by  the  parties  as  the 
Court  should  think  fit),  to  be  perpetually  preserved  and 
maintained  in  as  strict  a  communion  and  connexion  with 
the  Church  of  Scotland  by  law  established,  as  circumstances 
and  the  laws  of  England  would  admit;  and  that  no  person 
who  was  not  a  recognised  probationer,  licentiate,  or  minister 
of  the  Established  Church  of  Scotland,  was  competent  to  be 
or  to  exercise  the  office  of  minister  or  incumbent  of  the 
kirk  or  church  at  Birkenhead;  and  that  no  person  who  was 
not  a  member  for  the  time  being  of  the  Established  Church 
of  Scotland,  and  in  connexion  and  full  communion  there- 
with, and  no  person  who  was  a  schismatic,  or  separatist,  or 
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1846.  dissenter^  for  the  time  beings  from  the  Established  Church 
of  Scotland^  or  from  the  doctrine,  discipline,  laws,  or  go- 
vernment thereof,  or  who  was  united  or  in  connexion  with 
the  Free  Church,  or  with  any  other  religious  body  or 
sect  in  Scotland,  separated  and  dissenting  from  the  Esta- 
blished Church,  was  qualified  to  be  or  to  act  as  the  minis- 
ter or  incumbent  of  the  kirk  or  church  at  Birkenhead,  or 
to  be  or  to  act  as  a  trustee  of  the  kirk  or  church,  and  other 
the  premises  comprised  in  the  indenture  of  31st  of  May, 
1839;  and  that  it  might  be  declared  that  the  defendant 
John  Gardner  had,  under  the  circumstances,  ceased  to  be 
the  minister  or  incumbent  of  the  kirk  or  church  at  Birken- 
head, and  that  the  ministry  of  the  church  was  vacant; 
or  otherwise,  that  the  defendant  John  Gardner  might  be 
removed,  by  the  authority  of  the  Court,  from  being  such 
minister  or  incumbent.  The  prayer  then  proceeded  to 
ask  for  provision  for  the  appointment  of  a  proper  minister 
to  the  kirk;  and  that  the  bond  given  by  Mr.  Gardner 
might  be  delivered  up  to  be  cancelled;  and  that  the  de- 
fendants John  Walker,  Barbour,  and  Pollock,  might  be 
removed  from  being  trustees  of  the  kirk  and  premises; 
and  that  a  sufficient  number  of  proper  persons  might  be 
appointed  to  be  trustees  thereof  in  their  place,  and  for  con- 
sequential relief,  and  for  an  injunction  and  receiver. 

By  an  indenture  of  appointment  of  the  5th  of  August, 
1846,  and  made  between  the  plaintiff  William  Walker  of 
the  one  part,  and  the  plaintiffs  Thomas  Boyd  and  George 
Badenach,  the  defendant  Patrick  Ross,  and  the  plaintiff 
William  Walker  of  the  other  part,  after  reciting  the  in- 
denture of  the  2nd  of  December,  1838,  and  of  the  31  st  of 
May,  1839,  and,  after  briefly  reciting  some  of  the  facts  and 
circumstances  which  led  to  the  institution  of  the  suit,  and 
also  that  the  legal  validity  of  the  indenture  of  the  31st  of 
May,  1839,  had  been  disputed,  and  that  the  said  John 
Walker  and  John  Barbour,  alleging  such  invalidity,  de- 
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clined  to  act  in  the  execution  of  the  trusts,  the  said  Wil-  ^  ^848. 
liam  Walker,  for  the  considerations  therein  mentioned, 
appointed  the  lands  and  buildings  described  in  the  inden- 
tures of  the  2nd  of  December,  1838,  and  the  31st  of  May, 
1839,  to  the  use  of  the  said  Thomas  Boyd  and  QeoTgd 
Badenach,  Patrick  Ross,  and  William  Walker,  as  joint 
tenants  in  fee,  upon  trust  to  assure  the  same,  according 
to  the  decree  in  this  suit  of  Attomey-Oeneral  v.  Ghirdner^ 
or  of  any  suit  supplemental  thereto,  and  subject  thereto, 
upon  the  trusts  declared  by  the  indenture  of  the  31st  of 
May,  1839,  as  if  the  said  John  Walker,  and  John  Barbour, 
and  John  Pollock,  were  actually  dead. 

This  indenture  was  duly  executed  by  the  parties  thereto, 
and  attested  by  two  witnesses,  and  was  duly  inrolled  in 
Chancery  on  the  15th  of  August,  1846. 

On  the  15th  of  October,  1846,  the  AUomey-Oeneral,  on 
the  relation  of  the  relators  to  the  original  bill,  and  the  re- 
lators, as  plaintiffs,  exhibited  their  supplemental  informa- 
tion and  bill  against  Mr.  Grardner  and  all  the  other  de- 
fendants to  the  original  bill,  and  thereby  prayed  that  they 
might  have  the  same  benefit  of  the  execution  and  inrol- 
ment  of  the  indenture  of  August,  1846,  in  respect  of  all 
the  relief  prayed  for  by  the  first  information  and  bill  as 
they  would  have  been  entitled  to  if  the  same  indenture 
had  been  duly  executed  and  inrolled  before  the  filing  of 
tiie  said  original  information  and  bill,  and  had  been  therein 
stated  and  set  forth;  and  that,  if  necessaiy,  the  indenture 
of  the  5th  of  August,  1846,  might  be  established,  and  the 
trusts  thereof  performed  and  carried  into  execution  under 
the  authority  of  the  Court;  and  that  the  informant  and 
plainti£&  might  hare  such  further  and  other  relief  in  the 
premises,  either  supplemental  to  the  relief  prayed  by  the 
first  information  and  bill,  or  otherwise,  consequent  upon 
the  execution  of  the  indenture  of  the  5th  of  August,  1846, 
as  the  nature  of  the  case  might  require. 

All  the  defendants  having  answered,  eyidence  was  gone 
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1848.  into  to  shew  the  extent  of  the  differences  which  existed 
between  the  Established  Church  of  Scotland  and  the  Free 
Church,  and  also  as  to  the  power  of  the  General  Assembly 
of  the  Established  Church  in  Scotland  to  exercise  eccle- 
siastical jurisdiction,  particularly  of  depriyation  and  ex- 
pulsion, over  ministers  of  that  Church  in  England,  and 
elsewhere  out  of  Scotland. 

The  defendants  Price,  Rarenscroft,  Dodson,  and  Baiv 
low,  by  their  answers  disclaimed. 

The  cause  now  came  on  for  hearing. 

Mr.  Busk,  for  Mr.  Price 

Mr.  Sehuyny  for  Messrs.  Rayenscroft,  Dodson  and  Barlow. 

It  was  ordered  by  consent  that  the  bill  as  against  these 
four  defendants  should  be  dismissed  with  costs,  to  be  paid 
by  the  plaintiffs,  without  reference  as  to  how  those  costs 
should  ultimately  be  borne. 

Mr.  Russell,  Mr.  Etmnddl  Palmer,  and  Mr.  Jervis,  for 
the  informant  and  plaintiffs — 

The  conveyance  of  December,  1838,  did  not  need  in- 
rolment  imder  the  Mortmain  Act ;  Mr.  W.  Walker,  one  of 
the  plaintiffs,  was  a  purchaser  of  the  site,  with  a  view,  it 
may  be  admitted,  to  its  dedication  to  the  purposes  of  a 
chapel;  but  it  was  his  purchase,  unclothed  with  any  cha- 
ritable trust 

Sir  W.  D.  Evans,  in  a  note  to  his  edition  to  the  Statutes, 
voL  1,  p.  327,  says:  ''The  practice  is  to  make  a  grant  or 
demise  in  general  terms,  and  for  the  grantees  to  make  a 
subsequent  conveyance  or  declaration  of  trust"'  Now,  that 
has  been  the  course  pursued  in  this  case;  and  to  decide 
that  this  conveyance  is  invalid,  would  vitiate  the  title  of 


CA8IS  IN  CHANCBBT.  113 

very  many  charities  which  have  been  founded  in  a  similar  ^  1648* 
way.  [The  Vice-Chancellor. — Is  not  the  validity  of  the 
indenture  of  December,  1838,  a  purely  legal  question?] 
That  might  be  so  if  there  were  an  adverse  claimant  here; 
but  the  parties  on  this  record  cannot  raise  that  objection. 
The  plaintiffs  are  right  in  equity,  even  if  the  indenture  of 
1838  should  be  invalid  at  law. 

The  Mortmain  Act,  9  Geo.  2,  c.  36,  operates  only  on 
the  legal  estate,  leaving  the  equities  as  they  stood  before 
that  enactment  The  money  of  the  charity  was  paid  to 
Dobbs.  the  vendor,  in  consideration  of  the  possession  being 
given  to  the  plaintiff  Walker,  and  a  further  large  amount 
of  the  monies  belonging  to  the  charity  was  expended  on 
the  faith  of  the  validity  of  the  deed  of  1838. 

There  is  nothing  in  the  statute  of  Mortmain,  or  in  the 
general  policy  of  the  law,  which  contravenes  this  princi- 
ple, that  where  there  is  possession,  though  the  convey- 
ance under  which  it  was  obtained  was  void,  yet  the  con- 
tracts and  covenants  arising  out  of  it  are  valid,  and  the 
parties  in  possession  cannot  afterwards  acquire  a  legal 
estate,  and  deal  with  it  contrary  to  the  trusts. 

Even  if  no  legal  estate  passed,  a  lawful  possession  was 
acquired,  and  a  contract  arose,  which  failed,  if  at  all, 
merely  from  a  defect  in  the  assurance.  There  is  no  enact- 
ment that  a  contract  for  sale  to  a  charity  shall  not  be 
enforced.  [The  Vice-Chajicellor  suggested  the  case  of  the 
trustees  of  an  hospital  building  on  the  lands  of  a  neigh- 
bouring landowner,  under  circumstances  of  acquiescence 
which  would  bind  him  if  the  trustees  were  private  indi- 
viduals, and  suggested  the  question,  whether  the  trustees 
would  fail  of  their  equity,  merely  because  they  were  trustees 
of  a  charity.]  There  were  two  objects  of  the  subscriptions : 
first,  the  money;  secondly,  the  land.  Suppose  the  charity 
had  proceeded  no  further  than  the  subscription  of  the 
money,  and  then  that  a  dispute  had  arisen,  would  it  not 

VOL.  IL  I  D.  O.  8. 


114  GASES   IK   GHAKGEBT. 

have  been  competent,  before  any  deeds  had  been  executed, 
for  iheAUomey-Oenercd  to  come  to  this  Court  and  claim  the 
Ga]u»vib.  ^^^^7  ^  dedicated  to  charity?  It  is  submitted,  that  the 
Court  would,  in  such  case,  have  directed  the  money  to  be 
invested  in  the  purchase  of  land  for  the  charitable  pur- 
poses for  which  it  was  contributed.  [His  Honor. — This  is 
a  charity  which  could  not  have  been  carried  out  without  the 
purchase  of  land;  the  parties  quarrel,  and  the  Attorney- 
Oenercd  exhibits  an  information.  What  is  to  be  done?] 
The  Court  would  invest  the  money  on  land. 

The  onus  of  showing  that  the  statute  applies,  and  that 
it  has  not  been  complied  with,  rests  on  the  defendants. 
Doe  d.  Lewis  v.  Bingham  (a)  illustrates  the  present  casa 

In  Dunn  v.  Calcraft(b\  the  Vice-Chancellor  of  England 
said,  that  the  memorial  was  not  a  constituent  part  of  the 
title  of  the  grantee  of  an  annuity,  for  want  of  due  form 
in  which  the  grant  may  be  defeated ;  but  that  matter  col- 
lateral must  be  shewn,  and  the  Court  must  proceed  upon 
the  pleadings  and  proofs. 

Now,  here  the  trustees  by  their  answer  admit  the  con- 
tributions to  have  been  for  charitable  purposes,  and  that 
the  money  was  impressed  with  a  charitable  trust:  as  to 
the  money,  therefore,  omnia  praesumuntur  rit^  acta. 

As  to  the  land,  assuming  that  nothing  passed  by  the 
deed  of  1838,  still  the  trustees  obtained  that  possession,  with 
which  we  seek  to  deal;  and  it  is  not  necessary  that  the 
legal  estate  should  be  got  in  to  enable  the  Court  to  deal 
with  the  charity.  At  all  events,  the  deed  of  1844  gave  to 
Robert  Barbour  a  good  mortgage;  and  the  plaintiffs  offer- 
ing to  pay  him  off  are  entitled  to  such  estate  as  he  can  give 
them. 

The  present  case  may  be  considered  as  in  the  nature  of 
a  suit  for  specific  performance,  even  assiuning  that  no  land 

(a)  4  B.  ^  Aid.  67S.  {h)  2  Sim.  h  St.  56. 
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has  been  dedicated  to  a  charity,  but  that  parties  having        1848. 
money  legally  dedicated  to  a  charity,  laid  it  out  upon  the      Att.-Gev. 
improvement  of  land  according  to  a  contract.  g^kmu 

Again,  can  it  be  the  doctrine  of  this  Court,  that  parties 
in  possession  of  land  may  deal  with  the  profits  as  they 
please,  because  there  was  a  defect  in  the  original  dedica- 
tion of  the  property  to  charity? 

[They  cited  Hemming  v.  Perring  (a),  Ths  Attorney- 
General  V.  Day  (6),  Attamey-Oeneral  v.  Dames  (c),  Nield  v. 
Smith{d),  M(mypenny  v.  Ma^caU  (e),  Pritchard  v.  Ovey  (/), 
Mestaer  v.  Gillespie  (gf),  RoUeston  v.  Hibbert  (A).] 

The  defendants  should  be  prohibited  from  setting  up  any 
defect  in  title,  upon  the  general  principle  which  is  illus- 
trated by  Hobbs  v.  Norton  (i),  Pearson  v.  Morgan  (k),  Raw 
V.  Pole  (I),  Berrisford  v.  Mthvard  (m). 

Mr.  RoU,  Mr.  Cowling,  and  Mr.  Selwyn,  for  the  defend- 
ants, John  Walker,  John  Barbour,  "W.  Walker,  and  Gardner. 
— ^There  is  a  preliminary  objection  to  this  suit,  which  is, 
that,  as  it  is  now  constituted  without  the  dismissed  de- 
fendants being  parties  to  it,  there  is  no  party  on  the  record, 
who  is  a  party  merely  as  an  original  subscriber,  and  who 
can  represent  the  original  body  of  subscribers.  The  original 
subscribers  now  on  the  record  are  made  parties  in  other 
characters:  Mr.  W.  Walker  is  here  as  a  trustee,  and  Mr. 
Robert  Barbour  as  a  mortgagee.  There  is  not  any  allega- 
tion in  the  bill  that  any  one  defendant  is  on  the  record  as 
a  subscriber  only,  and  for  the  purpose  of  representing  the 
subscribers.  The  plaintiffs  on  the  record  are  there  as  repre- 

(a)  Gilb.  86.  (^)  H  Ves.  621. 

(b)  1  Yes.  sen.  218.  (h)  3  T  R..  406. 

(c)  9  Ves.  635.  (t)  1  Vem.  136. 

(d)  14  Yes.  491.  (k)  2  Bro.  0.  0.  385. 

(e)  2  GolL  213.  (Q  2  Vem.  239. 
(/)  IJ.  A  W.  396.  (m)  2  Atk.  49. 

i2 
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1848.        senting  the  whole  charity,  and  not  in  their  own  characters 
ATT.-aBK.      of  subscribers,  much  less  as  representing  the  other  sub- 

This  case  has  been  put  as  being  a  contract,  dedicating 
the  land  to  charity.  This  is  not  sufficient;  the  lands  must 
be  actually  purchased,  and  conveyed  by  bargain  and  sale 
duly  inrolled,  to  the  trustees;  and  if  any  one  of  the  sub- 
scribers had  died  within  twelve  months  after  the  execution 
of  the  conveyance,  the  deed  would  have  been  void:  Price 
V.  Hathaway  (a).  It  is  admitted,  that  if  there  had  been  deeds 
which,  on  their  face,  properly  dedicated  the  land  to  cha- 
rity, the  onus  would  have  been  upon  the  defendants  to 
shew  the  defect;  but  to  entitle  the  plaintiffs  to  put  their 
case  as  a  contract  for  charity,  irrespective  of  the  deeds,  it 
was  incumbent  on  them  to  have  given  the  defendants  no- 
tice in  their  pleadings;  and  it  is  not  competent  for  them,  in 
court,  to  set  up  a  case  which  they  have  not  stated  by  their 
pleadings. 

No  useful  analogy  can  be  drawn  from  the  Ship  Registry 
Acts,  because  they  were  founded  on  public  policy  only;  but 
the  Mortmain  Act  had  two  objects,  namely,  to  protect  in- 
dividuals as  well  as  the  public. 

Nor  are  the  decisions  on  the  Annuity  Acts  applicable  to 
cases  under  the  Mortmain  Act  In  the  cases  within  the 
Ship  Registry  Acts  and  the  Annuity  Acts,  there  were  two 
parties  only,  vendor  and  purchaser;  but  under  the  Mort- 
main Act  there  is  a  third  party,  namely,  the  charity,  which 
must  be  a  volunteer. 

It  has  been  already  shewn,  that  the  contract  with  Dobbs 
was  void.  Price  v.  Hathaway  (a) ;  and,  if  so,  cadit  quaestio. 

But  if  it  be  contended,  that  the  original  vendor's  being 
a  party  would  obviate  this  objectioB,  even  then  there  is  a 
defect  of  parties^  for  Mr.  Dobbs  was  only  a  mortgagor,  and 

(a)  6  Madd.  304. 
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his  mortgagee,  in  whom  the  legal  estate  vested,  and  who      ^18^* 
joined  in  the  sale,  is  no  party  to  the  suit. 

The  3rd  section  of  the  Mortmain  Act  makes  deeds  such 
as  those  now  before  the  Court,  "  absolutely,  and  to  all  in- 
tents and  purposes,  null  and  void;"  this  cannot  mean  void- 
able merely:  Pierce  v.  Morris  (a). 

The  present  case  is  in  the  nature  of  an  equitable  eject- 
ment on  the  very  deeds,  which,  at  law,  are  void  by  the 
Mortmain  Act  But  as  at  law  these  deeds  are  void  under 
the  Mortmain  Act,  they  cannot,  consequently,  be  looked 
into  as  evidence  of  the  title  in  an  equitable  ejectment,  or 
for  any  other  purpose.  Strike  them  out  from  the  bill,  and 
the  whole  suit  fails. 

[They  also  cited  Doe  4  AUcyne  v.  HordeQ)).^ 

Mr.  Bdcon  appeared  for  the  defendant  Robert  Barbour, 
the  mortgagee,  and  for  Mr.  Pollock,  the  bankrupt  trustee. 

Mr.  Wigram  and  Mr.  J".  V,  Prior^  for  the  defendant 
Mallaby. 

Mr.  Ruesdly  in  reply,  cited  Roberta  v.  Clayton  (c). 


The  Viob-Chancellob: — 

It  may  possibly  be  doubtful  whether  this  suit  is  defective 
for  want  of  parties;  but,  considering  that  convenience  and 
substantial  justice  greatly  preponderate  in  favour  of  the 
record  being  sufficient  in  this  respect,  I  should  not,  I  think, 
act  rightly  if  I  acceded  to  the  objection;  and  I  overrule 
it.  I  am  not  satisfied  that  the  original  subscribers  to  the 
fund  are  not  sxifficiently  represented  by  the  parties  before 


(a)  S  A.  <ir  £.  84.  (h)  2  Cowp.  689. 

(c)  3  Anst.  316. 


Dm.  21if. 
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1848.        the  Court,  the  defendant  Mr.  Robert  Barbour  being  one 

Att.-Gkh.      of  them. 

Assuming,  then,  this  suit  to  be  sufficient  as  to  par- 
ties, I  must  consider  the  question  of  the  legal  and  equit- 
able vaKdity  of  the  conveyance,  dated  in  1838,  though 
not  executed  until  1839  to  the  plaintiff  William  Walker, 
to  be  material — The  nature  of  the  case  appears  to  me 
to  be  such,  that  this  conveyance,  if  legally  valid,  must 
be  taken  to  be  equitably  valid;  and  if  legally  invalid, 
then  to  be  equitably  invalid. — [His  Honor,  after  shortly 
stating  the  deeds  and  circumstances  of  the  case,  pro- 
ceeded to  observe,  that  the  only  instrument  as  to  which 
there  appeared  to  have  been  an  effectual  compliance  with 
the  stat.  9  Geo.  2,  called  the  Mortmain  Act,  was  the  deed 
of  1846,  executed  after  the  institution  of  the  original 
suit,  but  introduced  by  Avay  of  supplemental  informa- 
tion or  bill.] — It  appears  to  me  to  be  correctly  asserted 
by  the  defendants,  that  the  title  cannot  be  affected  by 
that  deed  of  1846,  since  its  validity  depended  on  the 
title  of  William  Walker. 

With  respect  to  the  deed  of  1838,  if  it  be  legally  invalid, 
then  I  do  not  see  that  relief  can  be  given  in  this  Court, 
or  how  it  would  have  any  force  in  equity  for  appro- 
priating the  land  to  charity,  either  by  contract  or  other- 
wise; and  I  think  that  the  notion  that  this  Court,  if 
the  land  is,  neither  at  law  nor  in  equity,  appropriated 
to  charity,  could,  upon  the  present  evidence  or  upon 
this  record,  or  for  the  purposes  of  such  a  suit  at  this, 
treat  the  land  as  charged  with  money  belonging  to  the 
charitable  objects  sought  by  the  information  and  bills  to 
be  enforced,  is  without  foundation. 

There  may  be,  I  agree,  a  suit  for  the  administration  of 
charity  trusts,  in  which  the  goodness  or  badness  of  the  title 
to  charity  land  may  be  incapable  of  being  properly  put  in 
issue  by  the  defendants;  but  the  nature  of  the  present  re- 
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cord  precludes,  as  I  think,  the  possibility  of  assertion,  that        1B4S. 
the  present  is  such  a  case.     The  prayer  of  the  information      Att.-Gbv. 
and  bills  is  almost,  if  not  quite,  enough  to  shew  this. —      aABDHEa. 
[His  Honor  here  read  the  prayers  of  the  original  informa- 
tion and  bill,  and  of  the  supplemental  information  and 
bill.] 

It  has  been  suggested  that  the  suit  may  be  treated  as  a 
proceeding  for  the  redemption  of  the  mortgage  vested  in 
the  defendant  Robert  Barbour.  A  mortgagee  is  precluded, 
or  is  generally  or  often  precluded,  from  disputing  his  mort- 
gagor's title,  and  this  right  of  the  mortgagor  may  not  be  af- 
fected  by  any  act  or  event  subsequent  to  the  mortgage;  but 
in  the  present  case  redemption  is  sought  by  the  Attorney- 
General  and  the  plaintiffs  avowedly  and  solely  for  a  chari- 
table purpose;  and  I  am  of  opinion  that  redemption  can- 
not be  effectually  asked  in  this  suit,  unless  a  valid  appro- 
priation of  the  mortgaged  properties  to  charity  be  first 
established. 

Part  of  the  relief  sought  in  this  suit,  though  it  was  not 
treated  as  material  by  any  party,  is,  that  the  bond  given  to 
Mr.  Qurdner  may  be  delivered  up  to  be  cancelled.  It  seems 
to  me,  that,  if  I  ought  not  to  consider  the  site  in  question 
as  bound  by  a  charitable  trust,  I  ought  not  to  act  as  to  the 
bond  upon  this  record — I  say  upon  this  record — ^giving  no 
opinion  as  to  the  legal  or  equitable  validity  of  the  instru- 
ment, or  as  to  the  right  to  institute  any  other  proceeding 
concerning  it. 

The  main  question,  then,  being  as  to  the  legal  validity 
of  the  deed  of  1838, 1  am  unable  to  treat  the  case  made 
against  it  by  the  defendants  as  unworthy  of  consideration. 
I  cannot  declare  myself  satisfied  of  the  validity  of  that  in- 
strument;  but  I  am  not  so  clearly  satisfied  of  its  invalidity 
as  to  be  justified  in  refusing  to  the  relators  and  plaintiffs 
an  opportunity,  if  they  wish  it,  of  trying  that  question  in 
an  action  under  the  direction  of  this  Court  Unless  they 
desire  to  do  so,  the  information  and  bills  must  be  dismissed,, 
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but  it  will  remain  to  be  considered  whether  with  or  with- 
out prejudice  to  any  other  suit;  I  say  an  action,  not  an 

Ga&dvbb.  ^^^^®  ^^  ^  ^^^®>  unless  both  parties  should  ask  it.  The 
matter  may  be  mentioned  a^in  on  the  first  day  of  Hilary 
Term. 

1848.  Mr.  Russell  informed  the  Court  that  the  relators  and 

\%th  &  19^.  pl&i^tiffs  declined  to  try  the  legal  title  in  an  action. 

His  Honor  then  intimated  that  the  points  remaining  to 
be  argued  were,  whether  the  bills  should  be  dismissed  with 
or  without  costs,  and  whether  with  or  without  some  declar- 
ation that  the  dismissal  should  be  without  prejudice  to 
any  other  suit. 

These  questions  were  then  argued.  They  opened  the 
discussion  of  the  points,  whether  Mr.  Gardner  had  ceased 
to  be  a  minister  of  the  Established  Church  of  Scotland,  as 
to  the  jurisdiction  of  the  Presbytery  of  Glasgow  to  remove 
him,  and  generally  the  questions  at  issue  between  the 
Free  Church  and  the  Established  Church  of  Scotland  (a), 
which  were  discussed  at  large. 

OhappeU  V.  Purday(b)y  and  MiUington  v.  Fox(c),  were 
referred  to  with  reference  to  other  points. 

The  Vicb-Chanoellor: — 

I  have  already  said,  that  the  relators  and  plaintiffs  de- 
clining to  try  the  legal  validity  or  invalidity  of  the  deed  of 
1838,  under  the  direction  of  the  Court,  the  informations 
and  bills  must  be  dismissed.     The  remaining  questions 


First,  whether  the  dismissal  shall  be  without  prejudice 
to  any  other  suit; 

(a)  The  same  questioxu  arose  (h)  4  T.  &  C.  Exch«  485;  14  M. 

more  fully  and  directly  in  the  is  W.  303. 

Attom^Oethmd  v.  JfunrOf  vide  (e)  3  M.  A  W.  803. 
po0t,  p.  128. 
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Secondly,  as  to  the  costs.  ^  1848. 

As  to  the  first  point,  I  am  of  opinion  that,  at  the  request 
of  the  plaintiffs,  language  to  the  following  effect  may  be 
added: — ^that  the  dismissal  be  without  prejudice  to  any 
bill  to  be  hereafter  filed  by  the  plaintiffs  not  founded  on 
any  charitable  trust  or  charitable  title;  not  without  preju- 
dice to  any  fresh  information,  nor  without  prejudice  to  any 
new  bill  generally,  but  without  prejudice  as  I  have  limited 
it — [Mr.  Moundell  Pahner  said  the  plaintiffs  declined  to 
ask  for  such  an  addition  to  the  decree.] 

As  to  the  second  point,  his  Honor  gave  their  costs  to 
Mr.  Pollock,  and  Mr.  Robert  Barbour  as  a  mortgagee. 

As  to  the  defendants  already  dismissed,  his  Honor  de- 
clined  to  say  anything,  but  refused  costs  to  the  defendants 
Gardner,  John  Walker,  John  Barbour,  and  W.  Walker. 

His  Honor  also  refused  to  give  to  the  defendant  Mallaby 
his  costs  of  the  original  information  and  bill,  but  gave  him 
his  costs  of  the  supplemental  information  and  bilL 
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1848. 

YUhy  nthjt  The  Attobnbt-Gbnbral  v.  Munbo.   V 

i/arcA  15«A.  X  HIS  was  a  suit  by  information  and  bilL  The  relators 
Monies  were  and  plaintiffs  being  James  Kennedy,  John  Shepherd,  George 
Siefly  in  tmaU  Spence,  James  Young,  William  Kennedy,  John  Fraser,  and 
^i^?s^,  David  Johnston,  commenced  in  February,  1845,  and  amend- 
to  a  large  ed  in  January,  1 846,  against  Alexander  Munro,  James  Burt 

amount  in  the  «r  o  <i  t  i_ 

whole,  for  the  the  elder,  Alexander  Bannerman,  Robert  Barbour,  John 

^^^ind^  Bannerman,  George  Freeland  Barbour,  James  MacLaren 

S^Tf^  the  younger,  Duncan  Wright,  Robert  MacEwen,  Alexander 

byterian  Hamilton  Kelly,  James  Burt  the  younger,  John  Han  way, 

church  and 
flchooL 

LandB  were  purchased  with  portions  of  the  monies  subscribed,  and  were  conveyed  to  three  relessees 
in  fee,  by  deeds  not  perfected  according  to  the  requisitions  of  the  Mortmain  Act,  nor  disclosing  any 
charitable  trust.  The  relessees,  by  a  subsequent  deed,  conyeyed  the  lands  upon  trust  to  be  reconveyed 
to  them  and  others ;  and  by  a  fourth  deed,  all  the  lands  were  assured  to  the  use  of  the  first  relessees 
and  others,  upon  trusts  for  maintaining  a  place  of  worship  and  schools  in  connexion  with  the  Esta- 
blished Churdi  of  Scotland,  for  the  purposes  of  which  they  were  held  and  used  br  the  trustees.  The 
last  of  these  deeds  only  was  perfected  according  to  the  provisions  of  the  Mortmam  Act  On  an  in- 
formation and  bill,  the  latter  of  which  was  filed  by  some  of  the  trustees,  and  some  of  the  cestui  que 
trustent  under  the  fourth  deed,  to  enforce  the  performance  of  the  trusts : — Hdd,  1st,  that,  whether 
the  three  former  deeds  were  or  were  not  void,  some  of  the  parties  to  the  fourth  deed,  being  at  the 
time  of  its  execution  in  the  possession  of  the  lands  dedicated  by  that  deed  to  charitable  trusts,  and 
the  possession  having  subsequently  been  held  according  to  that  deed,  none  of  the  parties  could  be 
heard  to  diipute  its  validity : — Hdd,  2nd,  that  thii  was  irrespective  of  any  infirmity  of  the  grantor's 
title,  and  that  the  liability  of  the  lands  to  be  recovered  by  a  title  paramount  was  no  objection  to  a 
Boit  seeking  to  enforce  the  trusts  of  the  fourth  deed. 

In  1882,  by  a  trust  deed,  a  presbyterian  church  and  school  in  England  were  settied  upon  trustees, 
upon  trust,  "  for  tiie  worship  and  service  of  God,  according  to  the  rites  and  usages  of  the  Established 
CHiurch  of  Scotland,"  the  services  ''  to  be  conducted  by  a  minister  belonging  to  and  in'fiill  conmmnion 
with  the  same  church."  A  minister  eligible  in  thne  respects,  having  been  a  minister  licensed  by  the 
Presbytery  of  Edinburgh,  was  appointed  to  be  and  continued  minister.  In  1843,  the  Free  Church 
seceded  finom  the  Established  Church  of  Scotland,  upon  certain  differences  in  matters  of  discipline, 
but  not  of  doctrine.  The  appointed  minister  adhered  to  the  Free  Church.  He  was  cited  before  tiie 
Presbytery  of  Edinburgh,  but  declined  to  attend,  and  was  by  that  body  declared  to  be  no  longer  a 
licentiate  or  minister  of  the  Church  of  Scotland.  ShorUy  afterwards,  the  Qeneral  Assembly  of  the 
Church  of  Scotland  in  due  form  declared,  that  all  the  adherents  of  the  Free  Church  ceased  to  be 
monbers  of  the  Church  of  Scotland: — Hdd,  that,  according  to  the  provisions  of  the  trust  deed,  the 
minister  was  no  longer  competent  to  fill  the  office,  and  a  decree  was  made  for  lus  removal,  and  direc- 
tions were  given  for  the  future  administration  of  the  charity. 

Doubts  being  in  1844  entertained,  whether  any  one  of  the  four  deeds  of  1832  were  valid,  some 
of  the  trustees  claimed  the  land,  under  a  title  paramount,  treating  those  deeds  as  invalid,  and 
brought  a  friendly  action  of  ejectment  against  the  minister  in  possession,  in  which  the  question  was 
fiiirly  argued,  and  recovered  judgment  in  such  action,  and  the  same  trustees,  and  the  minister, 
set  up  the  titie  under  the  ejectment  of  1844,  as  an  adverse  title  in  the  suit,  to  enforce  the  trusts 
of  the  deeds  of  1832.  The  Court  ordered  them,  on  this  ground,  to  pay  the  costs  of  the  suit  to 
the  hearing. 
Some  of  the  parties  to  the  suit  were  original  subscribers  to  the  charity  fimd,  but  they  were  parties 
in  other  characters ;  no  subscriber  solely  represented,  or  was  made  party  to  represent,  the  original  snb- 
scriben  as  a  class : — Hdd,  that  the  suit  was  not  defective  for  want  of  parties. 
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William  Marshall  Burt,  Charles  Stewart,  William  Pailain,  J84a 
Robert  MacLean,  Alexander  Waddell  Amos,  Sawyer  Thorn- 
ton, Daniel  Grant,  and  Samuel  Mitchell  and  William 
MacHaffie  out  of  the  jurisdiction,  and  revived  in  1846  by 
information  and  bill  against  the  said  John  Bannerman, 
and  Henry  Bannerman,  and  Thomas  Young,  the  executors  of 
Alexander  Bannerman,  upon  his  death,  and  upon  the  bank- 
ruptcy of  James  Burt  the  elder,  and  James  Burt  the  younger. 
There  was  a  supplemental  suit  against  their  assignees. 

The  obje<:t  of  the  original  information  and  bill,  as  amend- 
ed in  1846,  was,  to  remove  the  defendant,  Mr.  Munro,  who 
officiated  as,  and  claimed  to  be,  the  minister  of  the  pres- 
byterian  church  in  St  Peter's-square,  Manchester,  on  the 
ground  that  he  had  ceased  to  be  a  minister  in  full  connexion 
and  communion  with  the  Kirk  of  Scotland,  whereas,  ac- 
cording to  the  trusts  of  a  deed  of  constitution  of  the  church, 
the  ministers  were  to  be  exclusively  licentiates  or  minis- 
ters of  the  Established  Church  of  Scotland,  and  subject 
to  the  ecclesiastical  jurisdiction  of  that  Church.  The  in- 
formation and  bill  prayed,  among  other  things,  that  certain 
of  the  defendants,  as  trustees,  might  be  restrained  from 
permitting  the  church  to  be  used  for  any  other  purpose 
than  divine  worship  and  service  in  connexion  with,  and 
according  to  the  rules  of,  the  Established  Church  of  Scot- 
land; and  that  others  of  the  defendants  might  be  restrained 
from  conveying  any  estate  or  interest  in  the  church  other- 
wise than  for  the  purpose  of  giving  effect  to  the  trusts 
declared  concerning  the  same  in  a  deed  dated  the  4th  of 
April,  1832.  It  also  prayed  that  a  bond  given  for  securing 
his  yearly  stipend  of  200{.  might  be  cancelled. 

The  several  deeds  which  became  the  subject  of  discus- 
sion in  this  suit,  and  the  various  transactions  which  led  to 
this  litigation,  are  fully  stated  in  the  judgment  of  the 
Vtce-Chanc^Uor^  The  following  is  a  short  outline  of  the 
fiicts  of  the  case : — 

There  being  no  church  in  Manchester  for  religious  wor- 
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1848.  ship  by  presbyterians  in  connexion  with  the  Established 
Church  of  Scotland  in  Manchester,  a  number  of  persons 
subscribed  certain  contributions  towards  the  erection  of 
a  church,  session-house,  and  other  offices,  which  were  ex* 
pressly  collected  for  those  purposes;  and  a  spot  of  ground, 
now  the  site  of  the  Scotch  church  in  St  Peter's-square, 
Manchester,  was  purchased  for  the  purpose,  as  to  the 
laiger  portion  thereof,  from  Mr.  John  Brown  and  his  wife; 
and  as  to  a  smaller  portion  of  the  site,  from  Mr.  Robert 
Barbour.  These  purchases  were  completed  by  three  inden- 
tures. By  the  one,  dated  the  24th  of  June,  1831,  Mr.  Brown 
and  Mrs.  Brown,  as  the  vendors,  in  consideration  of  18282L 
and  15&,  conveyed  the  larger  portion  of  the  site  to  the 
defendants,  Daniel  Grant,  James  Burt  the  elder,  Alexan- 
der Bannerman,  deceased,  and  Robert  Barbour,  the  plain- 
tiff James  Kennedy,  and  the  defendant  John  Bannerman, 
in  fee:  and  by  the  others,  dated  the  9th  and  IQth  of 
March,  1832,  Mr.  and  Mrs.  Robert  Barbour,  and  a  trustee, 
in  consideration  of  133Z.  and  5&,  conveyed  the  smaller  por- 
tion of  the  site  to  the  same  trustees,  except  Mr.  A.  Barbour, 
in  fee. 

None  of  these  deeds  disclosed  any  charitable  object,  nor 
was  any  of  them  inrolled  in  pursuance  of  the  Mortmain 
Act. 

By  indentures  of  lease  and  release,  dated  the  2nd  and 
3rd  of  April,  1832,  made  between  Daniel  Grant,  James 
Burt  the  elder,  Alexander  Bannerman,  Robert  Barbour, 
James  Kennedy,  and  John  Bannerman,  of  the  first  part; 
the  said  Daniel  Grant,  James  Burt,  Alexander  Banner- 
man,  James  Kennedy,  and  John  Bannerman,  of  the  second 
part ;  and  William  Cririe,  of  the  third  part ;  for  a  nominal 
consideration,  paid  by  William  Cririe,  the  parties  of  the 
first  part  (as  to  the  first  piece  of  land),  and  the  parties  of 
the  second  part  (as  to  the  second  piece  of  land),  conveyed 
both  pieces  of  land,  and  all  the  buildings  which  had  been 
erected  thereon,  uiite  and  to  the  use  of  William  Cririe, 
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Ids  heirs  and  assigns,  for  ever,  upon  trust,  that  the  1848. 
said  William  Cririe  might  convey  and  assign  the  same 
unto  the  said  Daniel  Grant,  John  Allan  (since  deceased), 
the  said  Alexander  Bannerman,  Robert  Barbour,  and  John 
Bannerman  the  defendant,  James  McLaren  the  younger, 
the  said  George  Freeland  Barbour,  William  MacHaffie  (a 
defendant),  Robert  Hadderwick  (since  dead),  John  Shep- 
herd, and  the  defendants  Samuel  Mitchell  and  Duncan 
Wright,  their  heirs  and  assigns,  for  ever,  upon  such  trusts 
and  for  such  purposes  as  were  expressed  concerning  the 
same  in  an  indenture  of  bargain  and  sale  then  already 
prepared,  and  which  was  intended  to  bear  date  the  day 
next  after  the  day  of  the  date  thereof,  and  to  be  made  be- 
tween the  said  William  Cririe  of  the  one  part,  &c.  (the 
same  parties  who  are  described  in  the  next  deed  of  the 
other  part). 

Thisdeed  was  not  inrolled  under  the  statute  of  Mortmain. 

By  an  indenture,  dated  the  4th  of  April,  1832,  and  made 
between  William  Cririe  of  the  one  part,  and  Daniel  Grant, 
John  Allen,  Alexander  Bannerman,  Robert  Barbour,  John 
Bannerman,  James  McLaren  the  younger,  George  Freeland 
Barbour,  William  MacHaffie,  Robert  Hadderwick,  John 
Shepperd,  Samuel  Mitchell,  and  Duncan  Wright  of  the  other 
part:  It  was  witnessed,  that,  for  the  purpose  of  erecting, 
preserving,  and  maintaining  in  all  time  coming,  suitable 
and  convenient  buildings  in  Manchester  for  the  worship 
and  service  of  Almighty  God,  "  in  connexion  with  and  ac- 
cording to  the  forms  and  usages  of  the  Established  Church 
of  Scotland,^'  and  in  pursuance  and  performance  of  the 
trust  and  confidence  reposed  in  the  said  William  Cririe, 
by  a  certain  indenture  of  release,  bearing  date  the  3rd  of 
April  instant,  and  expressed  to  be  made,  &c.,  and  for  a 
nominal  consideration,  granted,  bargained,  and  sold  unto 
the  said  Daniel  Grant,  &c.  (the  parties  of  the  second  part), 
the  land  in  question,  to  hold  the  same  unto  and  to  the 
use  of  the  said  Daniel  Grant,  &c.  (the  parties  of  the  second 
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1848.  part),  their  heirs  and  assigns  for  ever;  it  was  then  declared 
Att.-Gen.  that  the  bargain  and  sale  was  made  upon  trust,  out  of  cer- 
tain voluntary  subscriptions,  to  be  raised  as  thereinafter 
mentioned,  to  build  a  church  or  place  of  worship,  with  a 
session-house,  and  other  requisite  buildings,  "for  the  wor- 
ship and  service  of  God,  according  to  the  rites  and  usages 
of  the  Established  Church  of  Scotland,"  and,  after  its  erec- 
tion, to  use  or  permit  the  same  to  be  used  "for  the  pur- 
poses of  divine  worship  and  service  in  connexion  with, 
and  according  to  the  rites,  forms,  and  usages  of,  the  Esta- 
blished Church  of  Scotland,  and  in  no  other  religious  con- 
nexion, and  according  to  no  other  rites,  forms,  or  usages, 
and  for  the  preaching  and  expounding  of  God's  most  Holy 
Word,  according  to  the  doctrines  and  tenets  of  the  same 
Church  of  Scotland,  as  set  forth  or  contained  in  the  Con- 
fession of  Faith  agreed  on  by  the  Assembly  of  Divines  at 
Westminster,  with  the  assistance  of  commissioners  from  the 
Church  of  Scotland,  which  confession  had  been  approved  of 
by  the  General  Assembly  of  the  said  Church  of  Scotland  in 
the  year  1647,  and  ratified  by  the  fifth  act  of  the  second 
session  of  the  first  Parliament  of  Scotland,  holden  in  the 
reign  of  King  William  and  Queen  Mary,  in  the  year  1690; 
the  said  divine  worship  and  service  to  be  conducted  by  a 
minister  or  ministers  belonging  to  and  in  full  communion 
with  the  Established  Church  of  Scotland,  "to  be  elected," 
&C.;  the  deed  then  declared,  that  an  elected  person,  being 
.  "a  licentiate  or  minister  of  the  Established  Church  of 
Scotland,  should  be  the  first  minister  of  that  ChurcL"  The 
deed  proceeded  to  provide  for  the  election  of  the  minister, 
and  to  declare,  that  if  a  licentiate  or  probationer  of  the 
said  Church  of  Scotland  should,  at  any  of  the  said  elections, 
be  chosen  as  and  for  the  minister  of  the  said  Church,  he 
should  procure  himself  to  be  regularly  ordained  or  set  apart 
to  the  office  of  the  holy  ministry  by  the  Presbytery  of 
Edinburgh,  before  entering  on  the  discharge  of  his  clerical 
function,  as  the  minister  of  the  said  Church;  and  if  an  or* 
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dained  minister  should  be  chosen,  then  he  should  be  admit-  ^  1848. 
ted,  by  and  with  the  consent  of  his  Presbytery.  It  was  then 
provided,  that  all  disputes,  &c.,  as  to  the  conduct,  &c.,  of 
the  minister,  should  be  referred  by  both  parties  to  the 
arbitration  of  the  moderator  of  the  Presbytery  of  Edin- 
buigh,  the  senior  professor  of  divinity  in  the  University 
of  Edinburgh,  the  procurator  of  the  Church  of  Scotland, 
and  the  principal  clerk  of  the  General  Assembly  of  the  said 
Church,  whose  decision,  or  the  decision  of  such  of  them  as 
would  consent  to  arbitrate,  was  to  be  final,  and  whether 
or  not  the  party  complained  of  should  concur  in  the  appli- 
cation; and  the  reference  was  to  be  made  a  rule  of  Court: 
and  it  was  provided,  that  "in  the  event  of  the  incumbent 
minister  of  the  said  church  incurring  such  sentence,  de- 
cision, or  enactment  of  or  by  any  Ecclesiastical  Court  in 
Scotland  having  authority  or  jurisdiction  in  that  behalf, 
as  in  the  case  of  his  being  resident  in  Scotland  would  be 
equivalent  to  deposition  or  deprivation,  such  minister 
should  cease  to  be  incumbent  of  the  said  church,  and  should 
thenceforward  be  deprived  of  all  power,  right,  or  title  to 
officiate  therein,  or  to  receive  any  benefit  or  emolument 
as  the  minister  thereof.  The  indenture,  after  various 
other  clauses,  directed  that  each  minister  should  sign  a 
copy  of  the  deed,  and  signify  his  assent  thereto,  "and  par- 
ticularly his  consent  and  submission  to  the  reference  here- 
inbefore provided  and  agreed  to  be  made  in  the  event  of 
a  misunderstanding  or  cause  of  offence  occurring  between 
the  minister  and  the  congregation  as  aforesaid:"'  the  deed 
then  concluded  thus,  "Provided  nevertheless,  and  it  is  here- 
by expressly  stipulated,  that  it  shall  not  be  anywise  or  at 
any  time  competent  for  the  said  managers,  or  any  of  them, 
or  any  future  trustees,  managers,  or  any  of  them,  either 
with  or  without  the  concurrence  of  the  communicants,  or 
any  number  of  them,  to  alter,  disannul,  vary,  or  make 
void  any  of  the  provisions,  stipulations,  agreements  or  de- 
clarations hereinbefore  contained,  whereby  the  aforesaid 
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1048.^  biiildings  and  premises  are  connected  with,  and  solely  ap- 
propriated to  the  use  of,  a  congregation  belonging  to  the 
aforesaid  Established  Church  of  Scotland,  or  whereby  the 
worship  therein  is  appointed  to  be  observed  and  performed 
according  to  the  rites  and  usages,  and  conformable  to  the 
doctrines  and  tenets,  of  the  said  Church  of  Scotland,  and 
by  a  minister  belonging  to  and  in  full  communion  with 
the  aforesaid  Church  of  Scotland;  such  last-mentioned  sti- 
pulations and  declarations  being  hereby  declared  to  be  for 
ever  unalterable,  according  to  the  true  meaning  and  intent 
of  these  presents." 

This  last  indenture  of  the  4th  of  April,  1832,  was  attested 
by  two  witnesses,  and  was  duly  inroUed  in  Chancery  within 
six  months  after  its  execution,  and  all  the  provisions  of  the 
Mortmain  Act  were  complied  with. 

The  building  having  been  completed,  the  church  was 
opened  within  a  year  after  the  date  of  the  above  deeds  of 
April,  1832. 

The  Rev.  Alexander  Munro,  a  principal  defendant  in 
the  present  proceedings,  was  a  minister  of  the  Established 
Church  of  Scotland,  duly  ordained  by  the  Presbytery  of 
EdinburgL 

In  the  year  1832  he  was  duly  chosen  by  the  congregation 
to  be  the  minister  of  the  church  in  St  Peter's-square,  in 
Manchester,  and,  in  the  month  of  August,  1832,  he  was 
duly  ordained  to  the  spiritual  charge  of  that  church  by 
the  Presbytery  of  Edinburgh,  according  to  the  usual  form 
of  procedure.  On  this  occasion  Mr.  Munro  subscribed  the 
formula  of  adherence  to  the  doctrine  "contained  in  the  Con- 
fession of  Faith  approved  by  the  General  Assembly  of  the 
National  Church,  and  ratified  by  law  in  the  year  1690,  and 
frequently  confirmed  by  divers  Acts  of  Parliament  since  that 
time,  and  to  the  form  of  worship  and  presbyterian  govern- 
ment and  discipline  now  so  happily  established  therein.'' 

Mr.  Munro  continued  to  be  minister  of  the  churcL 

The  kirk  session  of  Mr.  Mimro  s  church  and  the  kirk 
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sessions  of  the  several  other  Scotch  presbyterian  churches  ^  1848. 
in  Lancashire,  constituted  themselyes  a  presbytery  called 
"  The  Lancashire  Scottish  Church/'  Certain  presbyterieSy 
including  the  presbytery  of  the  Lancashire  Scottish  Church, 
formed  themselves  into  a  synod,  which  was  formed  with 
the  full  assent  of  the  General  Assembly  of  the  Church  of 
Scotland.  The  synod  afterwards  took  the  name  of  "  The 
Synod  of  the  Presbyterian  Church  in  England  in  con- 
nexion with  the  Church  of  Scotland.'^ 

This  synod  acted  for  some  years  as  an  English  synod, 
having  full  jurisdiction  as  such  in  England,  and  was  re- 
cognised by  the  Greneral  Assembly  of  the  Church  of  Scot- 
land as  an  allied  or  sister  Church. 

For  some  years  previously  to  1843,  dissensions  existed 
amongst  the  members  of  the  Church  of  Scotland,  upon 
questions  relating  to  intrusion,  and  the  right  to  lay  patron- 
age in  the  Church.  The  questions  at  issue  were  decided 
in  the  Auchterarder  case,  after  much  controversy  in  the 
Scotch  courts  of  law,  and  subsequently  in  the  House  of 
Lords  (a). 

« 

Li  consequence  of  this  decision,  a  great  body  of  the 
cleigy  and  laity  of  the  Established  Church  of  Scotland 
seceded  from  its  communion  in  1843,  and  formed  a  sepa- 
rate religious  body  in  Scotland,  called  "The  Free  Church,'' 
being  a  presbyterian  establishment  holding  the  same  dog- 
matic doctrines,  and  adopting  the  same  form  of  church 
government,  by  synod,  presbyteries,  and  kirk  sessions,  as 
the  Established  Church. 

Mr.  Munro  and  the  large  majority  of  the  members  of 
his  church  actively  supported  the  Free  ChurcL 

On  the  1st  of  October,  1843,  Mr.  Munro  made  a  declara- 
tion from  his  pulpit,  expressing  his  approbation  of  the  Free 
Church,  his  sympathy  with  it,  and  his  desire  to  hold  com- 
munication and  to  suffer  with  that  body. 

(a)  Feryuion  y.  KinwnUl,  9  G.  &  F.  261. 

VOL.  n.  K  D.  a.  & 
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1^848.  ^  Shortly  afterwards,  Mr.  Munro  was  cited  to  appear  before 
the  Presbytery  of  Edinbui^h,  and,  not  having  appeared 
in  obedience  to  the  citation,  that  body  declared  Mr.  Munro 
to  be  no  longer,  a  minister  or  licentiate  of  the  Church  of 
Scotland 

In  March,  1844,  a  meeting  was  held  at  Manchester,  at 
which  Mr.  Munro  took  part,  when  ''an  overture  to  the  synod 
by  the  presbyterian  Church  of  Lancashire''  was  read,  con- 
taining several  passages  expressive  of  sympathy  with  the 
Free  Church,  and  in  reprobation  of  the  Established  Church. 

In  1845,  the  General  Assembly  of  the  Church  of  Scot- 
land revoked  its  recognition  of  the  synod  of  the  Presby- 
terian Church  in  England  as  being  in  communion  with  it 

Doubts  having  arisen  whether  the  title  to  the  site  of  the 
church  and  buildings  in  St.  Peter's-square  was  not  defec- 
tive on  account  of  the  non-compliance  with  the  Mortmain 
Act,  some  of  the  defendants  applied  to  Mr.  and  Mrs.  Brown, 
and  induced  them  to  concur  in  a  new  assurance  of  that 
part  of  the  site  which  they  had  conveyed  by  the  deed  of  the 
24th  of  June,  1831 ;  and  accordingly,  by  an  indenture  dated 
the  16th  of  February,  1844,  and  made  between  Mr.  and  Mrs. 
Brown  of  the  £rst  part,  Messrs.  Robert  Barbour,  James  Burt 
the  elder,  Alexander  Bannerman,  Daniel  Grant,  John  Ban- 
nerman,  and  James  Kennedy,  of  the  second  part;  and  Wil- 
liam Marshall  Burt  and  Charles  Stewart,  of  the  third  part, 
the  lands  were  settled  to  the  use  of  Messra  Burt  and  Stewart 
in  fee,  for  such  purposes  as  they,  or  the  survivor  of  them, 
might  thereafter  think  proper  to  declare. 

This  deed  was  duly  executed  according  to  the  provisions 
of  the  Mortmain  Act;  but  Mr.  Brown,  one  of  the  convey- 
ing parties,  died  within  twelve  months  after  its  execution. 

Shortly  after  the  execution  of  this  deed,  an  action  of  eject- 
ment on  the  demise  of  Messra  Robert  Barbour,  James  Burt 
the  elder,  Daniel  Grant,  James  Burt  the  younger,  Alexander 
Bannerman,  James  Kennedy,  and  John  Bannerman,  as  to  the 
larger  part  of  the  premises;  and  upon  the  demise  of  Messrs. 
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James  Burt  the  elder,  Daniel  Grant,  Alexander  Bannerman,        1846. 
James  Kennedy,  and  John  Bannerman,  as  to  the  remainder 
of  the  premises,  against  Mr.  Munro,  as  the  tenant  in  posses- 
sion of  the  church,  buildings,  and  premisea 

This  was  ayowedly  a  friendly  action,  in  which,  by 
consent,  a  case  was  stated  for  the  opinion  of  the  Court 
of  Exchequer,  the  points  being,  whether  the  indentures  of 
the  2nd,  the  3rd,  and  the  4th  of  April,  1832,  were  void 
by  reason  of  non-<;ompliance  with  the  provisions  of  the 
Mortmain  Act  The  case  was  argued  at  considerable 
length,  and  the  Court  decided  that  the  deeds  of  the  2nd 
and  3rd  of  April,  1833,  were  Toid  by  reason  of  non-com* 
pliance  with  the  provisions  of  the  Mortmain  Act,  and  judg- 
ment was  given  for  the  lessors  of  the  plaintiff  (a). 

In  these  proceedings  the  names  of  Mr.  Daniel  Ghrant  and 
Mr.  James  Kennedy  were  used  without  their  authority. 

/The  present  information  and  bill  having  been  filed  in 
February,  1845,  and  amended  in  January,  1846,  contained 
a  prayer  for  relief,  which  is  stated  in  fuU  p.  156,  post 

Mr.  Daniel  Grant,  by  his  answer,  admitted  the  case 
made  by  the  information  and  bill,  and  concurred  with  its 
prayer. 

All  the  defendants  except  Mr.  Daniel  Grant,  by  their 
answers,  denied  the  validity  of  the  constitution  deed  of 
the  4th  of  April,  1892,  and  asserted  its  trusts  to  be  in- 
operative, and  if  operative,  then  that  there  had  been  no 
breach  of  them.  They  also  objected  that  the  persons  who 
originally  subscribed  the  money  with  which  the  site  of  the 
church  had  been  bought,  and  buildings  had  been  erected, 
ought  to  have  been  defendants,  or  have  been  properly  re- 
presented by  some  defendant 

The  evidence  in  the  cause  extended  to  great  length. 

(a)  See  Doe  d.  Barbour  and  others  v.  MunrOy  12  M.  &  W.  845. 

k2 
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W48.  ^  The  principal  witnesses  were  ministers  of  the  Church  of 
Scotland,  and  advocates  in  the  Scotch  courts.  The  de- 
positions were  verj  contradictory  as  to  the  status  of  Mr. 
Munro  and  the  powers  of  the  Synod  and  Presbyteries  of 
Scotland  to  deprive  a  minister  of  the  Established  Church 
of  Scotland,  resident  and  exercising  his  functions  in  Eng- 
land, of  his  status. 

A  motion  was  made  in  the  cause  upon  the  original  in- 
formation and  bill,  in  April,  1845,  on  behalf  of  the  inform- 
ant and  plaintiffs,  to  restrain  the  defendants  from  using, 
or  permitting  to  be  used,  the  church  and  other  buildings,  for 
any  other  purposes  than  for  divine  worship  and  service,  ac- 
cording to  the  forms  and  usages  of  the  Established  Church 
of  Scotland,  and  to  restrain  some  of  the  defendants  from 
parting  with  any  interests  they  had  acquired  in  the  lands, 
and  to  restrain  certain  other  specified  acts;  and  after  a 
lengthened  discussion,  which  involved  the  chief  questions 
in  the  cause,  the  Vice-chancellor  granted  the  injunction^ 
which  continued  in  force  to  the  hearing. 

FiA,  lOih,         The  cause  now  came  on. 

Mr.  Russell  and  Mr.  LitUe,  for  the  information  and  bill, 
addressed  the  Court  at  great  length,  occupying  the  whole 
of  this  day;  but  as  their  arguments  are  fully  discussed  in 
the  judgment,  it  is  not  considered  necessary  to  report  them. 

Mr.  W,  Mikie  was  for  Mr.  Grant,  a  defendant  in  the 
same  interest  with  the  plaintiffs. 

FA.  \%th^         Mr.  RoU^  Mr.  Cowling,  and  Mr.  Sehvyn,  for  the  defendant 
17M,  &  I8th.  jjm^fQ^  an^  ^h^  trustees  Barbour  and  others,  addressed  the 

Court  during  these  days,  urging  the  following,  amongst 
other  topics  of  defence  and  objection  to  the  information 
and  bill 
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They  reviewed  the  history  of  the  Church  of  Scotland,  ^848. 
and  her  doctrines  and  discipline,  from  the  year  1712  to 
the  present  time,  and  contended  that  the  principles  of  that 
Church  were  now  properly  represented  by  the  Free  Church ; 
and  that  the  principles  adopted  and  maintained  in  and  sub- 
sequently to  1843,  by  the  Established  Church  of  Scotland, 
were  at  variance,  in  the  points  in  which  they  differed  from 
the  Free  Church,  with  the  principles  of  the  Established 
Church  itself  prior  to  that  date;  and  that  Mr.  Munro  and 
his  Church,  and  the  Presbytery  of  the  Scotch  Kirk  in 
Lancashire,  and  the  English  Synod  of  the  Scotch  Church, 
were,  at  their  formation,  in  conformity  with  the  principles 
of  the  Established  Scotch  Kirk,  up  to  and  in  the  year  1836, 
when,  with  the  entire  sanction  of  that  body,  they  formed 
an  essentially  distinct  synod  in  England;  and  that  from 
that  period  the  Synod  of  the  Established  Church  of  Scot- 
land, and  its  subordinate  presbyteries  and  kirk  sessions  in 
England,  formed  a  sister  Church  to,  and  an  allied  Church 
with,  the  Scotch  Eirk,  co-equal  in  ecclesiastical  rank,  and 
independent  as  to  church  government,  as  being  distinct 
branches  of  the  same  one  Church  of  Christ,  as  expounded 
in  the  standard  of  faith  adopted  in  common;  and  that 
Mr.  Munro's  ecclesiastical  obedience  was  irrevocably  trans- 
ferred from  the  synod  and  presbyteries  in  Scotland  to  the 
Lancashire  presbytery  and  the  synod  in  England;  and 
that  the  General  Assembly  of  the  Established  Church  of 
Scotland  had  no  power  or  authority  to  destroy  that  juris- 
diction, as  they  assumed  to  do  by  the  resolution  of  May, 
1845;  that  the  synod  of  the  Scotch  Church  in  England, 
and  the  Lancashire  presbytery,  and  Mr.  Munro  continued 
in  connexion  with  the  Church  of  Scotland,  so  far  as  it 
was  practicable,  that  is,  that  there  was  and  is  a  sympathy 
between  the  two  Churches,  in  doctrine,  in  worship,  and  in 
discipline. 

Among  other  arguments  they  used  the  following : — 
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1848.  The  points  of  difference  between  the  Established  Church 

of  Scotland  and  the  Free  Church  cannot  arise  out  of  Scot* 
land,  because  they  arose  and  continue  there  by  reason  of 
its  connexion  with  the  State.  Any  opinion  which  Mr, 
Munro  entertains  with  respect  to  the  question  of  lay 
patronage,  he  entertains  in  common  with  the  synod  and 
presbytery  to  which  his  allegiance  has  been  transferred, 
and  any  opinions  on  that  subject  must  be  merely  abstract, 
having  no  practical  influence  in  England. 

Assimiing  the  validity  of  all  the  deeds  relied  on  by  the 
information,  the  state  of  circumstances  arising  from  the  act 
of  the  Established  Church  of  Scotland  herself,  and  from  her 
transfer  of  any  jurisdiction  which  she  might  have  had  over 
Mr.  Munro  to  the  synod  of  the  Scotch  Church  in  England, 
entirely  precludes  the  continuance  of  that  precise  connexion 
between  Mr.  Muiuro  or  any  minister  of  the  church  in  St 
Peter's-square  and  the  Church  of  Scotland,  which  the  trusts 
contemplated,  and  has  effectually  substituted  another  con- 
nexion, namely,  that  with  the  synod  of  the  Scotch  Church 
in  England,  in  contravention  of  which  this  Court  ought 
not  to  interfere. 

The  acts  of  the  Synod  of  the  (jeneral  Assembly  of  the 
Church  of  Scotland,  and  of  the  Presbytery  of  Edinbuigh, 
were  not  sufficient  to  deprive  Mr.  Munro  of  his  status  as 
a  licentiate  or  minister,  if  subsequent  to  1836,  by  reason  of 
the  want  of  ecclesiastical  jurisdiction,  and,  if  subsequent  to 
1843)  by  reason  of  that  Church  having  itself  departed  from 
the  principles  which,  it  is  submitted,  have  been  historically 
demonstrated  to  have  been  previously  held  by  that  Church. 
The  case,  to  deprive  Mr.  Munro,  must  be  made  out  against 
him  beyond  question.  Assuming  the  fact  of  his  having 
expressed  the  fullest  sympathy  with  the  Free  Church,  there 
is  evidence  shewing  that  such  opinions  as  are  attributed  to 
him  are  not  inconsistent,  he  being  a  resident  in  England, 
with  full  communion  with  the  Church  of  Scotland. 
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The  suit  is  defective  for  want  of  proper  parties.  The  ^  1848. 
tme  donors  of  land  to  a  charity  are  those  who  contribute 
the  money  with  which  it  is  bought,  and  not  the  vendors. 
NoWy  although  it  may  appear  that  some  of  the  parties 
upon  this  record  were  original  subscribers  to  the  fund  with 
which  the  site  of  the  church  was  purchased  and  the  build- 
ings erected,  they  are  all  parties  in  another  character; 
and,  therefore,  do  not  represent  the  body:  Richardson  v. 
Larpent  (a). 

The  information  is  also  defective,  by  reason  that  one 
of  the  plaintiffs  (Mr.  William  Kennedy)  has  not,  and 
never  had,  any  substantial  interest. 

[Uia  HoNOK  having  mentioned  the  case  of  Rhodes  v. 
WaHnMrion  (6)  and  the  case  of  Roberts  v.  Roberts  (c),  this 
objection  was  not  pressed.] 

This  suit  cannot  be  sustained,  because  all  the  deeds  of 
1832  were  void,  by  reason  of  non-compliance  with  the 
Mortmain  Act  These  deeds  are  legally  invalid,  and  they 
contain  a  declaration  of  trusts  of  what  was  never  conveyed ; 
and  there  can  be  no  ground  for  this  suit  Your  Honor,  in  At- 
tomey^eneral  v.  Oardner  (cQ,  a  case  very  much  resembling 
the  present,  said,  the  deeds,  if  legally  valid,  were  equitably 
valid,  and,  if  they  were  legally  invalid,  were  equitably  in- 
valid Now,  after  full  argument  before  the  Court  of  Ex- 
chequer, in  Doe  d.  Barbour  v.  Munro  {e),  that  Court  de- 
cided that  the  deeds  in  the  former  case  were  legally  in- 
valid; and,  therefore,  we  submit  that  they  are  equitably 
invalid.  The  deed  of  1844  also  is  legally  invalid  by  rea- 
son of  the  death  of  Mr.  Brown,  the  grantor  in  that  convey- 
ance, within  twelve  months  after  its  execution  by  him: 
Price  V.  Hathaway  {/),  And  it  is  submitted,  that  the  pos- 
session, in  whomsoever  it  has  been,  has  been,  and  is  in 


{a)  2  Y.  A  0.  C.  C.  607.  (d)  Ante,  p.  102. 

(h)  6  Sim.  617.  {e)  12  M.  k  W.  845. 

(e)  Ante,  p.  29.  (/)  ^  Ik^^cl.  304. 
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1848.        fact,  adverse  to  the  claim  of  the  relators.    They  also  cited 
Doe  d.  WeUard  v.  Hawthorn  (a). 

Mr.  Jf.  Archer  Shee^  for  Burt's  assignees. 

The  connexion  and  communion  of  the  Church  at  Birk- 
enhead and  its  minister,  with  the  Established  Church  of 
Scotland,  must  be  taken  according  to  its  subject  matter. 
A  definite  idea  is  annexed  to  these  words  when  we  speak 
of  the  Galilean,  or  the  Spanish,  or  the  Austrian  Church, 
as  being  in  full  connexion  with  the  Church  of  Rome;  but 
the  Church  of  Scotland  is  an  establishment  having  local 
limits  co-extensive  with  Scotland,  and,  therefore,  ex  vi 
termini,  having  no  jurisdiction  in  England.  Heresy  re- 
lates to  verum  vel  falsum  in  doctrine;  but  that  has  not 
been  imputed  in  this  case  to  the  defendants.  The  charge 
against  Mr.  Munro  is  of  schism,  or  disobedience  as  to 
points  of  discipline,  for  which  a  local  church  can  have 
jurisdiction  only  within  its  own  limits;  Mr.  Munro  could 
not,  therefore,  by  the  offence  with  which  he  is  charged, 
have  forfeited  his  office. 

Mr.  Russell,  in  reply. 

Cur.  adv.  vult 
March  Ibth.    The  Vick-Chancellor  : — 

The  main  objects  of  contention  in  this  cause  are  the 
questions  of  the  validity  or  invalidity  of  a  deed  of  trust 
dated  the  4th  of  April,  1832,  which  I  shall  have  occasion 
often  to  mention,  and,  if  it  is  to  be  treated  as  valid,  of  the 
propriety  or  impropriety  of  the  manner  in  which  its  trusts 
are  administered.  Its  nature  and  chief  provisions^  so  far 
as  they  can  be  required  now  to  be  stated,  are  these: 

It  is  an  indenture  between  William  Cririe  of  the  first 
part;  and  Daniel  Grant,  John  Allan,  Alexander  Banner- 
man,  Robert  Barbour,  John  Bannerman,  James  M'Laren 

(a)  2  B.  ds  Aid.  97. 
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the  younger,  Greorge  Freeland  Barbour,  William  MacHaffie,  ^  1848. 
Robert  Hadderwick,  John  Shepherd,  Samuel  Mitchell,  and 
Dimcan  Wright,  of  the  second  part  It  witnesses,  that, 
for  the  purpose  of  erecting,  preserring,  and  maintaining 
in  all  time  coming,  suitable  and  convenient  buildings  in 
Manchester,  for  the  worship  and  service  of  Almighty  God, 
in  connexion  with  and  according  to  the  forms  and  usages 
of  the  Established  Church  of  Scotland,  and  in  pursuance 
and  performance  of  the  trust  and  confidence  reposed  in 
the  said  William  Cririe  by  a  certain  indenture  of  release, 
bearing  date  the  3rd  day  of  April  then  instant,  and  ex- 
pressed to  be  made  between  the  said  Daniel  Gfrant,  James 
Burt,  Alexander  Bannerman,  Robert  Barbour,  James  Ken- 
nedy, and  John  Bannerman,  of  the  first  part;  the  said 
Daniel  G-rant,  of  the  second  part;  and  William  Cririe,  of 
the  third  part;  and  in  consideration  of  10^.,  by  the  said 
Daniel  Grant  paid  to  the  said  William  Cririe,  the  said 
William  Cririe,  according  to  his  estate  and  interest,  granted, 
bargained,  and  sold  two  plots  of  land  to  the  parties  of  the 
second  part,  their  heirs  and  assigns  for  ever.  And  it  was 
thereby  declared,  stipulated,  and  agreed,  that  the  plots  of 
land,  buildings,  hereditaments,  and  all  and  singular  other 
the  premises  so  as  aforesaid  bargained,  and  sold,  or  other- 
wise assured, 'should  be  held  upon  the  trusts,  and  to  and  for 
the  ends,  intents,  and  purposes,  and  subject  to  the  provi- 
soes, agreements,  and  declarations  thereinafter  expressed 
and  declared,  (namely),  upon  trust,  that  they  the  said  par- 
ties hereto  of  the  second  part,  and  the  survivors  and  sur- 
vivor of  them,  and  the  heirs  of  such  survivor,  and  other  the 
trustees  for  the  time  being  of  the  said  trust  estate  and 
premises,  should  forthwith,  by  and  out  of  the  monies  then 
abready  raised  and  to  be  raised  for  that  purpose  by  volun- 
tary contributions,  or  otherwise,  as  hereinafter  mentioned, 
erect,  build,  and  complete,  a  church  or  place  of  worship, 
with  a  session-house,  and  other  requisite  buildings  upon 
•the  said  plots  of  land,  for  the  suitable  and  convenient  ob- 
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1848.  servance  of  the  worship  and  service  of  God,  according  to 
the  rites  and  usages  of  the  Established  Church  of  Scot- 
land, and  for  the  accommodation  of  the  congregation  then 
assembling  for  divine  worship  in  the  building  called  The 
Manchester  Mechanics  Institution,  and  such  other  persons 
as  might  hereafter  unite  themselves  to  the  said  congrega- 
tion; and  from  and  immediately  after  the  erection  and 
the  completion  thereof,  should  stand  seised  of  the  said  land, 
buUdings,  hereditaments,  and  premises,  upon  trust  from 
time  to  time,  and  at  all  times  for  ever  hereafter,  to  use  and 
enjoy,  and  permit  to  be  used,  occupied,  and  enjoyed,  the 
same  church,  buildings,  and  premises,  for  the  purposes  of 
divine  worship  and  service  in  connexion  with,  and  ac- 
cording to  the  rites,  forms,  and  usages  of,  the  Established 
Church  of  Scotland,  and  in  no  other  religious  connexion, 
and  according  to  no  other  rites,  forms,  or  usages  what- 
soever, and  for  the  preaching  and  expounding  of  God's 
most  Holy  Word,  according  to  the  doctrines  and  tenets  of 
the  same  Church  of  Scotland,  as  set  forth  or  contained  in  the 
Confession  of  Faith  agreed  on  by  the  Assembly  of  Divines 
at  Westminster,  with  the  assistance  of  conunissionera  from 
the  Church  of  Scotland,  which  confession  was  approved  of 
by  the  General  Assembly  of  the  said  Church  of  Scotland  in 
the  year  1647,  and  ratified  by  the  fifth  act  of  the  second 
session  of  the  first  Parliament  of  Scotland,  holden  in  the 
reign  of  King  William  and  Queen  Mary,  in  the  year 
1690,  the  said  divine  worship  and  service  to  be  con- 
ducted by  a  minister  or  ministers  belonging  to,  and  in 
full  communion  with,  the  Established  Church  of  Scotland, 
to  be  elected  and  chosen  in  manner  thereinafter  provided, 
and  regularly  and  duly  ordained  or  set  apart,  as  therein- 
after mentioned,  and  by  such  other  minister  or  ministers 
of  the  said  .Church  of  Scotland  as  might  be  occasionally 
appointed  or  invited  to  oflSoiate  as  an  assistant  or  assist^ 
ants  to  the  incumbent  minister  of  the  said  church,  in  case 
of  his  indisposition  or  temporary  absence,  or  in  the  ad- 
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ministration  of  the  holy  sacrament^  or  otherwise,  and  also  ^  1848. 
in  the  erent  of  a  yacancy,  or  incapacity  of  the  incumbent, 
as  hereinafter  proyided;  and  every  such  minister  or  minis- 
ters to  have  firee  and  nninterrupted  use  of  the  said  church 
and  buildings,  for  the  observance  and  performance  therein 
of  religious  worship  according  to  the  usages  of  the  said 
Church  of  Scotland;  and  upon  trust  to  use  and  occupy,  or 
permit  to  be  used  and  occupied,  the  said  session-house  and 
other  buildings  and  rooms  for  the  usual  purposes,  and  the 
sunk  story  or  space  under  the  said  church  as  and  for  a  school- 
room, vaults  for  the  burying  of  the  dead,  or  otherwise,  as 
in  the  judgment  of  the  managers  of  the  affairs  of  the  said 
church  for  the  time  being,  or  the  major  part  of  them,  shall 
appear  best  adapted  for  the  promotion  of  the  honour  and 
glory  of  God,  and  the  prosperity  of  the  congregation.  The 
school,  if  established,  to  be  under  the  absolute  management 
and  control  of  the  kirk  session,  and  the  vaults  for  the  dead, 
if  formed,  to  be  appropriated  or  sold  as  the  managers  for 
the  time  being  might  think  fit;  but  it  was  declared,  that 
the  sunk  story  should  at  all  times  be  used  and  occupied  so 
and  in  such  a  manner  as  not  in  any  manner  whatever  to 
interfere  with,  or  form  any  obstruction  to,  the  performance 
of  divine  service  in  the  said  church  according  to  the  true 
intent  and  meaning  of  the  deed. 

Then  it  provides  for  the  manner  of  electing  the  ministers, 
elders,  and  managers,  and  makes  other  dispositions  of  that 
kind. 

This  deed  was  executed  by  all  the  thirteen  persons  men- 
tioned as  parties  to  it ;  and  (it  is  right  to  presume)  on  the 
day  of  its  date.  The  plots  of  land  expressed  to  be  conveyed 
by  it  had  respectively  been  bought  before  April,  1832 ;  as 
to  one,  from  Mr.  and  Mrs.  Brown,  who,  in  the  year  1831, 
conveyed  to  the  defendants,  Robert  Barbour,  James  Burt 
the  elder,  the  deceased  defendant  Alexander  Bannerman, 
the  defendants  Daniel  Ghrant  and  John  Bannerman,  and  the 
plaintiff  James  Kennedy,  in  fee;  and  as  to  the  other,  from 
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1848.  ^  the  defendant  Robert  Barbour,  who  with  his  trustee  (the 
defendant  George  Freeland  Barbour)  conveyed  it  in  March, 
1832,  to  the  defendant  James  Burt  the  elder,  the  deceased 
defendant  Alexander  Bannerman,  the  defendants  Daniel 
Grant  and  John  Bannerman,  and  the  plaintiff  James  Een* 
nedy,  in  fee. 

The  purchase-money,  on  each  occasion,  was  paid  out  of 
a  fund  (to  which  the  deed  of  the  4th  of  April  refers)  sub- 
scribed  and  contributed  by  a  numerous  body  of  persons, 
for  purposes  in  accordance  and  conformity  with  which  it 
must  be  taken  to  have  been,  to  acquire  both  the  plots  of 
land,  in  order  to  the  appropriation,  and  accordingly  to 
make  an  appropriation,  of  them  to  the  objects  and  in  the 
manner  expressed  in  the  deed  of  the  4th  of  April;  which 
shews,  as  the  truth  was,  that,  with  a  view  to  it,  and  in  or- 
der to  its  execution,  the  conveyance  of  the  preceding  day 
has  been  made. 

By  that  deed,  the  purchasers,  or  the  nominal  purchasers, 
of  1831,  and  March,  1832,  (namely,  Robert  Barbour, 
James  Burt  the  elder,  James  Kennedy,  Daniel  Grant,  and 
Messrs.  Bannerman)  had  conveyed  the  plots  of  land  in  fee 
to  Mr.  Cririe,  a  mere  trustee,  who  discharged  himself  of  his 
trust  by  executing  the  deed  of  the  4th  of  April. 

It  is  to  be  borne  in  mind,  that,  of  the  six  persons  who 
conveyed  to  Mr.  Cririe,  all,  except  Mr.  James  Kennedy, 
and  except  Mr.  James  Burt  the  elder,  were  parties  to  the 
deed  of  the  4th  of  April;  that  Mr.  James  Kennedy  is  a 
plaintiff,  that  Mr.  James  Burt  the  elder  is  a  defendant,  and 
that  all  the  surviving  parties  to  the  deed  of  the  4th  of  April 
are  defendants,  except  Mr.  Cririe,  except  Mr.  Shepherd,  who 
is  a  plaintiff,  and  except  perhaps  Mr.  MacHaffie,  who  is  out 
of  the  jurisdiction.  It  is  an  admitted  fact,  that  neither 
of  the  deeds  dated  previously  to  the  4th  of  April,  was  in- 
rolled;  and  it  is  contended  by  most  of  the  defendants  in 
the  cause,  and  perhaps  correctly,  that  therefore  all  of  them, 
that  is,  all  the  deeds  dated  previously  to  the  4th  of  April, 
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1832^  onglit  to  be  considered  as  void.    This,  however,  is  a        1848. 
point  on  which  I  do  not  think  it  necessary  to  state  my 
opinion.    But  it  is  admitted,  also,  that  there  was  a  perfect 
compliance,  as  to  the  deed  of  the  4th  of  April,  with  the 
formalities  required,  and  conditions  imposed,  by  the  sta- 
tute of  9  Geo.  2,  c.  36.  A  perfect  compliance,  I  mean,  sub- 
ject  only  to  the  question — ^if  the  previous  deeds,  or  any  of 
them,  ought  to  be  considered  as  void— -of  the  effect,  if  any, 
of  that  invalidity. 
And  now  as  to  the  possession  of  the  property: 
It  is,  I  think,  a  correct  and  just  inference  from  the  plead- 
ings and  evidence  in  the  cause,  that  both  the  plots  of  land 
comprised  in  the  deed  of  the  4th  April,  with  the  buildings 
on  that  day  in  progress,  and  afterwards  finished  on  them, 
were,  at  the  time  of  the  execution  of  the  deed,  in  the  actual 
and  complete  possession  of  all,  or  some  one  or  more  of  the 
parties  to  the  deed,  and  are  now  in  the  actual  and  complete 
possession  of  some  one  or  more  of  such  present  parties  to 
this  suit  as  have  not  been  made  parties  to  it  by  way  either 
of  revivor  only,  or  supplement  only.     And  with  regard  to 
the  intermediate  time,  the  interval,  namely,  between  the 
execution  of  the  deed  of  the  4th  of  April  (which  I  have 
said  must,  as  I  conceive,  be  assumed  to  have  taken  place 
on  that  day)  and  the  present  time,  it  is,  I  think,  also  a 
just  and  unavoidable  inference  from  the  pleadings  and 
evidence,  that  the  actual  and  complete  possession  of  the 
property  has  been  tmiformly  and  continually  held  during 
the  whole  of  that  period  under  the  deed  of  the  4th  of  April, 
and  for  its  purposes,  and  that  the  present  nature  and  char- 
acter of  the  possession  are  so.     In  a  word,  I  conceive  that 
the  charity  founded  by  the  deed  is,  and  has  been  ever  since 
the  execution  of  the  deed,  in  exclusive  possession  imder 
the  deed  of  the  property  included  in  it    With  this  propo- 
sition it  is  quite  consistent  to  suppose  that  trusts  cre- 
ated by  the  deed  may,  during  a  time,  have  been,  and  at 
present  may  be,  improperly  administered,  and  that  the 
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1848.  title  of  the  charity  to  the  property  may  have  been,  and 
still  may  be,  defective  by  reason  of  the  existence  of 
rights  paramount  or  adverse  to  the  deed  and  charity ;  there 
may  have  been,  there  may  be,  such  rights,  and  some  of 
them  may  have  been,  and  may  be,  vested  in  the  per- 
son or  persons,  or  one  or  more  of  the  persons,  now  or  for- 
merly in  possession,  as  I  have  said,  under  the  deed.  These 
rights,  or  some  of  them,  may  be  now  by  proper  means, 
whether  legal  or  equitable,  or  both,  enforceable.  But  not 
one  of  them,  as  I  view  the  matter,  is,  or  has  at  any  time 
since  the  execution  of  the  deed  been,  clothed  with  pos- 
session. 

The  charity,  I  repeat,  appears  to  me  to  be  and  uniform- 
ly since  its  foundation  (whether  it  was  well  or  iU  founded) 
to  have  been  solely  in  possession — a  fact  affected  neither 
by  the  incorrectness,  if  any,  of  the  mode  of  administration, 
nor  by  the  infirmity,  if  any,  of  its  title. 

In  the  state  of  circumstances  (at  least  as  appearing  to 
me)  that  I  have  mentioned,  the  buildings  on  the  plots 
of  land  in  question  were  completed  within  less  than  a 
year  after  the  4th  of  April,  1832 ;  and  the  defendant  Mr 
Munro,  having  within  that  period  been  chosen  and  ap- 
pointed the  minister,  under  the  deed  of  the  4th  of  April, 
(which  I  may  call,  as  others  have  called  it,  "  The  Consti- 
tution Deed  "),  and  accepted  the  appointment  accordingly, 
has  ever  since  continued  in  that  situation,  subject  to  the 
question  whether  he  has  in  effect  forfeited  or  incurred  a  for- 
feiture of  it  by  his  alleged  separation  from  the  Established 
Church  of  Scotland.  For  when  some  years  had  passed  af- 
ter the  commencement  of  his  functions,  there  arose  or  re- 
vived, or  became  more  fervent  andextended,  the  well-known 
controversy  on  the  subject  of  church  patronage  in  Scotland, 
which  produced,  in  1843,  the  equally  well-known  seces- 
sion from  the  Established  Church  of  Scotland  of  a  great 
body  of  clergy  and  laity.  The  discussion  did  not  fail  to 
reach  the  presbyterians  in  England,  and  seems  strongly  to 
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have  affected  the  religious  association  now  in  question.  ^  18^« 
The  managers  of  the  charity  were  divided,  as  was  the  con- 
gregation, but  not  in  either  instance  equally.  The  majori- 
ty of  the  former  agreed  with  the  majority  of  the  latter  and 
with  the  minister — a  state  of  things  which  was  likely  to 
end,  and  did  end,  in  the  practical  defeat  of  the  minority  of 
the  managers  and  the  minority  of  the  congregation,  against 
whose  views  and  declared  wishes,  and  in  a  manner  alleged 
by  them  to  be  in  contravention  of  the  constitution  deed, 
this  religious  establishment  thenceforth  was  administered 
and  governed. 

The  majority  of  managers,  however,  though  successful 
so  far,  seem  to  have  doubted  of  the  solidity  or  permanence 
of  their  success,  if  supported  only  by  means  not  much  out 
of  the  ordinary  course  of  the  dealings  of  mankind;  and 
the  leaders,  at  least,  of  this  majority  appear  accordingly  to 
have  determined  upon  a  line  of  proceeding,  which  must,  I 
think,  be  considered  as  very  remarkable  indeed.  Possibly 
it  was  foreboded  or  shadowed  by  the  words  ''possibility  of 
the  congregation  being  broken  up  and  its  various  institu- 
tions laid  prostrate,"  which  Mr.  Munro  and  Mr.  Robert  Bar- 
bour, and  others  with  them,  are  found  using  on  the  4th  of 
November,  1843.  But,  however  this  may  be,  there  is  some- 
thing, I  cannot  but  think,  strikingly  opposed  to  general 
notions  of  correctness  in  the  operations  that  I  have  now  to 
mention,  considered  as  operations  performed  by  persons, 
some  at  least  of  whom  truly  describing  themselves  as  having 
been  in  November,  1843,  office-bearers  in  the  congregation 
in  question,  were  indisputably  intrusted  with  the  care 
and  substantially  with  the  guardianship  of  the  institution 
which  those  operations  were  intended  to  destroy.  I  allude, 
of  course,  to  the  ejectment  and  the  transaction  of  obtain- 
ing the  conveyance  of  February,  1844,  explained  to  a  cer- 
tain extent  at  least  by  the  pleadings  or  the  pleadings  and 
evidence. 

Their  history  is  thus  represented  in  the  first  answer  of 
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1648.  the  defendants  Robert  Barbour,  William  Marshall  Burt, 
and  Charles  Stewart,  who  have  answered  together:  "And 
these  defendants  say,  that  doubts  were  entertained  whether 
the  said  several  before-mentioned  indentures,  and  also  the 
indenture  of  the  4th  of  April,  1832,  in  the  said  informa- 
tion and  bill  mentioned,  were  not  absolutely,  and  to  all 
intents  and  purposes  null  and  void;  and,  in  consequence 
thereof,  this  defendant  Robert  Barbour,  and  the  defend- 
ants Duncan  Wright,  Alexander  Bannerman,  John  Banner- 
man,  and  James  Burt  the  elder,  acting  on  behalf  of  all  the 
members  and  communicants  of  the  said  church,  who  are 
opposed  to  the  view  of  the  said  relators  and  complainants 
in  this  suit,  instructed  their  solicitor  to  obtain  the  opinion 
of  the  most  eminent  conveyancing  counsel  as  to  the  effect 
of  the  said  deeds;  and  the  said  solicitor  accordingly  pre- 
pared a  case  for  that  purpose,  and  obtained  the  opinion  of 
three  counsel  of  eminence  thereon,  and  three  gentlemen 
of  eminence  are  mentioned;  and  the  opinions  of  two  of 
such  counsel,  namely,  of  Messrs.  Sidebottom  and  Brodie, 
were,  that  the  deeds  were  absolutely  void  for  non-compli- 
ance with  the  provisions  of  the  said  Mortmain  Act;  and 
the  opinion  of  Mr.  Harrison  was,  that  the  said  deeds  were 
as  to  some  portion  of  the  property  valid.  And  these  de- 
fendants say,  that  the  better  opinion  appeared  to  be,  that 
the  said  deeds  of  the  2nd  and  3rd  April,  1832,  by  which 
the  property  was  vested  as  aforesaid  in  the  said  William 
Cririe,  were  void;  and  the  parties  on  whose  behalf  the  said 
opinions  were  taken  as  aforesaid,  determined  to  inform 
the  said  John  Brown  and  Mary  Ann  his  wife,  that  they 
had  been  advised  that  the  said  deeds  were  void,  and  that 
the  former  conveyance  from  him  and  his  wife  was  also 
void,  and  to  give  him,  in  fact,  full  information  as  to  the 
state  of  the  property,  and  that  they  could  reclaim  the  pro- 
perty; but,  at  the  same  time,  they  proposed  to  the  said 
John  Brown  and  Mary  Ann  his  wife,  to  convey  the  said 
property  absolutely  to  these  defendants  William  Marshall 
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Burt,  and  Charles  Stewart,  to  be  dealt  with  and  disposed  ^1848.^ 
of  by  them  at  their  absolute  discretion,  free  from  all  trusts 
whatever.  And  an  indenture  was  accordingly  prepared 
to  give  effect  to  the  last-mentioned  proposed  conveyance. 
And  this  defendant  Robert  Barbour  having  been  acquainted 
with  the  said  John  Brown,  went  to  the  residence  of  the 
said  John  Brown,  at  Kidderminster,  with  the  solicitor  who 
had  prepared  the  said  indenture,  for  the  purpose  of  procur- 
ing the  same  to  be  executed  by  the  said  John  Brown  and 
his  wife.  And  these  defendants  say,  that  the  said  John 
Brown  was  a  magistrate  of  the  county  of  Worcester,  and 
was  possessed  of  a  large  landed  property,  and  was  a  person 
of  considerable  intelligence,  and  was  perfectly  able  to  un- 
derstand, and  did  fully  understand,  as  these  defendants 
believe,  the  explanation  that  was  given  to  him,  as  herein- 
after mentioned,  of  the  consequences  resulting  from  the 
defect  in  the  execution  of  the  before-mentioned  deeds, 
and,  in  particular,  of  the  rights  which  it  was  then  sup- 
posed resulted  to  him  therefrom.  And  this  defendant 
Robert  Barbour  says,  and  these  other  defendants  say,  they 
believe  it  to  be  true,  that  when  this  defendant  Robert 
Barbour  and  the  said  solicitor  who  had  prepared  the  said 
proposed  conveyance  saw  the  said  John  Brown,  for  the 
purpose  of  obtaining  his  execution  of  the  said  proposed 
conveyance,  the  case  which  had  been  stated  for  the  opinion 
of  coimsel  as  aforesaid,  and  the  before-mentioned  opinions 
of  Messrs.  Sidebotton  and  Brodie  thereon,  were  produced 
and  shewn  to  the  said  John  Brown,  and  he  himself  read 
the  same;  and  it  was  clearly  and  distinctly  explained  to 
him,  and  was  frdly  understood  by  him,  that  the  former 
conveyance  from  himself  and  the  said  Mary  Ann  Brown 
was  absolutely  void;  and  it  was  also  represented  to  him, 
that  there  was  a  debt  owing  on  the  building  and  premises, 
and  that  the  trusts  did  not  work  well,  and  that  there 
were  two  objects  in  view  in  the  proposed  new  conveyance; 
first,  to  secure  the  debt,  and  the  other,  to  open  and  re- 
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1848.  view  the  trusts;  and  it  was  further  represented  to  him,  as 
the  fact  was  then  supposed  to  be,  that  he  and  his  wife 
were  then  absolute  owners  of  the  property  both  at  law 
and  in  equity,  and  could  reclaim  the  same  for  their  own 
benefit,  or  to  that  effect;  and  the  engrossment  which  had 
been  prepared  as  aforesaid  was  submitted  to  him,  and  he 
perused  the  same,  and  the  purport  and  effect  thereof  was 
also  explained  to  him,  and  his  attention  was  particularly 
called  to  the  words  by  which  the  said  property  was  con- 
veyed to  these  defendants  William  Marshall  Burt  and 
Charles  Stewart,  for  such  purposes,  either  civil  or  religious, 
as  they  might  think  proper  to  declare,  and  free  from  all 
trusts  as  therein  mentioned,  and  he  entirely  approved  of 
the  said  engrossment,  and  of  the  purport^  and  effect,  and 
object  thereof.  And  the  solicitor  who  prepared  the  said 
engrossment,  accompanied  this  defendant  Robert  Barbour 
as  aforesaid,  and  inquired  of  the  said  John  Brown,  whe- 
ther he  had  any  solicitor  who  would  wish  to  see  the  said 
deed;  to  which  the  said  John  Brown  replied,  that  the  soli- 
citors who  attended  to  his  property  and  affairs  at  M^i- 
chester  were  Messss.  Humphreys  &  Co.,  of  Manchester; 
and  it  was  then  suggested  to  him,  that  the  papers  should 
be  laid  before  these  gentlemen;  but  he  replied,  that  it  did 
not  matter,  as  he  had  every  confidence  in  this  defendant 
Bobert  Barbour,  and  intimated  that  if,  as  was  supposed,  the 
property  was  still  vested  in  him  notwithstanding  the  former 
conveyance,  he  was  willing  to  convey  the  property  in  such 
manner  as  was  approved  by  this  defendant  Robert  Barbour, 
or  to  that  effect;  and  the  said  John  Brown  subsequently  exe- 
cuted the  said  conveyance  as  so  prepared  as  aforesaid,  and 
his  wife,  at  his  request,  also  executed  the  same  And  this 
defendant  Robert  Barbour  says,  and  these  other  defendants 
say,  they  believe  it  to  be  true,  that  the  said  conveyance  was 
60  prepared  and  engrossed  at  Manchester,  before  communi- 
cating with  the  said  John  Brown  on  the  subject,  on  account 
of  his  living  at  a  distance  from  Manchester;  and  it  was  then 
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considered,  when  the  same  was  prepared  and  engrossed,  that  ^848. 
his  professional  advisers  resided  at  Kidderminster.  And 
these  defendants  say,  that  the  said  engrossment  so  exe- 
cuted by  the  said  John  Brown  and  his  wife,  at  Kidder- 
minster, as  aforesaid,  bore  date  the  16th  day  of  February, 
1844,  and  the  same  was  made,  or  expressed  to  be  made,  be- 
tween the  several  parties,  and  was  of  or  to  the  purport  or 
effect  of  the  indenture  of  that  date  in  the  said  information 
and  bill  in  that  behalf  mentioned;  and  the  said  indenture, 
so  executed  by  the  said  John  Brown  and  Mary  Ann  his 
wife,  is,  in  fact,  the  same  indenture  as  the  said  indenture 
which,  in  the  said  information  and  bill,  is  mentioned  to 
bear  date  the  said  J  6th  day  of  February,  1844.  And  these 
defendants  say,  they  believe  that  the  said  John  Brown 
died  in  the  month  of  January,  1845,  and  within  twelve 
calendar  months  of  the  date  and  execution  of  the  said  last- 
mentioned  indenture.  And  these  defendants  say,  that  the 
several  parties,  in  whose  behalf  the  said  opinions  of  Messrs. 
Sidebottom,  Harrison,  and  Brodie  were  taken,  as  aforesaid, 
were  desirous  of  having  the  said  opinions  reviewed,  if  pos- 
sible, by  a  competent  legal  tribunal;  and  they  were  advised 
by  their  solicitor  and  believed  that  a  case  might,  without 
any  fraudulent  or  improper  proceeding,  be  stated  for  the 
opinion  of  the  Court  of  Exchequer,  and  the  opinion  of  the 
Court  thereon  obtained  in  an  action  of  ejectment,  to  be 
brought  by  the  parties  of  the  first  part  to  the  hereinbefore- 
mentioned  indentures  of  the  3rd  of  April,  1832,  against 
the  said  Alexander  Munro;  and  the  said  action  was  ac* 
cordingly  brought,  and  an  order  was  made  by  the  Lord 
Chief  Baron  of  the  said  Court  for  a  case  to  be  stated  for 
the  opinion  of  the  Court  in  the  sud  action;  and  a  case 
was  stated  for  the  opinion  of  the  said  Court  accordingly; 
and  it  was  the  wish  and  intent  of  all  parties  that  the  said 
case  should  fairly  state  all  the  circumstances,  and  the  same 
would,  in  fact,  have  been  useless,  if  it  had  not  done  so,  as 
the  only  object  of  such  case  was  to  obtain  the  opinion  of 
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1848.  the  Court;  and  these  defendants  are  advised  and  believe, 
that,  for  the  purpose  of  every  point  raised  or  that  could  be 
raised  before  the  said  Court,  the  said  case  was  stated  with 
perfect  fairness;  and  the  opinion  of  the  said  Court  upon 
the  said  case,  which  was  given  on  the  29th  daj  of  April, 
1844,  was,  that  the  deeds  of  the  2nd  and  3rd  of  April,  1832, 
were  void  under  the  Statute  of  Mortmain  of  the  9  G-eo.2, 
c.  86,  by  reason  of  their  not  having  been  attested  by  two 
witnesses,  pursuant  to  the  statute;  and  that  it  was  unne- 
cessary to  decide  whether  they  were  not  also  void  for  want 
of  inrolment  And  these  defendants  say,  they  are  advised 
and  believe  that  the  several  indentures  hereinbefore  men- 
tioned to  bear  date  the  24th  day  of  June,  1831,  the  9th 
and  10th  days  of  March,  1832,  the  2nd  and  Srd  days  of 
April,  1832,  and  the  4th  day  of  April,  1832,  are  aU  void 
and  of  no  effect  at  law  and  in  equity,  for  want  of  due  com- 
pliance with  the  provisions  of  the  said  Statute  of  Mort- 
main, 9  G-eo.  2,  c.  36;  and  that  one  of  the  two  plots  of 
land,  on  which  the  said  church  in  St  Peter'sHsquare  was 
built,  being  the  plot  conveyed  by  the  said  indenture  of 
the  24th  of  June,  1831,  vested  at  law  in  these  defendants 
William  Marshall  Burt  and  Charles  Stewart;  and  that  the 
other  of  the  said  plots  of  land,  on  which  the  said  church 
was  built,  being  the  plot  conveyed  by  the  said  indentures 
of  the  9th  and  10th  of  March,  1832,  is  now  vested  at  law 
in  this  defendant  Robert  Barbour;  and  that  these  defend- 
ants, in  whom  the  said  legal  estate  of  the  said  two  plots  of 
land  is  now  vested  as  aforesaid,  are  either  entitled  in 
equity  to  the  benefit  and  interest  therein  for  their  own 
benefit,  or  they  hold  the  same  in  trust  for  the  seyeral  par- 
ties who  subscribed  the  monies  with  which  the  said  lands 
were  purchased,  as  aforesaid;  and  that  the  said  several  per- 
sons, who  are  so  interested  in  or  entitled  to  the  said  two 
plots  of  land,  are  entitled  thereto,  free  from  all  charitable 
and  other  trusts  whatsoever,  and  for  their  own  absolute 
use  and  benefit/' 
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Pifteen  other  defendants,  including  James  Burt  the  el-        1848. 
der,  Alexander  Bannerman,  who  is  since  dead,  John  Ban- 
nerman,  and  George  Freeland  Barbour,  but  not  including 
Mr.  Munro,  have  in  a  distinct  answer  thus  expressed  them- 
selves : — 

''  And  these  defendants  say,  that^  under  the  circum- 
stances herein  set  forth,  doubts  were  entertained  whether 
the  said  several  before-mentioned  indentures,  and  also  the 
indenture  of  the  4th  of  April,  1832,  in  the  said  informa- 
tion and  bill  mentioned,  were  not  absolutely  and  to  all 
intents  and  purposes  null  and  void;  and  in  consequence 
thereof  the  said  defendant  Robert  Barbour,  and  these  de- 
fendants, Duncan  Wright,  Alexander  Bannerman,  John 
Bannerman,  and  James  Burt  the  elder,  acting  on  be- 
half of  all  the  members  and  communicants  of  the  said 
church,  who  are  opposed  to  the  views  and  objects  of  the 
said  relators  and  complainants  in  this  suit,  instructed  their 
solicitor  to  obtain  the  opinion  of  the  most  eminent  con- 
veyancing counsel  as  to  the  effect  of  the  said  deeds;  and 
the  said  solicitor  accordingly  prepared  a  case  for  that  pur- 
pose, and  obtained  the  opinions  of  three  counsel  of  emi- 
nence thereon;  and  the  opinions  of  two  of  such  coun- 
sel, viz.  Mr.  Sidebottom  and  Mr.  Brodie,  were,  that  the 
deeds  were  absolutely  void  for  non-compliance  with  the 
provisions  of  the  Mortmain  Act;  and  the  opinion  of  the 
other  of  the  said  counsel,  viz.  Mr.  Harrison,  was,  that 
the  said  deeds  were  valid,  but  as  to  some  portion  only. 
And  these  defendants  say,  that  the  better  opinion  ap- 
peared to  be,  that  the  said  deeds  of  the  2nd  and  3rd  of 
April,  1832,  were  void,  by  which,  as  these  defendants  are 
advised  and  believe,  the  property  was  vested  as  to*  part  in 
the  said  John  Brown  and  his  wife,  and  as  to  the  other  part 
thereof,  in  the  said  Robert  Barbour;  and,  in  consequence 
thereof,  some  measures  were  adopted  by  the  said  Robert 
Barbour,  with  the  particulars  of  which  these  defendants 
are  not  acquainted,  which  ended  in  the  execution  of  a 
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1848.        new  deed  by  the  said  John  Brown  and  Mary  Ann  his  wife. 
And  these  defendants  say,  that  the  said  deed,  so  executed 
by  the  said  John  Brown  and  his  wife,  as  aforesaid,  bore 
date  the  16th  day  of  February,  1844,  and  the  same  was 
made  or  expressed  to  be  made  between  the  several  parties, 
and  was  of  or  to  the  purport  or  effect  of  the  indenture  of 
that  date  in  the  said  information  and  bill  in  that  behalf 
mentioned;  and  the  said  indenture,  so  executed  by  the 
said  John  Brown  and  Mary  Ann  his  wife,  is  in  fact  the 
same  indenture  as  the  said  indenture  which  in  the  said 
information  and  bill  is  mentioned  to  bear  date  the  said 
16th  day  of  February,  1844.   And  these  defendants  say, 
they  believe  that  the  said  John  Brown  died  within  twelve 
calendar  months  after  the  date  and  execution  of  the  said 
last-mentioned  indenture,  viz.  some  time  in  the  month  of 
January,  1845.    And  these  defendants  say,  that  the  several 
parties  on  whose  behalf  the  said  opinions  of  Messrs.  Side- 
bottom,  Harrison,  and  Brodie  were  taken,  as  aforesaid,  were 
desirous  of  having  the  said  opinions  reviewed  if  possible  by 
a  competent  legal  tribunal ;  and  they  were  informed  and  be- 
lieve that  a  case  might,  without  any  fraudulent  or  improper 
proceeding,  be  stated  for  the  opinion  of  the  Court  of  Exche- 
quer, and  the  opinion  of  the  Court  thereon  obtained,  in  an 
action  of  ejectment  to  be  brought  by  the  parties  of  the  first 
part  to  the  before-mentioned  indenture  of  the  8rd  of  April, 
1832,  against  the  said  Alexander  Munro;  and  the  said  ac- 
tion was  accordingly  brought,  and  an  order  was  made  by  the 
Lord  Chief  Baron  of  the  said  Court  for  a  case  to  be  stated 
for  the  opinion  of  the  Court  in  the  said  action ;  and  a  case 
was  stated  for  the  opinion  of  the  Court  accordingly.    And 
it  was  the  wish  and  intention  of  all  parties,  as  these  de- 
fendants have  been  informed  and  believe,  that  the  said 
case  should  fairly  state  all  the  circumstances,  and  the  same 
would,  in  fact,  have  been  useless,  if  it  had  not  done  so,  as 
the  only  object  of  such  case  was  to  obtain  the  opinion  of 
the  Court    And  these  defendants  are  advised  and  believe, 
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that,  for  the  purpose  of  every  point  raised,  or  that  could  1848. 
be  raised,  before  the  said  Court,  the  said  case  was  stated 
with  perfect  fairness;  and  the  opinion  of  the  said  Court 
upon  the  said  case,  which  was  given  on  the  29th  day  of 
April,  1844,  was,  that  the  deeds  of  the  2nd  and  Srd  of 
April,  1832,  were  void,  under  the  statute  of  Mortmain, 
9  Geo.  2,  c.  36,  by  reason  of  their  not  having  been  attested 
by  two  witnesses,  pursuant  to  the  statute." 

Mr.  Munro,  who  answers  separately,  speaks,  in  his  first 
answer,  of  the  ejectment,  thus: — [His  Honor  here  read  the 
passage,  which  was  to  the  same  effect  as  the  above  extract 
from  the  other  answer.] 

The  special  case  in  the  action  was  of  course  stated  with 
the  concurrence  and  consent  of  Mr.  Munro,  who- made  him* 
self  the  defendant  in  it,  as  well  as  of  Mr.  Robert  Barbour, 
Mr.  Alexander  Bannerman,  Mr.  John  Bannerman,  and  Mr. 
James  Burt  the  elder,  and  with  the  apparent  consent  of 
Mr.  Daniel  Grant  and  Mr.  James  Kennedy,  who  (without 
the  assent  or  permission  of  either  of  them,  as  I  collect) 
were  named  with  the  other  four  as  the  lessors  of  the  plain- 
tiff in  the  action.  To  those  four,  then,  and  Mr.  Munro,  be- 
longs solely,  or  in  an  especial  manner,  the  credit,  if  any, 
of  this  strictly  esoteric  proceeding,  in  which  the  attorney  onr 
one  side,  so  far  as  there  were  two  sides,  was  I  believe  the 
partner  of  the  attorney  on  the  other ;  a  proceeding  with 
which  their  answers  do  not  scruple  to  connect  the  word 
"fairness,"  notwithstanding  its  object  of  destroying  a 
charity  of  which,  while  one  among  the  five  was  (I  use  the 
expression  in  no  disparaging  sense)  the  stipendiary,  three 
others  were,  in  effect,  as  I  have  said',  guardians ;  and  not- 
withstanding that,  silent  as  to  the  conveyances  of  1881 
and  of  March,  1882,  it  treated  the  parties  who  conveyed  to 
Mr.  Cririe  as  unquestionably  proprietors  when  they  con- 
veyed to  him.  In  this  proceeding  judgment  was,  it  ap- 
pears, obtained  against  Mr.  Munro  by  his  friendly  adver- 
saries, but  execution  (I  was  given  from  the  bar  to  under- 
stand) has  not  issued. 
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1848.  The  conveyance  of  1844  was  executed  hj  Robert  Bar- 

bour, James  Burt  the  elder,  Alexander  Bannerman,  John 
Bannerman,  William  Marshall  Burt,  and  Charles  Stewart, 
as  well  as  Mr.  and  Mrs.  Brown,  and  was  thus: 

It  is  expressed  to  be  between  Mr.  and  Mrs.  Brown  of  the 
first  part ;  Robert  Barbour,  James  Burt,  Alexander  Ban- 
nerman, Daniel  Grant,  and  J.  Kennedy,  of  the  second 
part ;  and  William  Marshall  Burt  and  Charles  Stewart  of 
the  third  part.  It  recites  Mr.  and  Mrs.  Brown's  title;  it 
recites  the  conrejance  of  June,  1831,  firom  Mr.  and  Mr& 
Brown  to  the  parties  who  were  the  nominal  purchasers  on 
that  occasion  for  1828Z.  15«.,  and  then  the  deed  proceeds 
thus : — "  And  whereas  the  said  lastly-recited  indenture  or 
assTirance,  and  the  purchase  of  the  plot  of  land  therein 
comprised  and  intended  to  be  thereby  appointed  and  as- 
sured, were  made  upon  trust  for  the  purpose  (although  not 
so  therein  expressed)  of  erecting  a  building  or  place  for 
religious  worship  thereon,  and  such  fact  was  known,  at  the 
date  and  execution  of  the  same  lastly-recited  indenture,  to 
the  said  John  Brown  and  Mary  Ann  his  wife,  and  also  to 
all  the  said  parties  hereto  of  the  second  part,  as  they  do 
hereby  seyerally  admit;  the  said  Robert  Barbour  having 
negotiated  the  purchase  thereof  with  the  said  John  Brown 
and  Mary  Ann  his  wife,  for  such  religious  or  charitable  ob- 
ject as  aforesaid,  as  they  the  said  John  Brown  and  Mary 
Ann  his  wife  do  hereby  severally  declare  and  admit;  and  the 
said  purchase-money  or  sum  of  1828^  15&  was  paid  to  the 
said  John  Brown  and  Mary  Ann  his  wife,  for  the  purchase 
of  such  plot  of  land,  with  the  view  to  erect  thereon  a  place 
for  religious  worship,  which  was  shortly  afterwards  duly 
erected  and  completed,  and  now  stands  on  the  said  plot  of 
land  And  whereas  it  is  apprehended  that  the  said  lastly 
hereinbefore  recited  indenture  is  void  for  want  of  inrolment, 
as  prescribed  and  required  by  the  provisions  of  two  several 
acts  of  Parliament,  one  passed  in  the  ninth  year  of  the  reign 
of  his  late  Majesty  King  George  the  Second,  being  c  36,  and 
the  other  passed  in  the  ninth  year  of  the  reign  of  KingGeorge 
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the  Fourth,  c.  85,  commonly  called  the  statutes  of  Mort-  1848. 
main;  and  that  the  same  land  has,  ever  since  the  execu- 
tion of  the  said  indenture,  stood  limited,  and  the  same,  to- 
gether with  the  said  buildings  since  and  now  erected  there- 
on,  now  stand  limited  to  the  uses  declared  in  the  said  firstly 
hereinbefore  recited  indenture,  and  is  now  the  absolute  and 
entire  property  of  the  said  John  Brown  and  Mary  Ann  hia 
wife,  for  such  respective  estates  and  interests,  and  with  such 
powers,  as  are  mentioned  or  referred  to  in  the  same  firstly 
hereinbefore  recited  indenture.  And  whereas  it  is  ap- 
prehended that  the  said  parties  hereto  of  the  second  part 
never  had,  and  still  have  not,  in  consequence  of  the  want 
of  inrolment  of  the  said  secondly  hereinbefore  recited 
indenture,  any  right  or  title  to  the  said  plot  of  land 
and  building  thereon;  and  the  said  parties  hereto  of  the 
second  part  are  therefore  unwilling  to  contest  or  main- 
tain any  right  or  title  to  the  same,  and  do  hereby  signify 
that  they  have  relinquished  and  given  up  the  said  plot  of 
land,  and  so  much  of  the  building  as  stood  thereon,  to  the 
said  John  Brown  and  Mary  Ann  Brown  his  wife,  who  have 
agreed  and  do  hereby  agree  not  to  bring  any  action  for  mesne 
profits.  And  whereas  the  said  John  Brown  and  Mary  Ann 
his  wife,  with  the  privity  of  the  said  parties  hereto  of  the 
second  part,  testified  by  their  respective  executions  hereof, 
have  agreed  to  give  and  grant  the  same  land  and  portion 
of  building  now  standing  thereon  to  the  said  William 
Marshall  Burt  and  Charles  Stewart,  their  heirs  and  assigns, 
absolutely,  for  such  purposes,  either  civil  or  religious,  as 
they  or  the  survivor  of  them,  or  the  heirs  or  assigns  of 
such  survivor,  may  hereafter  think  proper  to  declare  or 
create,  and  without  and  free  from  all  trusts,  powers,  or 
agreements  in  favour  or  for  the  benefit  of  any  of  the 
said  parties  hereto  of  the  first  and  second  parts,  or  any 
of  them."  It  then  witnesses,  that,  in  pursuance  of  the 
agreement,  and  for  a  nominal  consideration,  Mr.  and  Mrs. 
Brown  convey  the  land  to  Mr.  W.  M.  Burt  and  Mr.  Charles 
Stewart,  in  fee,  to  the  use  of  them,  their  heirs  and  assigns. 
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for  ever  for  such  purpose — I  haye  not  the  exact  words 
before  me,  they  have  been  read  before — civil  or  religious, 
as  they  may  think  fit 

I  believe  that  neither  Mr.  Orant  nor  Mr.  James  Ken- 
nedy executed  this  deed,  or  had  anything  to  do  with  it. 

I  may  now,  perhaps,  briefly  notice  two  documents  re- 
spectively of  March  and  April,  1844,  which  are  before  the 
Court,  and  seem  to  me  to  shew  with  sufficient  fulness,  or 
for  every  present  purpose,  the  grounds  or  nature  of  the 
division  in  the  congregation  in  question  to  which  I  have 
alluded. 

The  first  is  an  overture,  unanimously  agreed  on  the 
27th  of  March,  1844,  at  Manchester,  by  a  meeting  or  assem- 
blage called  the  Presbytery  of  Lancashire,  to  be  trans- 
mitted to  a  larger  meeting  or  assemblage,  called  the  Synod 
of  the  Presbyterian  Church  in  England;  and  the  second 
consists  of  certain  overtures,  unanimously  adopted  at  Ber- 
wick, in  April,  1844,  by  the  latter  meeting  or  assemblage, 
one  of  those  overtures  embodying  the  Lancashire  overture 
of  March.  It  is,  I  think,  manifest^  that  these  two  docu- 
ments correctly  in  substance  represent  Mr.  Munro's  opin- 
ions and  those  of  the  defendants  who  act  with  him,  the 
great  majority,  namely,  of  the  defendants,  including  par- 
ticularly Mr.  Robert  Barbour,  Mr.  John  Bannerman,  and 
Mr.  James  Burt  the  elder — opinions  which  it  was  the 
object  of  the  ejectment  and  the  conveyance  of  February, 
1844,  directly  or  indirectly  to  favour.  From  those  opin- 
ions the  persons  who  prosecute  and  support  this  suit  dif- 
fer; and  it  is  therefore  solely  or  mainly,  as  I  collect,  that 
the  suit  has  been  instituted.  Whether  they  are  right  in 
the  abstract  or  wrong  in  the  abstract,  is  a  question  with 
which,  of  course,  I  have  nothing  to  do.  But  after  all  that 
I  have  mentioned,  it  was  time  certainly  that  the  minority, 
against  whom  warfare  from  such  an  armoury  as  that  re- 
sorted to  had  been  used,  should  bestir  themselves,  unless 
intending  to  retire  from  the  contest  and  abandon  the  field, 
at  least  secularly,  to  their  opponents;  and  in  February, 
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1845,  some  of  the  minority  caused  the  original  information  1848. 
and  bill  in  this  suit  to  be  filed.  It  was  amended  in  1846. 
The  relators  are  also  plaintiffs  "  on  behalf  of  themselves 
and  of  all  other  the  inroUed  communicants,  and  pew  or 
seat'holders  in  the  church  in  St  Peter-square  in  question, 
and  of  all  other  persons  (if  any)  entitled  to  the  benefit  of 
the  trusts  declared  by  the  constitution  deed,  except  the  de- 
fendants. 

It  has  been,  in  effect,  admitted,  and  I  think  correctly,  that 
some  at  least  of  the  plaintiffs  are  persons  interested  in  as- 
serting and  maintaining  the  trusts  of  the  constitution  deed. 
It  does  not  appear  to  me  that  there  is  any  improper  plain- 
tiff;  nor,  except  as  to  Mr.  James  Kennedy,  was  this  con- 
tended. But  I  understood  him  to  be  alleged  and  proved 
to  have  been  one  of  the  subscribers  and  contributors  to  the 
fund  from  which  the  purchase  monies  of  1831,  and  March, 
1832,  were  taken,  and  he  was  a  party  to  the  deeds  which 
preceded  the  constitution  deed,  and  nominally  to  the 
ejectment  and  conveyance  of  1844.  I  repeat  that  I  can- 
not hold  the  suit  objectionable  on  the  ground  that  he 
is  a  plaintiff,  nor  is  he  the  only  subscriber  and  contributor 
to  the  fund  first  mentioned  who  is  among  the  plaintiffs* 
One  of  those  subscribers  and  contributors  is  the  plain- 
tiff Mr.  Shepherd,  a  party  to  the  constitution  deed,  and 
to  the  bond  executed  to  Mr.  Munro  for  securing  to  him 
a  certain  amount  of  stipend,  and  that  is  not  the  only  lia- 
bility in  equity  under  which  I  collect  Mr.  Shepherd  to  be 
in  respect  of  this  charitable  foundation. 

The  defendants  consist,  besides  Mr.  Munro  and  Mr. 
MacHaffie,  who  is  out  of  the  jurisdiction,  first,  of  the  sur- 
viving persons  who,  with  Mr.  Cririe  and  Mr.  Shepherd, 
were  parties  to  the  constitution  deed ;  secondly,  of  James 
Burt  the  elder,  who  was,  I  believe  one  of  the  subscribers 
and  contributors  and,  as  already  mentioned,  was  a  party 
to  the  deeds  which  preceded  the  constitution  deed,  and 
to  the  ejectment  and  conveyance  of  1844;  thirdly,  of  Wil- 
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1848.  liam  Marshall  Burt  and  Charles  Stewart,  to  whom  the 
conyejance  of  1844  was  made;  fourthly,  of  certain  persona 
being,  or  claiming  to  be,  elders  and  managers  of  the  affairs 
of  the  church,  including  James  Burt  the  younger ;  fifthly, 
the  executors  of  Alexander  Bannerman,  an  original  de* 
fendant,  who  was  a  party  to  the  constitution  deed  and  to 
the  conyeyance  of  1844;  and,  sixthly,  of  the  assignees  under 
the  bankruptcy  of  James  Burt  the  elder,  and  James  Burt 
the  younger,  which  took  place  in  1847.  These  assignees, 
as  well  as  the  executors  of  Alexander  Bannerman,  in  that 
character,  were,  of  course,  introduced  as  parties  by  pro- 
ceedings of  reyivor  and  supplement  All  the  defendants, 
except  Mr.  Grant,  oppose  and  resist  the  case  of  the  inform- 
ant and  plaintiffa  There  are  among  the  defendants,  who 
were  not  introduced  by  reyiyor  and  supplement,  seyeral  of 
the  body  of  subscribers  and  contributors. 

The  prayer  of  the  original  information  and  bill  as 
amended  is  chiefly  to  this  effect: 

"  That  it  may  be  declared,  that  as  between  the  inform- 
ant and  plaintiffs  on  the  one  part,  and  the  defendants  on 
the  other  part,  the  said  church,  building,  and  premises  in 
St.  Peter  s-square  ought  to  be  used,  occupied,  and  enjoyed 
in  conformity  with  the  trust  and  proyisions  of  the  inden- 
tures of  the  4th  of  April,  1832;  and  in  particular  that 
diyine  worship  and  seryice  performed  in  the  said  church 
ought  to  be  conducted  by  a  minister  or  licentiate  of  and 
belonging  to  and  in  full  communion  with  the  Established 
Church  of  Scotland;  and  that  the  defendant  Alexander 
Munro  may  be  restrained,  by  the  order  and  injunction  of 
this  Court,  from  conducting  divine  worship  and  service, 
or  otherwise  officiating  in  the  said  church;  and,  if  ne- 
cessary, that  he  may  be  removed  from  the  office  of  mi- 
nister of  the  said  church  by  the  decree  of  this  Court; 
and  that  he  may  be  restrained,  in  manner  aforesaid,  from 
bringing  any  action  on  the  bond,  which  was  given  for 
securing  his  stipend  as  minister  of  the  said  church,  and,  if 
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necessary,  that  such  bond  may  be  cancelled.  And  that  1848. 
the  defendants  James  Burt  the  elder,  Alexander  Banner- 
man,  Robert  Barbour^  John  Bannerman,  George  Freeland 
Barber,  James  M'Laren  the  younger,  Duncan  Wright,  Ro« 
bert  M^wen,  Alexander  Hamilton  Kelly,  James  Burt  the 
younger,  John  Hannay,  William  Marshall  Burt,  Charles 
Stewart,  William  Parlane,  Robert  McLean,  Alexander  Wad- 
dell,  and  Amos  Sawyer  Thornton,  and  Samuel  Mitchell, 
may  be  restrained  from  permitting  or  allowing  the  said 
church,  buildings,  and  premises  to  be  used  for  any  other 
purpose  than  divine  worship  and  service  in  connexion 
with,  and  according  to  the  rites,  forms,  and  usages  of,  the 
Established  Church  of  Scotland,  by  a  minister  or  licen- 
tiate of  and  belonging  to  and  in  full  communion  with 
the  Established  Church  of  Scotland,  and  from  themselves 
doing  any  act,  or  procuring  any  act  to  be  done  by  any 
other  person  or  persons,  by  which  the  said  church,  build- 
ings, and  premises  may  become  liable  to  be  used  for  any 
other  purpose  than  as  aforesaid;  and  in  particular  that 
the  defendants  James  Burt  the  elder,  Alexander  Banner- 
man,  Robert  Barbour,  and  John  Bannerman  may  be  re- 
strained, in  manner  aforesaid,  from  conveying  or  assigning 
any  estate  or  interest  which  they  may  have  acquired  in  the 
said  church,  buildings,  and  premises  by  virtue  of  and  as  re- 
sidting  from  the  said  proceedings  in  ejectment,  in  any  man- 
ner otherwise  than  for  the  purpose  of  giving  effect  to  the 
trusts  declared  of  and  concerning  the  said  church,  buildings, 
and  premises  by  the  indenture  of  the  4th  of  April,  1832. 
And  that  the  defendants  William  Marshall  Burt  and  Charles 
Stewart  may  be  restrained,  in  manner  aforesaid,  from  con- 
veying or  assigning  any  estate  or  interest  which  they  may 
have  acquired  in  the  said  church,  buildings,  and  premises 
by  virtue  of  the  said  indenture  of  the  16th  of  February, 
1844,  in  any  manner  otherwise  than  for  the  purpose  of 
giving  effect  to  the  trusts  declared  of  and  concerning  the 
said  church,  buildings,  and  premises  by  the  said  indenture  of 
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1848.  the  4th  of  April,  1832.  And  that  it  maj  be  declared,  that 
the  defendants  Alexander  Bannerman,  Robert  Barbour, 
John  Bannerman,  George  Freeland  Barbour,  James  M'Laren 
the  younger,  Duncan  Wright,  Robert  M'Ewen,  Alexander 
Hamilton  Kelly,  James  Burt  the  younger,  and  John  Hannay, 
and  Samuel  Mitchell,  as  managers  under  the  said  indenture 
of  the  4th  of  April,  1 832,  have  been  guilty  of  a  breach  of 
trust,  and,  if  necessary,  that  they  may  be  removed  from  the 
office  of  managers  by  the  decree  of  this  Court;  and  if  so, 
that  such  of  them  as  are  also  trustees  under  the  said  inden- 
ture of  the  4th  of  April,  1832,  may  be  removed  from  the 
office  of  trustee  by  the  decree  of  this  Court;  and  that  in 
that  event,  proper  persons  may  be  appointed  to  be  trus* 
tees  in  their  places.  And  that  all  necessary  conveyances 
and  assignments  of  the  trust  estate  may  be  made  and 
executed  by  all  proper  parties,  for  the  purpose  of  giving 
effect  to  such  appointments  of  new  trustees;  and,  if  neces- 
sary, that  the  said  defendants  William  Marshall  Burt  and 
Charles  Stewart  may  be  ordered  to  join  in  such  convey- 
ances and  assignments  of  the  trust  estate  as  aforesaid ;  and, 
if  necessary,  that  it  may  be  declared  that  the  said  William 
Parlane,  Robert  McLean,  Alexander  Waddell,  and  Amos 
Sawyer  Thornton  are  not  entitled  to  act  as  managers  under 
the  said  indenture  of  the  4th  of  April,  1832;  and,  if  necessa- 
ry, that  the  said  defendants  Alexander  Bannerman,  Robert 
Barbour,  John  Bannerman,  George  Freeland  Barbour,  James 
M'Laren  the  younger,  Duncan  Wright,  Robert  M'Ewen, 
Alexander  Hamilton  Kelly,  James  Burt  the  younger,  and 
John  Hannay,  and  also,  if  necessary,  that  the  said  defendants 
William  Parlane,  Robert  MXaren,  Alexander  Waddell, 
and  Amos  Sawyer  Thornton,  may  severaUy  be  restrained, 
in  manner  aforesaid,  from  further  or  otherwise  interfering 
in  the  management  of  the  said  church,  buildings,  and  pre- 
mises. And  that  due  provision  may  be  made  for  the  elec- 
tion and  appointment  of  a  new  minister  of  the  said  church, 
qualified  according  to  the  provisions  of  the  said  indenture  of 
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the  4th  of  April,  1832 ;  and  if  necessary,  that  it  may  be  de-  1848. 
clared,  that  the  said  defendant  Alexander  Munro  ceased  to 
be  incumbent  of  the  said  church,  or  to  be  entitled  to  re- 
ceive any  benefit  or  emolument  as  the  minister  thereof,  on 
the  31st  January,  1844,  or  on  such  other  day,  either  before 
or  after  the  said  31st  of  January,  1844,  as  to  the  Court  shall 
seem  meet;  and  that  it  may  be  further  declared,  that  all  pay- 
ments made  to  the  said  Alexander  Munro,  after  the  time  at 
which  it  shall  be  declared  that  he  ceased  to  be  incumbent 
of  the  said  church,  or  to  be  entitled  to  receive  any  benefit 
or  emolument  as  the  minister  thereof,  have  been  improperly 
made  to  and  received  by  him;  and  if  necessary,  that  an 
account  may  be  taken  of  all  such  payments  so  received  by 
the  said  defendant  Alexander  Munro;  and  that  he  may 
be  ordered  to  repay  the  amount  thereof  to  the  plaintiff  John 
Shepherd,  and  to  the  defendant  Daniel  Grant,  as  such 
trustee  and  manager  as  aforesaid,  to  be  applied  upon  the 
trusts  affecting  the  trust  funds  under  the  trust  of  the  said 
indenture  of  the  4th  of  April,  1832;  and  if  necessary,  that 
it  may  be  declared  that  since  the  time  at  which  it  shall  be 
declared  that  the  defendant  Alexander  Munro  ceased  to 
be  incumbent  of  the  said  church,  or  to  be  entitled  to  receive 
any  benefit  or  emolument  as  the  minister  thereof,  the  de- 
fendants  Alexander  Bannerman,  Robert  Barbour,  John 
Bannerman,  George  Freeland  Barbour,  James  M'Laren  the 
younger,  John  Hannay,  William  Parlane,  Robert  M'Lean, 
Alexander  WaddeU,  Amos  Sawyer  Thornton,  and  Samuel 
Mitchell,  ought  by  reason  of  their  aforesaid  conduct  and 
proceedings  to  be  held  liable,  and  that  they  are  liable,  to 
be  charged  either  with  their  actual  receipts  on  account  of 
the  trust  estate,  or  otherwise  to  be  charged  with  a  full  oc- 
cupation-rent for  the  church,  buildings,  and  premises,  as 
shall  be  most  beneficial  for  the  trust  estate,  or  otherwise 
that  they  ought  to  be  held  liable,  and  are  liable,  for  any 
decrease  or  diminution  of  the  income  of  the  trust  estate, 
which  may  have  occurred  since  the  time  when  it  shall  be 
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1848.  declared  that  the  said  defendant  Alexander  Munro  ceased 
to  be  incumbent  of  the  said  church,  or  to  be  entitled  to  re- 
ceive any  benefit  or  emolument  as  the  minister  thereof; 
and  that  all  such  inquiries  maj  be  directed,  and  that  all 
such  accounts  may  be  taken,  as  maj  be  necessary  or  proper, 
with  reference  to  the  declaration  before  prayed,  or  as  may 
be  necessary  or  proper  for  the  purpose  of  ascertaining  the 
rights  and  interests  of  all  the  parties  to  this  suit,  in  the 
trust  premises,  and  their  liabilities  with  reference  thereto; 
and  that  such  orders  may  be  made,  and  directions  given, 
as  may  be  necessary  or  proper  for  giving  effect  to  such 
rights  and  interests,  for  enforcing  such  liabilities  as  afore- 
said; and,  if  necessary  or  proper,  that  what  shall  be  coming 
from  the  defendant  Alexander  Munro,  and  from  the  de- 
fendants Alexander  Bannerman,  Robert  Barbour,  John 
Bannerman,  George  Freeland  Barbour,  James  M'Laren 
the  younger,  Duncan  Wright,  Robert  Mljean,  Alexander 
Hamilton  Kelly,  James  Burt  the  younger,  John  Hannay, 
William  Parlane,  Robert  M'Lean,  Alexander  Waddell,  Amos 
Sawyer  Thornton,  and  Samuel  Mitchell,  on  the  footing 
of  the  declarations,  inquiries,  and  accounts  hereinbefore 
prayed,  may  be  applied  in  or  towards  satisfaction  of  the 
promissory  note,  for  14502.,  and  the  interest  due  thereon; 
and  that  if,  after  such  application,  anything  shall  still  re- 
main due  in  respect  of  the  said  promissory  note,  or  the  in- 
terest thereon,  the  balance  so  remaining  due  may  be  raised 
and  secured  by  a  mortgage  of  the  trust  estate  and  pre- 
mises, or  in  such  other  manner  as  to  the  Court  shall  seem 
meet;  and  that,  if  a  mortgage  of  the  trust  estate  and  pre- 
mises shall  be  directed,  all  proper  parties  may  be  ordered 
to  join  therein,  including,  if  necessary,  the  defendants  Wil- 
liam Marshall  Burt  and  Charles  Stewart;  and  that  a  re- 
ceiver and  manager  of  the  pew  and  seat  rents  of  the  cha- 
pel, and  the  rents  of  the  sunk-story,  and  of  other  the 
trust  estate  and  premises,  may  be  appointed,  with  all  such 
powers  and  authorities  as  may  be  requisite  or  proper  for 
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the  efficient  and  beneficial  management  of  the  trust  pro- 
perty, having  due  regard  to  the  nature  and  particulars 
thereof,  and  generally.  And  that  all  such  declarations 
concerning  the  rights  of  the  parties,  and  all  such  inquiries, 
accounts,  and  orders,  may  be  made  and  directed,  as  may 
be  necessary  or  proper  for  the  purpose  of  securing,  as  be- 
tween all  the  parties  to  this  suit,  the  proper  performance 
of  the  trusts  of  the  said  indenture  of  the  4th  of  April,  1832, 
so  far  as  the  same  remain  to  be  performed." 

The  pleadings  are  voluminous,  as  are  the  evidence  and 
admissions.  The  case  was  argued  strenuously  and  fully 
on  some  days  in  February  last.     I  have  considered  it; 

* 

and  have  now  to  state  the  result.  All,  or  almost  all,  the 
defendants,  except  Mr.  Grant,  deny  the  validity  of  the 
constitution  deed,  and  assert  its  trusts  to  be  good  for  no- 
thing; and  all  of  them,  except  Mr.  Grant,  insist  that,  upon 
the  assumption  of  the  validity  of  the  deed  and  its  trusts, 
there  has  been  no  breach  of  them. 

The  sufficiency  of  the  suit,  in  point  of  parties,  is  also 
disputed;  the  only  objection  in  that  respect,  suggested 
either  on  the  record  or  at  the  bar,  was  with  the  consent, 
indeed  at  the  request,  of  the  counsel  on  each  side  (the 
Court  not  dissenting,)  argued  not  preliminarily,  but 
among  the  general  merits,  without  prejudice  however  to 
the  question  what  effect  it  should  have.  This  objection 
being,  that,  as  it  is  said,  notwithstanding  the  constitu- 
tion deed,  and  after  it,  and  adversely  to  it,  there  con- 
tinued to  subsist  rights  and  interests  in  equity  in  the 
property  in  question,  which,  as  it  is  alleged,  had,  by  means 
and  in  right  of  the  whole,  or  some  portions  of  the  money 
with  which  it  was  bought  of  Mr.  and  Mrs.  Brown  and  Mr. 
Robert  Barbour  respectively,  been  acquired  by  the  persons 
who  subscribed  and  contributed  that  money,  or  by  some 
of  them; — ^that  those  rights  and  interests  have  not  been 
barred,  released,  or  extinguished,  but  are,  to  some  extent 
at  least,  subsisting;  and  that,  so  far  as  subsisting,  they 
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1848.  are  not  represented  on  this  record,  but  ought  to  be  so.  I 
think  it  immaterial  for  any  purpose  of  the  cause,  and 
therefore  unnecessary  to  decide,  whether  there  are  any 
such  subsisting  rights  or  subsisting  interests,  and  whether 
these  subsisting  rights,  if  any,  or  subsisting  interests,  if 
any,  are  represented  on  the  record.  My  reasons,  if  they 
do  not  appear  from  what  I  have  said,  will  appear  from 
what  I  shall  have  occasion  to  say. 

I  hold  the  suit  to  be  sufficient  in  point  of  parties. 

The  next  question  is,  whether  the  constitution  deed 
ought,  for  the  purposes  of  the  suit,  to  be  considered  as 
yalid.  And,  first  (whatever  may  or  ought  to  be  thought 
of  the  validity  or  invalidity  of  the  previous  deeds,  or  any 
one  or  more  of  them),  I  am  of  opinion  that  the  constitu- 
tion deed  bound,  originally,  all  the  parties  to  it,  and  has 
never  ceased  to  bind  any  one  of  them. 

It  amounted,  I  think,  to  a  contract  between  them,  for 
valuable  consideration,  that  the  land  comprised  in  it  should 
be  appropriated  to  the  purposes  expressed  in  it — ^a  con- 
tract as  to  which  it  is  immaterial  to  consider  whether  it 
would  have  been  binding  between  them  if  not  preceded  by 
the  circumstances  that,  in  fact,  preceded  it,  or  not  accom- 
panied and  followed  by  the  possession  that,  in  fact,  accom- 
panied and  followed  it,  but  which  the  infirmity  (if  any)  of 
the  title  of  the  contracting  parties,  or  its  liability  (if  any) 
to  attack,  did  not,  in  my  judgment,  as  the  actual  facts 
were,  prevent  from  operating  between  themselves. 

Next,  as  to  persons  not  parties  to  the  deed : — The  pos- 
session of  the  land  being,  and  having  ever  since  the  deed 
been,  in  my  judgment,  such  as  I  have  stated,  I  repeat  that, 
in  my  opinion,  every  right  of  whatever  kind  (if  any)  adverse 
to  the  deed  or  to  its  trusts,  ought  to  be  treated  in  the 
cause  as  a  mere  outstanding  claim,  not  clothed  with  posses- 
sion, not  supported  by  possession,  nor  qualifying  or  affect- 
ing the  nature  or  character  of  the  possession. 
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Now,  I  apprehend  it  to  be  conformable  to  the  principles  ^  1648. 
of  equity  and  to  the  course  of  decisions  in  this  Court,  as 
well  as  in  the  Court  of  Chancery  in  Ireland,  to  say,  that 
where  a  person  knowingly  and  expressly  acquires  the  pos- 
session of  property  as  a  trustee  merely,  or,  being  in  pos- 
session, makes  himself,  by  contract,  expressly  and  without 
qualification,  a  trustee  of  it,  he  cannot,  upon  any  notion  of 
remitter  or  otherwise,  be  allowed  effectually  to  assert 
against  the  trust,  at  least  as  a  defendant  in  a  suit  seeking 
the  performance  of  the  trust,  any  title  (paramount  and  ad- 
verse to  the  trust)  which  he  may  himself  have.  That  he 
is  wholly  and  finally  to  lose  the  benefit  of  that  title,  I  do 
not  say;  but  he  must  assert  it  (if  at  all)  without  deriving, 
— ^he  must  assert  it  so  as  not  to  derive — ^any  advantage  for  it 
from  the  possession  which  he  has  as  trustee,  or  had  in  that 
character. 

In  such  a  suit  as  I  have  just  mentioned,  therefore,  so 
far  as  his  paramount  and  adverse  title,  his  paramount  and 
adverse  claim,  is  concerned,  that  title,  that  claim,  must,  I 
apprehend,  be  considered  as  not  accompanied  by  posses* 
sion,  and  be  treated  as  if  it  were  vested  in  a  person  out  of 
possession.  Whether,  supposing  a  decree  to  be  made  in 
such  a  suit,  it  should  be  made  otherwise  than  expressly 
without  prejudice  to  the  assertion  of  such  a  title  or  claim 
in  another  suit,  is  a  difierent  question — is  another  matter. 
Again,  it  is,  I  apprehend,  perfectly  consistent  with  the 
principles  and  rules  by  which  this  jurisdiction  is  governed, 
and  with  the  statute  of  Greo.  2,  to  hold,  as  I  do,  that  where 
a  person  in  possession  of  land,  as  owner,  has  devoted  it  by 
deed  to  charitable  purposes,  obeying  the  provisions,  and 
fulfilling  the  conditions  of  the  statute,  and  the  posses* 
sion  and  enjoyment  have  been  afterwards  uninterruptedly 
conformable  to  the  deed,  it  is  competent,  notwithstanding 
any  defect  or  infirmity  in  the  donor's  title,  to  institute  a 
suit  for  the  administration  of  the  trust — a  suit  to  which  it 
cannot  be  a  defence  or  an  answer,  to  shew  that  the  land  is 
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ISAS. ^  recoverable  against  the  charity  by  a  title  superior  to  that 
of  the  donor,  when  that  title,  not  accompanied  by  pos- 
session, not  clothed  with  possession,  is  a  mere  right  of  sfiit 
adverse  to  the  charity. 

If  I  am  correct  in  the  views  of  fact  and  law  that  I  have 
been  stating,  it  must,  I  think,  follow,  and  it  is  my  opinion, 
that  the  constitution  deed  must,  for  every  purpose  of  this 
cause,  be  treated  as  effectual  and  binding;  and  that,  if  there 
has  been  on  the  part  of  Mr.  Munro,  or  any  of  the  defend- 
ants, members  of  the  governing  body  of  the  foundation  in 
question,  a  substantial  deviation  from  the  provisions  of 
the  constitution  deed,  within  the  allegations  and  charges 
made  by  the  informant  and  plaintiffs  on  the  record,  it  is 
the  duty  of  the  Court  to  interfere  and  correct  and  redress 
the  deviation ;  but  without  wording  its  decree  in  such  a 
manner  as  to  prevent  or  prejudice  the  assertion  in  another 
suit  by  any  person  except  the  plaintiffs,  and  except  such 
of  the  defendants  as  were  parties  to  the  constitution  deed, 
any  right  paramount  of  or  adverse  to  it,  which  any  such  per- 
son may,  by  any  other  means  than  the  judgment  in  eject- 
ment and  the  conveyance  of  1844,  have  acquired.  I 
thus  except  the  ejectment  and  the  conveyance  of  1844 
for  reasons  which  perhaps  appear  from  what  I  have  al- 
ready said,  but  as  to  which  I  think  it  right  to  add  some- 
thing. It  seems  to  me  plain,  that  the  action,  a  simu- 
lated dispute,  was  for  the  purpose  of  serving  one  joint 
purpose  of  the  ostensible  disputants,  that  they  were  all 
alike  desirous  of  the  result  obtained,  and  that  the  de- 
feat in  Mr.  Munro's  person  of  the  charity,  of  which  he 
was  the  minister,  was  viewed  consequently  by  him  as  suc- 
cess. The  case  may  have  been  argued  before  the  Court  of 
Exchequer  in  a  manner  consistent  with  the  honour  of  the 
counsel  engaged,  and  probably  was  so ;  but  the  origin 
and  nature  of  the  title  of  the  lessors  of  the  plaintiff  were, 
I  repeat,  not  stated — not  before  the  Court.  Had  they  been 
stated — had  they  been  before  the  Court — it  is  very  far  in- 
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deed  from  clear,  that  the  result  of  the  action  would  have  1848. 
been  the  same.  It  was  substantially  simultaneous  with 
the  conveyance  of  1844,  which  treated  as  invalid  the 
conveyance  of  1831,  upon  the  assumption  of  the  vali- 
dity of  the  title  conferred,  by  which  the  ejectment  pro- 
ceeded. How  is  it  possible  for  either  of  the  parties  asso- 
ciated with  James  Burt  the  elder  in  that  ejectment,  to 
justify  or  support  a  transaction  so  hollow  and  so  mani- 
festly at  variance  with  the  duty  which  they  9.t  least  owed 
to  the  charity  ?  They  cannot;  and  if  they  cannot,  neither 
can  he.  It  was  a  breach  of  trust  on  their  part,  and  asso« 
ciating  himself  with  them  in  it,  he  was  incapable  of  deriv- 
ing or  communicating  any  advantage  from  it.  My  observa- 
tions upon  the  action  have  of  course  no  reference  to  Mr. 
James  Kennedy  or  Mr.  Grant,  neither  of  whom,  as  I  have 
stated  myself  to  understand,  authorized  his  name  to  be  so 
used. 

With  regard  to  the  conveyance  of  February,  1844,  (the 
question  of  the  effect  or  non-effect  of  Mr.  Brown's  death  on 
the  legal  validity  of  which  is,  I  think,  immaterial  in  the 
cause,)  if  it  had  been  intended  and  expressed  to  be  in  sup- 
port of  the  trusts  of  the  4th  of  April,  1832,  it  might  have 
been  a  commendable  measure;  but  having  been  intended 
by  one  person  at  least  as  it  was,  and  worded  as  it  was,  and 
obtained  as  it  was,  the  transaction  of  procuring  it  (what- 
ever may  be  the  true  construction  of  the  constitution  deed, 
or  the  merits  of  the  religious  controversy,  of  which  this  was 
on  one  side  one  of  thefruits),  seems  to  me  to  have  been  an  act 
of  wrong,  and  something  more — an  act  belonging  to  a  class 
of  which,  if  allowed  to  derive  an  expression  from  a  most  ve- 
nerable source,  I  would  say,  "  For  these  things  every  friend 
will  depart."  My  direct  and  immediate  concern  with  the 
transaction,  however,  is  as  it  affects  property ;  and  upon  the 
materials  before  me,  I  am  of  opinion,  that  Mr.  Marshall 
Burt  and  Mr.  Charles  Stewart  took  the  title,  if  any,  which 
they  acquired  by  this  conveyance,  as  much  and  as  effect- 
ually subject  to  the  provisions  and  obligations  of  the  con- 
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1848.  stitution  deed,  as  the  person  whose  instruments  they  were, 
namely,  Mr.  Robert  Barbour  would  have  taken  it,  had  the 
conveyance  of  1844  been  made  to  him.  But  it  is  plain,  in 
my  opinion,  that  if  the  conveyance  of  1844  had  been  made 
to  Mr.  Robert  Barbour,  he,  one  of  the  twelve,  who,  with 
Mr.  Cririe,  were  the  parties  to  the  constitution  deed,  could 
never  have  been  allowed  to  avail  himself  of  it  in  deroga- 
tion of  the  constitution  deed,  or  adversely  to  its  trusts  and 
provisions  He  would,  I  conceive,  whatever  his  intentions 
in  the  matter,  have  taken  the  conveyance  as  a  trustee  for 
the  purposes  and  objects  of  the  constitution  deed  To  have 
allowed  him  to  escape  from  such  a  consequence  would,  in 
my  judgment,  have  been  to  uphold  and  sanction  fraud. 
And  it  would  be  doing  so,  I  think,  were  the  conveyance, 
though  taken  in  the  names  of  his  two  nominees,  not  to  be 
declared  to  enure,  as  I  think  it  does  enure,  in  confirmation, 
so  far  as  it  has  validity,  of  the  constitution  deed,  from 
the  time  at  least  of  the  execution  of  which,  in  1832,  Mr. 
Robert  Barbour  became  clearly,  in  my  opinion,  the  trustee, 
or,  with  others,  a  trustee  of  the  whole  property  for  the 
charity,  and  bound,  as  between  himself  and  the  charity,  not 
to  use  to  its  prejudice  any  means  of  affecting  it  for  which 
his  connexion  with  the  property,  or  any  part  of  it,  before  or 
after  the  4th  of  April,  1832,  gave  him  power  or  facilities. 
Then  arises  the  question  of  the  propriety  or  impropriety 
of  the  manner  in  which,  upon  the  assumption  of  the  validity 
of  the  constitution  deed,  its  trusts  and  the  charity  have  been 
administered;  as  to  which,  without  repeating  what  I  have 
said  concerning  the  possession  of  the  property  comprised 
in  it,  I  may  here  state  distinctly,  that  for  the  execution  of 
those  trusts  during  the  whole  space  of  time,  over  which  the 
complaint  of  wrong  administration  made  by  the  informant 
and  plaintiffs  extends,  (a  space  of  time  which  it  is  not  pro- 
per or  is  not  necessary  to  consider  as  commencing  earlier 
than  the  year  1843),  and  for  the  manner,  therefore,  in 
which,  ever  since  the  commencement  of  that  period,  the 
property  has  been  managed  and  used,  the  defendants,  or 
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some  of  them,  are,  in  my  opinion,  clearly  shewn  to  be  an-        1848. 

swerable — ^a  remark  which  ought  not  perhaps  to  extend 

to  Mr.  Grant,  and  does  not  extend,  personally  at  least,  to 

those  who  are  only  parties  as  assignees  of  bankrupts,  or  as 

executors.     I  do  not  enter  into  the  question  whether  there 

was  wrong  administration  previous  to  the  year  1843;  and 

I  think  it  reasonable  to  assume,  that  the  general  course  of 

conduct  which,  when  this  litigation  commenced,  was  being 

pursued,  has  been  ever  since  continued,  except  so  far,  if  at 

all,  as  the  injunction  in  force  has  caused  a  change.     Now, 

the  wrong  administration  imputed  is,  the  perversion  of 

the  charity,  a  religious  foundation,  by  wilfully  allowing  and 

causing  it  to  be  applied  to  the  purposes  of  divine  service 

and  worship  in  a  manner  differing  substantially  from  that 

in  favour  of  which  and  for  which  the  charity  was  founded. 

The  truth  or  inaccuracy  of  that  allegation  forms,  therefore, 

the  main  or  sole  question  for  decision  upon  this  part  of 

the  case. 

And  it  is  a  question  which,  practically,  may  be  treated 
as  turning  solely  on  the  fitness  or  unfitness,  the  qualifica- 
tion or  want  of  qualification,  of  the  minister;  the  dispute 
not  confining  itself  to  Mr.  Munro's  fitness  or  unfitness, 
qualification  or  want  of  qualification,  but  extending  itself 
also  to  other  ministers  who  occasionally,  since  the  22nd  of 
May,  1843,  have  been  allowed  to  ofiiciate  with  him  or  for 
him.  But  I  will,  for  the  present  at  least,  deal  with  the 
question  of  the  fitness  or  unfitness,  qualification  or  want 
of  qualification,  of  Mr.  Munro  alone.  Now,  the  proposi- 
tions in  this  respect  advanced  by  the  Attorney-General 
and  the  plaintiffs  may,  I  think,  be  not  inaccurately  repre- 
sented as  in  effect  these: — 

First,  that  it  is,  and  has  uniformly  been,  essential  to 
the  due  performance  of  divine  worship  and  service,  upon 
the  foundation  of  the  constitution  deed,  and  essential  to 
the  due  performance  of  its  trusts,  that  the  minister  for 
the  time  being  upon  the  foundation  should  be  a  minister 
belonging  to,  and  in  full  communion  with,  the  Established 
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1848.  Church  of  Scotland,  in  the  sense  in  which  those  words 
were  used  in  the  constitution  deed. 

Secondly,  that  in  that  sense  Mr.  Munro,  at  some  time 
between  the  end  of  December,  1842,  and  the  month  of 
July,  1844,  ceased  (if  he  had  not  before  ceased)  to  be,  and 
has  not  since  been,  a  minister  belonging  to  and  in  full 
communion  with  the  Established  Church  of  Scotland. 

Thirdly,  that,  nevertheless,  certain  of  the  defendants, 
being  members  of  the  body  of  trustees  and  managers 
favourable  to  Mr.  Munro's  views,  having  acquired  prac- 
tically the  direction  and  control  of  the  affairs  of  the 
charity,  he,  with  their  concurrence  and  support,  officiates 
in  the  place  of  worship  in  question,  and  (with  the  excep- 
tion merely  of  occasional  assistance  from  other  ministers, 
properly  or  not  properly  qualified)  has  ever  since  the 
year  1 842  continued  to  do  so,  and  to  profess  the  perform- 
ance there  of  the  ecclesiastical  functions  belonging  to  the 
minister  upon  the  foundation,  and  to  receive  the  allotted 
stipend  accordingly; — and. 

Fourthly,  that  such  a  state  of  things  is  one  requiring 
interposition  and  redress  from  the  Court 

It  will  be  observed,  that  I  have  not,  in  stating  these 
propositions,  used  the  word  **  licentiate,"  because  the  state 
of  the  case  renders  it  unnecessary. 

If  the  first  and  the  second  of  these  four  propositions  are 
well  founded  and  correct,  the  two  others  are  so  likewise, 
I  have  no  manner  of  doubt. 

Are,  then,  the  first  and  the  second  well  founded  and 
correct? 

With  regard  to  the  first : — It  is  right  to  begin  with  con- 
sidering and  deciding  upon  the  sense  in  which  the  word 
"  connexion,"  and  the  words  "  belonging  to  and  in  full 
communion  with  the  Established  Church  of  Scotland,"  as 
used  in  the  constitution  deed,  ought  to  be  read  and  under- 
stood; for  though  the  words  seem,  prima  facie,  to  be  suf- 
ficiently plain  and  intelligible,  without  difficulty,  yet  an 
argument  upon  them  has  been  raised. 
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Mr.  MunrOy  and  the  defendants  acting  with  him,  have  1848. 
contended  that  this  language,  as  used  in  the  deed,  imports 
similitude  merely,  or  nothing  more  than  example,  and  is 
satisfied  by  an  exact  resemblance  in  point  of  religious 
belief,  religious  discipline,  and  ecclesiastical  polity.  But 
it  appears  to  me  impossible  reasonably  to  accede  to  such 
an  argument.  I  think  it  plainly  opposed  to  the  context, 
and  as  plainly  opposed  to  the  ordinary  and  proper  sense 
of  the  words,  independently  of  the  context  Probably 
either  of  the  words,  '' connexion '^  and  '' communion,'' 
without  the  other,  would  have  sufBced  to  render  such  a 
contention  unsuccessful;  but  when  both  are  in  the  instru- 
ment, and  the  words  '^belonging  to"  are  added,  it  seems 
to  me,  I  must  say,  merely  vain. 

I  consider,  that  when  the  connexion  of  Mr.  Munro  with 
this  charity,  as  its  minister,  began,  he  was  a  minister  be- 
longing to,  and  in  full  communion  with,  the  Established 
Church  of  Scotland;  not  merely  because,  as  I  assume,  he 
at  that  time  professed  and  believed  his  religious  impres- 
sions, his  interpretation  of  the  sacred  writings,  and  his 
views  of  church  discipline  and  ecclesiastical  polity,  to 
accord  with  hers,  but  because  he  was  then  also,  in  a 
stronger  sense,  and  a  closer  and  more  positive  manner, 
linked  to  her,  united  to  her,  and  of  her.  Again,  I  con- 
sider that  when  he  first  preached,  or  conducted  divine 
worship  and  service  in  the  place  of  worship  belonging  to 
the  charity,  as  its  minister,  it  was  done  in  connexion 
with  the  Established  Church  of  Scotland; — ^not  merely 
because  of  the  exterior  forms  and  visible  observances  of 
the  worship  and  service,  and  the  religious  belief  of  the 
minister  and  congregation,  but  because  also  that  minister, 
having  been  ordained  as  he  had  been,  was  in  1832  in  the 
position  which  he  then  occupied  with  regard  to  the  Esta- 
blished Church  of  Scotland;  because  he  was  then  a  recog- 
nised and  recognising  son  of  that  Church,  and  because  it 
was  by  that  title  that  the  congregation  in  form  and  sub- 
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^848^      stance  had  accepted  and  then  acknowledged  him  as  their 
pastor. 

On  the  act,  however,  of  the  defendants  supporting 
Mr.  Munro,  and  on  his  part  also,  it  has,  in  opposition  to 
the  first  proposition,  been  urged,  that  in  whatsoever  sense 
the  words  "  belonging  to  and  in  full  communion  with  the 
Established  Church  of  Scotland,'^  ought  to  be  considered, 
as  having  been  used  in  the  constitution*deed, — ^and  even 
if  there  was  a  time  once,  at  which  the  first  proposition  of 
the  Attorney-General  and  the  plaintiffs  would,  if  then 
stated,  have  been  well  founded,  and  correct  in  their  sense 
of  its  terms,  it  is  not  now  and  was  not  at  the  commence- 
ment of  the  litigation,  and  had  then  for  a  considerable  or 
some  time  ceased  to  be  true. 

This  contention  proceeds  in  effect  (as  I  understand  the 
matter)  on  the  grounds  that  (as  alleged)  the  Established 
Church  of  Scotland  has,  ever  since  a  time  previous  to  June 
1843,  been,  and  yet  continues,  in  a  state  of  corruption  or 
error,  or  (which  is  the  same  thing)  influenced,  directed, 
and  governed  by  persons  entertaining  and  acting  upon  reli- 
gious and  ecclesiastical  opinions,  tainted  with  corruption 
or  affected  by  error;  that  (as  it  is  said)  the  principles 
and  tenets  of  a  Church,  called  the  Free  Church,  ought  to 
govern  the  Established  Church  of  Scotland;  that  inde- 
pendently also  of  any  question  of  corruption  or  ern>r, — ^in- 
dependently of  the  dispute  which  produced  the  Free 
Church, — independently  of  any  notion  of  religious  differ- 
ence, the  Established  Church  of  Scotland  herself  (as  it  is  al- 
leged) has  authoritatively  rendered  it  impossible,  impro- 
per, or  unnecessary,  for  the  minister  upon  this  foundation 
to  be  as  such  (or  while  such)  a  minister  in  connexion  or 
communion  with  the  Established  Church  of  Scotland,  in 
the  sense  in  which  either  of  these  terms  is  contended  by 
the  Attorney-General  and  the  plaintiffs,  and  held  by  me, 
to  have  been  used  in  the  constitution  deed ;  and  that,  as 
it  is  also  said,  all  power  of  a  spiritual  or  ecclesiastical 
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kind,  or  relating  to  any  spiritual  or  ecclesiastical  matter, 
has  ceased  to  be  exerciseable  in  Scotland  (if  any  such 
power  was  ever  exerciseable  in  Scotland),  with  reference 
to  Presbyterian  ministers  settled  and  officiating  in  Eng- 
land,  who  were  originally  ordained  in  Scotland  by  a  Pres* 
byteiy  of  the  Established  Church  of  Scotland,  or  at  least 
with  reference  to  a  minister  situated  and  circumstanced 
as  Mr.  Munro  contends  that  he  is. 

Now,  as  to  the  corruption  or  error  alleged,  whether  it  is 
truly  or  untruly  imputed,  and  as  to  the  question  whether 
the  principles  and  tenets  of  the  Free  Church  ought  to 'go- 
vern the  Established  Church  of  Scotland,  I  do  not  see  that 
the  cause  has  or  that  I  have  any  thing  to  do  with  the 
truth  or  untruth  of  that  allegation,  or  with  that  question 
in  any  way,  a  remark  which  must  be  taken  as  subject,  or 
as  not  meant  in  a  sense  opposed,  to  this,  that  it  may  pos* 
sibly  be  right  and  useful  to  compare  the  doctrines,  disci- 
pline, polity,  and  practice  of  the  Established  Church  of 
Scotland,  as  they  were  on  the  4th  of  April,  1832,  with  her 
doctrines,  discipline,  polity,  and  practice,  not,  I  think, 
at  any  earlier  period,  but  at  some  later  period,  for  the 
purpose  of  ascertaining  whether  they  were  substantiaUy 
the  same  at  those  later  periods  as  on  the  4th  of  April 
1832.  This  (so  far  as  it  has  appeared  to  me  not  superflu- 
ous) I  have  done,  as  well  as,  with  the  assistance  of  the  ma- 
terials before  the  Court,  I  have  been  able;  and  from  these 
materials  I  think  it  a  just  and  legitimate  inference,  that 
the  doctrines,  discipline,  polity  and  practice  of  the  Es- 
tablished Church  of  Scotland,  were  substantially  such  and 
the  same  on  the  4th  of  April,  1832,  as  at  the  time  when  Mr. 
Munro  was  ordained  to  the  ministry  upon  this  foundation, 
and  such  and  the  same  at  that  time  as  at  the  time  when 
his  functions  in  that  office  actually  commenced,  and  such 
and  the  same  at  the  time  when  those  functions  actually 
commenced  as  at  the  beginning  of  the  latter  half  of  the 
year  1844,  and  the  same  fix)m  the  beginning  of  the  latter 
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1848.  half  of  the  year  of  1844  continually  to  the  present  time. 
With  respect  to  her  state  between  the  time  when,  after 
Mr.  Munro's  ordination,  his  functions  in  the  office  of 
minister  upon  this  foundation  actually  commenced,  and 
the  end  of  the  first  half  of  the  year  1844, 1  do  not  think 
it  necessary  to  express  any  opinion,  beyond  at  least  this — 
that,  as  it  appears  to  me,  judging  as  well  from  the  mate- 
rials before  the  Court  as  I  can,  the  seceders,  in  the  great 
secession  of  the  year  1843,  by  which  the  Free  Church  was 
formed,  did  at  that  time  think  and  act,  and  have  since 
thought  and  acted,  in  a  manner  less  in  conformity  and 
less  agreeable  to  those  doctrines,  that  discipline,  that 
polity,  and  that  practice,  which,  on  the  4th  of  April, 
1832,  were,  whether  rightly  or  erroneously,  the  doctrines, 
discipline,  polity,  and  practice  of  the  Established  Church 
of  Scotland,  than  the  manner  in  which  the  General  Assem- 
bly of  the  Established  Church  of  Scotland,  (considered 
exclusively  of  the  seceders,)  did,  at  the  time  of  the  seces- 
sion, think  and  act,  and  have  ever  since  thought  and 
acted. 

With  regard  to  the  point  raised  as  to  the  power  or  com- 
petency of  exercising  spiritual  or  ecclesiastical  jurisdiction 
in  Scotland,  so  as  to  affect  Mr.  Munro  in  his  spiritual  or 
ecclesiastical  capacity,  notwithstanding  his  residence  and 
settlement  in  England  (which  power  or  competency,  as  I 
have  said,  I  understand  him  to  deny) ;  having  considered 
that  point  also,  as  well  as  I  have  been  able,  I  am  of  opin- 
ion, whatever  may  have  been,  whatever  may  be,  the 
powers,  the  functions,  or  the  duties  of  any  English  Pres- 
bytery or  English  Synod,  that  there  was  a  spiritual  or  ec- 
clesiastical jurisdiction  exerciseable  in  Scotland  over  Mr. 
Munro,  immediately  after  the  time  when,  subsequently  to 
his  ordination  by  the  Presbytery  of  Edinburgh,  he  had  be- 
come the  settled  minister  of  this  charity,  and  resident  ac- 
cordingly in  England,  a  jurisdiction  which,  as  I  think,  has 
never  been  abandoned — ^has  never  ceased  to  exist. 
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Whether,  Mr.  Munro  being  out  of  Scotland,  that  juris-  ^1M8. 
diction  could  do  more  against  him  than  declare  him  to  be 
no  longer  a  minister  of  the  Established  Church  of  Scot- 
land, or  no  longer  in  communion  with  her,  I  do  not,  and 
I  need  not,  say.  But  I  am  satisfied  that,  ever  since  his 
ordination,  it  has  continued  competent  to  that  jurisdiction 
well  to  make  such  a  declaration  concerning  him. 

The  particular  judicatory,  or,  if  more  than  one,  the  judi- 
catories to  exercise  or  the  form  or  manner  of  exercising  the 
jurisdiction  it  is  not  my  business,  for  the  present  at  least, 
to  specify  or  ascertain. 

I  am  of  opinion  also  (though  this  addition  to  what  I 
have  said  may  possibly  be  superfluous),  that  the  materials 
before  the  Court  do  not  afford  any  suflScient  reason  for  in- 
ferring or  supposing  that,  by  any  proceedings  of  any  Ge- 
neral Assembly  or  otherwise,  it  has  been  rendered  impos- 
sible, improper,  or  unnecessary  for  the  minister  upon  this 
foundation  to  be  (as  such  or  while  such)  a  minister  in  con- 
nexion or  communion  with  the  Established  Church  of 
Scotland  in  the  sense  in  which  the  constitution  deed  used 
those  terms  or  either  of  them. 

I  consider  that  the  view  taken  by  Mr.  Munro  and  his 
supporters  of  the  effect  of  the  resolutions  or  acts  of  the 
General  Assembly  of  the  Established  Church  of  Scotland, 
on  which  they  rely  with  regard  to  this  part  of  the  case, 
cannot  be  maintained ;  and  that  the  first  proposition  of  the 
Attorney-General  and  the  plaintiffs  is  correct  and  well 
founded,  namely,  that  it  was  and  has  uniformly  been 
essential  to  the  due  performance  of  divine  worship  and 
service,  upon  the  foundation  of  the  constitution  deed,  and 
essential  to  the  due  performance  of  its  trusts,  that  the 
minister  for  the  time  being  upon  the  foundation,  should 
be  a  minister  belonging  to  and  in  full  communion  with 
the  Established  Church  of  Scotland,  understanding  the 
terms  "  belonging  to  "  and  '^  communion  "  in  the  sense 
in  which  they  are  used  in  the  constitution  deed.     This  I 
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1848:  say,  not  without  having  read  attentively  the  various  acts 
and  proceedings  of  the  General  Assembly  of  the  Established 
Church  of  Scotland,  which  are  in  evidence,  and  the  testi- 
mony of  Mr.  Campbell,  Dr.  Cunningham,  Mr.  Dunlop,  and 
Mr.  Moncrief,  but  also  not  without  having  read  the  depo- 
sitions of  Dr.  Cumming,  Mr.  Robert  Bell,  Mr.  More,  and 
Mr.  Penney. 

I  may  now  proceed  to  the  second  proposition  of  the  At- 
torney-General and  the  plaintiffs,  namely,  that  Mr.  Munro, 
at  some  time  between  the  end  of  December,  1842,  and  the 
month  of  July,  1844,  ceased,  if  he  had  not  before  ceased 
to  be,  and  has  not  since  been,  a  minister  belonging  to  and 
in  full  communion  with  the  Established  Church  of  Scot- 
land,— ^a  part  of  the  case,  as  to  which  it  is  probably  right 
that  I  should  enter  into  some  detail. 

He  was  ordained,  at  Edinburgh,  to  the  spiritual  charge 
upon  this  foundation,  in  1832,  in  the  manner  shewn  by 
these  documents: — 

"Trustees'  Hall,  Edinburgh,  1st  August,  1832. 

"  The  Presbytery,  having  met  and  been  duly  constituted 
sederunt.  Dr.  Dickson,  Moderator,  P.  Y.;  Dr.  Inglis,  Dr. 
Muirhead,  Dr.  Ritchie,  &c.  &;c. 

"Inter  alia,  Dr.  Gordon  gave  in  the  following  papers  re- 
lative to  the  nomination  of  Mr.  Alexander  Munro,  preacher 
of  the  Gospel,  to  be  minister  of  the  congregation  in  con- 
nexion with  the  Church  of  Scotland,  at  present  assembling 
in  the  Mechanics'  Institution,  Manchester:  viz. 

"  Ist  Extract  from  the  trust  deeds  of  the  Scotch  Church, 
St  Peter's-square,  Manchester. 

"  2nd.  Call  to  Mr.  Munro  by  trustees  and  heads  of  fami- 
lies, being  communicants  of  said  congregation. 

"  3rd.  Concurrence  of  communicants  and  Letters. 

"  4th.  Bond  for  a  yearly  stipend  to  Mr.  Munro  of  at  least 
2002. 
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**  5th.  Extract  licence  by  the  Presbytery  of  Glasgow. 

''  6th.  Mr.  Munro's  letters  intimating  his  acceptance  of 
the  calL 

"  7th.  Certificate  by  the  Presbytery  of  Glasgow  of  the 
good  character  and  conduct  of  Mr.  Munro; — and, 

"8th.  Certificate  of  his  having  qualified  to  Government. 

"These  papers  having  been  read  and  considered,  the  Pres- 
bytery resolved  to  proceed  to  Mr.  Munro's  trials  for  ordina- 
tion as  a  minister  of  the  Gospel,  with  a  view  to  his  becoming 
stated  pastor  of  the  Scotch  Church  in  St.  Peter's-square, 
Manchester,  and  instructed  the  Moderator  to  prescribe  to 
him  subjects  for  discoxirses  to  be  delivered  before  them." 

The  next  is  of  the  29th  of  the  same  month,  at  the  same 
place. 

"  The  Presbytery,  having  met  and  been  duly  constituted 
sederunt,  Mr.  Purdie,  Moderator;  Dr.  Ritchie,  Dr.  M*Knight, 
Dr.  Muirhead,  &c.  &c.  Inter  alia,  Mr.  Munro  delivered  a 
lecture  on  Luke,  xi.  1 5th — 24th,  and  an  exercise  with  addi- 
tions on  2  Peter,  iii  13th,  which  were  sustained  as  parts  of 
his  trials  for  ordination.  Mr.  Munro  was  examined  as  to 
his  skill  in  the  Greek  and  Hebrew  languages,  and  as  to  his 
knowledge  of  church  history  and  theology;  and  the  Pres^ 
bytery  being  satisfied  therewith,  the  questions,  appointed 
by  the  Act  of  Assembly  to  be  put  to  such  as  are  to  be  or- 
dained, were  put  to  him ;  and  to  these  he  gave  satisfying 
answers;  also  he  judicially  subscribed  the  formula.  Where- 
upon the  Moderator  did  by  solemn  prayer  and  imposition 
of  hands  of  himself  and  of  the  brethren  present  ordain  Mr. 
Munro  as  a  minister  of  the  Gospel,  and  with  a  view  to  his 
becoming  the  regular  and  stated  pastor  of  the  Presbyterian 
Church  in  St  Peter's-square,  Manchester.  Mr.  Munro  then 
received  the  right  hand  of  fellowship  from  the  brethren 
present,  and  was  suitably  exhorted  by  the  Moderator.  The 
Presbytery  also  instructed  their  clerk  to  furnish  Mr.  Mim- 
ro  with  extract  minutes  of  their  procedure  on  this  occa^ 
sion." 


176  CABBS  IN  CHANCEBT. 

1848.  The  third  of  these  documents  is  thus:  it  is  the  formula 

subscribed  by  Mr.  Munro: — 

''I,  Alexander  Munro,  do  hereby  declare,  that  I  sin- 
cerely own  and  believe  the  whole  doctrine  contained  in 
the  Confession  of  Faith  approved  by  the  General  Assem- 
blies of  this  National  Church,  and  ratified  by  law  in  the 
year  1690,  and  frequently  confirmed  by  divers  acts  of  Par- 
liament since  that  time  to  be  the  truths  of  God;  and  I  do 
own  the  same  as  the  confession  of  my  faith ;  as  likewise 
I  do  own  the  purity  of  worship  presently  authorised  and 
practised  in  this  Church,  and  also  the  Presbyterian  govern- 
ment and  dbcipline  now  so  happily  established  therein, 
which  doctrine,  worship,  and  church  government  I  am 
persuaded  are  founded  upon  the  Word  of  God,  and  agree- 
able thereto;  and  I  promise,  that,  through  the  grace  of 
God,  I  shall  firmly  and  constantly  adhere  to  the  same, 
and,  to  the  utmost  of  my  power,  shall  in  my  station  assert, 
maintain,  and  defend  the  said  doctrine,  worship,  discipline, 
and  government  of  this  Church  by  Kirk  Sessions,  Presby- 
teries, Provincial  Synods,  and  General  Assemblies;  and  that 
I  shall  in  my  practice  conform  myself  to  the  said  worship, 
and  submit  to  the  discipline  and  government,  and  never 
endeavour,  directly  or  indirectly,  the  prejudice  or  subver- 
sion of  the  same ;  and  I  promise  that  I  shall  follow  no 
divisive  course  from  the  present  establishment  in  this 
Church. 

(Signed)        "  Albxandbr  Munro." 

In  May,  184J3,  took  place  finally,  openly,  and  formally, 
that  great  secession  from  the  Established  Church  of  Scot- 
land which  had  been  sometime  impending,  and  in  which 
the  Free  Church  originated,  as  has  been  mentioned  already, 
and  as  every  one  knows.  There  was  on  that  occasion  made 
an  act  of  the  General  Assembly  of  the  Established  Church 
of  Scotland  in  these  terms: — 
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**lst  The  General  Assembly  haying  maturely  considered 
the  protest  read  on  Thursday  last,  the  18th  of  May,  by  the 
lat^  Moderator,  followed  as  it  was  by  sessions  from  the 
Assembly  of  those  by  whom  it  was  subscribed,  and  in  which 
protest  they  declared  their  intention  of  separating  from 
the  Establishment;  and,  having  also  considered  a  docu- 
ment laid  on  the  table,  containing  a  formal  deed  of  sepa- 
ration from  the  Established  Church  of  Scotland,  did  and 
hereby  do  find,  that  the  ministers  who  attached  their 
names  to  the  said  protest  have  ceased  by  their  own  act 
to  be  ministers  of  the  Church  of  Scotland ;  that  their  seve- 
ral churches  have  become  vacant;  and  that  they  are  dis- 
qualified for  receiving  any  presentation  or  appointment  to 
a  parochial  or  other  spiritual  charge  in  the  Church  as  by 
law  established,  unless  reponed  by  the  competent  eccle- 
siastical judicatories;  and  that  the  subscribing  elders  are 
no  longer  elders  in  any  of  the  parishes  or  sessions  con- 
nected with  the  establishment 

"The  General  Assembly  hereby  instruct  Presbyteries  to 
intimate  without  delay  the  vacancies  thus  occasioned  to 
the  patrons,  or  to  those  entitled  to  present  or  to  nominate 
persons  by  whom,  when  found  qualified,  they  may  be  sup- 
plied. And  whereas  it  has  been  formally  intimated,  that 
there  are  additional  ministers  and  elders,  not  members  of 
this  Assembly,  who  have  since  adhered  to  the  above-men- 
tioned protest,  and  have  subscribed  one  of  the  same  import, 
the  General  Assembly  instruct  the  different  Presbyteries 
of  the  church  to  meet  on  or  before  the  second  Wednesday 
of  June,  and  this  for  the  purpose  of  ascertaining  whether 
any  of  their  members  have  so  done;  and,  in  the  event  of 
this  being  established  by  the  signature  of  such  ministers 
and  elders,  or  by  their  acknowledgment  of  such  signatures, 
or  if  the  persons  said  to  have  signed,  shall  not  appear  be- 
fore the  Presbytery  when  summoned,  or  shall  refuse  to 
an^er  to  such  Presbyteries,  that  they  shall  be  declared  to 

VOL.  n.  H  D.  0.  s. 
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1848.  be  in  the  same  situation  with  the  ministers  and  elders, 
members  of  the  Assembly,  who  subscribed  the  protest; 
and  that  similar  steps,  as  above  prescribed,  be  taken  for 
declaring  their  churches  vacant,  and  for  having  them  sup- 
plied, as  soon  as  can  be  conveniently  done,  with  persons 
found  qualified  to  discharge  the  ministerial  duties,  the 
incumbents  who  had  subscribed  becoming  no  longer  mem- 
bers of  the  Church,  and  for  removing  from  the  sessions  of 
the  church  the  additional  subscribing  elders,  the  sentences 
of  Presbyteries  as  to  these  classes  of  persons  being  minis- 
terial and  final,  from  which  no  dissent  or  protest  can  be 
taken." 

Almost  contemporaneously  with  this  act,  and  within 
less  than  a  week  after  the  protest  to  which  it  refers,  Mr. 
Munro,  Mr.  Robert  Barbour,  and  some  others,  are  found 
holding  a  kirk  session  at  which  they  assent  to  the  follow- 
ing resolution  or  memorandum.  It  is  on  the  22nd  of 
May,  1843,  a  date  which  I  think  I  have  already  mentioned 
incidentally: — 

"  The  Session  having  been  convened,  in  consequence  of 
tidings  received  of  the  crisis  that  now  had  occurred  in  the 
affairs  of  the  Church  of  Scotland,  bringing  on,  as  it  has 
done,  a  separation  of  the  brethren,  the  Session  held  a 
friendly  conversation  on  the  subject,  and,  while  they 
deeply  lament  the  evil  that  has  arisen,  they  also  deeply 
sympathise  in  the  sufferings  and  privations  which  those 
ministers  who  have  retired  are  about  to  undergo  for  the 
sake  of  the  principles  they  maintain.  The  Session  are  also 
gratified  to  know  that  efforts  are  about  to  be  made  in  this 
town  and  neighbourhood  for  procuring  pecuniaiy  assist- 
ance to  aid  them;"  but  it  does  not  stop  at  ''aid  them," 
there  are  some  more  words  than  those:  the  language  is — 
"  for  procuring  pecuniaiy  assistance  to  aid  them  in  main- 
taining religious  ordinances.^' 

In  July,  August,  and  September,  of  the  same  year,  Mr. 
Munro  and  others  agree  in  Kirk  Session  to  the  three 
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following  resolutions  or  memorandumfl,  with  the  wording        1848. 
of  one  of  which  I  have  been  struck  particularly: — 

^'At  a  meeting  of  Session,  held  in  the  Session-house, 
Monday  evening,  July  24th,  1843,  present,  the  Bev.  Alex- 
ander Hunro,  Moderator;  Mr.  Gt.  F.  Barbour,  Mr.  M'Ewen, 
Mr.  Burt,  Mr.  Kelly,  and  Mr.  John  Hannay,  the  Session 
next  came  to  the  following  resolution,  in  consequence  of 
the  position  in  which  the  congregation  is  now  placed,  and 
the  difficulty  of  supplying  the  pulpit  in  the  case  of  the 
minister's  sickness  or  temporary  absence,  arising  out  of 
the  recent  eyents  that  have  taken  place  in  the  Church  of 
Scotland,  and  Ihe  changes  that  are  still  going  on: 

"  The  Session  unanimously  resolved,  that,  in  the  mean- 
time, until  the  matter  be  considered  by  the  managers,  it 
is  desirable  that  the  minister  avail  himself  of  the  assist- 
ance of  the  ministers  holding  the  doctrines  of  the  Confes- 
sion of  Faith  of  the  Westminster  Asssembly,  and  conducting 
the  services  according  to  the  forms  of  the  Church  of  Scot- 
land; and  that  the  managers  be  respectfully  requested  to 
co-operate  in  this  and  every  other  measure  that  may  con- 
duce to  the  harmony  and  edification  of  the  congregation. 
Mr.  Kelly  was  appointed  presbytery  elder.  The  meeting 
was  closed  with  prayer.    Alexander  Munro,  Moderator.'' 

''  At  a  meeting  of  Session,  held  in  the  Session-house, 
August,  27, 1843,  present,  the  Bev.  Alexander  Munro,  Mo- 
derator; Mr.  M'Ewen,  Mr.  Kelly,  and  Mr.  Hannay;  absent, 
Mr.  Barbour,  Mr.  GL  F.  Barbour,  and  Mr.  Burt  The  meet- 
ing was  constituted  with  prayer.  The  Moderator  stated 
that  application  had  been  made  to  him  by  the  committee 
appointed  to  receive  subscriptions  in  aid  of  the  Free  Church 
of  Scotland,  for  collections  to  be  made  in  the  church  in 
behalf  of  that  object  when'  the  deputation  would  be  in 
Manchester.  It  was  agreed  that  the  request  should  be 
granted,  provided  the  members  of  Session,  who  were  ab- 
sent, had  no  objections.  The  meeting  was  closed  with 
prayer.    Alexander  Munro,  Moderator." 

n2 
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The  next  is  of  the  next  month : — 

''  At  a  meeting  of  Session,  held  in  the  Session-hoas^ 
September  27,  1843,  present,  the  Rer.  Alexander  Munro, 
Moderator;  Mr.  R.  Barbour,  Mr.  G.  F.Barbour,  Mr.  M'Ewen, 
Mr.  Kelly,  Mr.  Burt,  and  Mr.  Hannaj.  The  meeting  was 
constituted  with  prayer.  The  minutes  of  the  three  pre- 
vious meetingswere  read  over,  and  confirmed.  Reports  were 
giren  respecting  the  parties  whohad  been  visited.  The  meet- 
ing was  closed  bj  prayer.    Alexander  Munro,  Moderator." 

By  this  time  the  leaning,  and  more  than  leaning,  of  Mr. 
Munro  and  the  majority  of  the  managers  towards  the  Free 
Church  having  become  practical  as  well  as  notorious,  the 
complaints  and  remonstrances  of  the  unshaken  adherents 
to  the  Established  Church  of  Scotland,  who  were  connect- 
ed with  the  charity,  had  begun.  They  were  received  for  a 
time,  at  least,  in  a  manner  that  may  have  been  meant  as 
conciliatory,  but  was  fruitlesa 

In  October  of  the  same  year,  Mr.  Munro  and  others,  at  a 
Kirk  Session,  agreed  to  thl  r^olution  or  memoranduin:- 

'^At  a  meeting  of  Session,  held  in  the  Session-house, 
Monday  evening,  October  2,  1843,  present,  the  Rev.  Alex. 
Munro,  Moderator;  Mr.  R  Barbour,  Mr.  6.  F.  Barbour,  Mr. 
M'Ewen,  Mr.  Burt,  Mr.  Kelly,  and  Mr.  Hannay — ^the  meet- 
ing was  constituted  with  prayer — some  conversation  took 
place  respecting  the  present  state  of  the  church,  more  par- 
ticularly in  reference  to  our  present  position  to  the  Free 
Church  of  Scotland,  in  order  that  the  Session  might  more 
thoroughly  imderstand  each  other  upon  some  points  that 
were  agitating  the  congregation,  and  with  a  view  to  ob- 
viate any  feeling  of  disaffection  that  may  exist  amongst 
its  members.  The  result  of  which  was,  that  the  Session 
are  unanimous  in  repeating  their  approval  of  the  prin- 
ciples upheld  by  the  Free  Church,  and  agree  to  main- 
tain fellowship  with,  and  to  exercise  sympathy  towards 
them,  while,  at  the  same  time,  we  continue  to  maintain 
our  independence  as  under  the  ecclesiastical  jurisdiction 
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of  the  Presbyterian  Church  in  England.  The  Moderator  1848. 
read  over  the  names  of  a  number  of  parties  who  had  applied 
to  join  the  communion  of  the  Church  on  the  ensuing  occar 
sion,  which  were  approved  o£  Mr.  Munro  intimated  that 
Mr.  Watson,  of  Bedford,  had  consented  to  assist  him  at  the 
communion.  The  meeting  was  closed  with  prayer.  Alex- 
ander Munro,  Moderator.'' 

At  another  Eirk  Session,  held  4th  November,  1843,  Mr. 
Munro  and  others  concurred  in  the  following: — 

"Mr.  Munro's  house,  Acomb-street,  Manchester,  Nov. 
4,  1843.  The  Session  being  met  and  constituted  with 
prayer,  present,  the  Rev.  Alexander  Munro,  Moderator; 
Mr.  Robert  Barbour,  Mr.  Kelly,  Mr.  G.  F.  Barbour,  Mr. 
M'Ewen,  Mr.  Hannay,  and  Mr  Burt:  Two  documents, 
dated  October  26th  and  30th,  drawn  up  by  a  committee 
appointed  by  certain  parties,  calling  themselves  mem- 
bers and  friends  of  the  Established  Church  of  Scotland, 
and  addressed  to  the  Session,  were  read  and  considered, 
and  the  following  reply  was  approved  of,  and  ordered 
to  be  engrossed  on  the  minutes: — 'The  minister  and 
elders  of  the  Scotch  Church,  St.  Peter's-square,  would  ob- 
serve, in  reference  to  the  minutes  transmitted  to  them  of 
meetings  held  on  the  26th  and  30th  October,  as  follows . 
That  it  has  ever  been  their  anxious  desire  to  promote,  by 
every  means  in  their  power,  the  interests  of  the  congrega- 
tion in  which  they  are  office-bearers;  and  they  unite  with 
the  members  of  the  committee  in  considering,  that  it  is  a 
cause  of  gratitude  to  Almighty  God  that  their  labours  have 
been  thus  far  blessed,  and  that  harmony  and  peace  have 
so  long  prevailed;  that  the  momentous  events  which,  by 
Divine  Providence,  have  lately  taken  place  in  Scotland 
in  the  disruption  of  the  beloved  Church  of  our  fathers,  and 
the  effects  consequent  thereupon,  shaking  to  its  very  base 
the  fabric  of  religious  society,  could  hardly  be  without  their 
influence  on  a  congregation,  the  greater  portion  of  whose 
members  are  more  or  less  connected  with  the  northern  part 
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1848.  ^  of  the  island.  Mr.  Munro,  for  himself,  would  respectfully 
state,  that  to  those  attending  his  ministry,  it  must  be  ob« 
vious,  that  he  has  as  rarely  as  most  ministers  introduced 
into  the  pulpit  any  of  those  topics  which  may  by  some  be 
deemed  secondary  to  the  great  end  of  the  Christian  mi- 
nistry. But  it  must  also  be  obvious,  that  the  nature  and 
spirit  of  his  office  forbid  that  he  should  consent  to  exclude 
absolutely  from  notice  any  subject,  whatever  it  may  be, 
that  occupies  the  attention  of  the  religious  world,  more 
especially  one  which  at  present  attracts  so  much  attention 
amongst  all  branches  of  our  Presbyterian  communion,  and 
which,  in  the  course  of  Providence,  is  bearing  so  directly 
upon  the  religious  interests  of  our  native  land.  He  can  only 
say  that  he  trusts,  that  when  proper  occasion  calls  for  it, 
he  may  always  be  able  to  notice  such  subjects,  especially 
in  their  bearings  on  the  congregation  and  the  progress  of 
the  Gospel,  with  such  a  measure  of  discretion,  and  in  such  a 
spirit,  as  to  avoid  giving  any  just  grounds  of  offence.  Mr. 
Munro  would  not  knowingly  admits  nor  would  the  elders 
sanction  the  introduction  of  any  minister  into  the  pulpit  who 
would  make  it  a  vehicle  for  uncharitable  or  otherwise  excep- 
tionable statements.  It  has  been  their  eamestwish, that  mu- 
tual forbearance  should  be  shewn  by  members  of  the  church 
towards  one  another,  where  a  difference  of  opinion  existed 
regarding  the  late  important  and  exciting  events;  and  they 
can  assuredly  state,  that,  in  whatever  steps  they  have 
taken,  they  have  been  actuated  solely  by  a  sincere  desire 
to  promote  the  best  interests  of  the  congregation;  that 
while  they  deeply  regret  that  the  cause  which  they  have 
pursued  should  have  given  offence  to  any  of  the  congrega- 
tion, yet  they  do  not  consider  that  they  would  have  been 
justified  in  declining  to  sanction  the  collections  which 
were  recently  made,  and  to  receive  the  services  of  the 
ministers  referred  to,  who  have  lately  resigned  their  liv- 
ings in  defence  of  those  principles  wliich  are  alike  incor- 
porated with  the  standards  of  the  Church,  and  are  in  ac- 
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cordance  with  the  views  and  practice  of  that  ecclesias-  ^  18^« 
tical  jurisdiction  under  which  the  congregation  is  here 
placed,  and  which  was  formed  on  the  recommendation  of 
the  Assembly  of  the  Church  of  Scotland;  that  in  having 
done  so,  they  are  not  aware  that  they  have  acted  contrary 
to  any  of  the  provisions  of  the  trust-deed.  The  clause 
which  refers  to  the  introduction  of  occasional  ministers  ' 
may  seem  ambiguous;  yet  they  do  not  consider  that  any 
violation  of  it  has  taken  place.  The  opinion  of  eminent 
counsel  has  been  taken  by  one  of  the  trustees  for  his  own 
satisfaction,  which  they  find  justifies  the  course  pursued; 
that  the  Session  would  at  all  times  regard  with  the  deep- 
est concern  even  a  mere  possibility  of  the  congregation 
being  broken  up,  and  its  various  institutions  laid  pros« 
trate,  as  the  effect  of  any  extreme  measures  adopted  by 
members  of  the.'  congregation.  With  these  explanations 
the  Session  trust,  that,  in  their  endeavours  to  promote  the 
edification  of  the  congregation,  they  will  be  supported  by 
its  members,  acting  towards  one  another  in  a  conciliating 
and  Christian  spirit,  and  charitably  interpreting  the  acts 
of  its  office-bearers;  and  it  will  be  a  source  of  thankful- 
ness to  the  Great  Head  of  the  Church,  if  harmony  be 
again  established;  and  they,  who  are  fellow-worshippers 
in  the  same  sanctuary,  all  agree  in  endeavouring  to  keep 
the  unity  of  the  spirit  in  the  bonds  of  peace.  That  this 
happy  result  may  be  soon  attained  and  long  enjoyed,  is 
their  earnest  prayer.  The  meeting  was  closed  with  prayer. 
Alexander  Munro,  Moderator;  John  Hannay,  Session- 
clerk.'" 

And  now,  with  regard  to  the  Manchester  overture  of 
March,  1844,  and  the  Berwick  overture  of  April,  it  is  per^ 
haps  mere  repetition  to  say  as  to  these,  that  I  consider 
them  as  stating  and  embodying  the  opinions  of  Mr.  Munro 
and  others  of  the  defendants  as  to  the  Free  Church. 

Among  the  contents  of  these  overtures  are  these  pas- 
sages:— 
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1848'  ^  In  the  Manchester  overture  it  is  said  amongst  other 
things :  "  And  further,  the  Synod  of  the  Presbyterian 
Church  in  England  deeply  deplore  that  the  Church  of 
Scotland,  as  by  law  established,  should,  by  tacit  acqui* 
escence  or  by  overt  act,  have  submitted  to  the  Eras- 
tian  usurpation  of  the  civil  power  in  spiritual  matters, 
which  this  Synod  cannot  regard  in  any  other  light  than  as 
a  sinful  concession  and  compromise  of  most  sacred  prin- 
ciples, and  a  grievous  dereliction  of  duty  before  God,  against 
which  they  are  bound  to  protest  and  lift  up  atestimony;  and 
while  they  protest  against  the  usurpation,  and  deplore  the 
submission,  they  at  the  same  time  pray" ^It  is  not  ne- 
cessary to  read  what  follows:  '^  And,  finally,  the  Synod 
of  the  Presbyterian  Church  in  England  hereby  record  the 
deepest  sympathy  with  the  ministers  of  the  Free  Church, 
who,  for  conscience  sake,  have  suffered  the  loss  of  all 
things — ^the  warmest  admiration  and  approval  of  their 
devoted  and  self-sacrificing  maintenance  of  great  and  holy 
principles  common  to  this  Church,  although,  from  the 
first,  at  the  hazard,  and  in  the  end,  with  the  loss  of  all  their 
earthly  possessions,  and  the  most  lively  gratitude  to  Al- 
mighty God  for  the  grace  bestowed  upon  them  in  the 
day  of  trial." — I  need  not  pursue  that  paragraph  to  the 
end.  The  last  is  thus:  "  The  Synod  of  the  Presbyterian 
Church  in  England,  furthermore,  appoint  that  an  attested 
copy  of  these  declarations,  protest,  and  testimony,  be  pre- 
sented to  the  next  meeting  of  the  General  Assembly  of  the 
Free  Church  of  Scotland,  by  the  deputation  hereinafter  to 
be  appointed,  to  appear  at  such  General  Assembly  as  re- 
presentatives of  this  church;  and  the  said  deputation  are 
hereby  instructed  to  use  all  diligence  that  the  General 
Assembly  of  the  said  Free  Church  do  make  such  regula- 
tions for  the  translation  of  ministers  from  the  one  Church 
to  the  other,  and  for  the  establishment  of  mutual  co-oper- 
ation between  the  two  Churches,  as  is  desired  in  the  pre- 
mises, such  regulations  to  be  submitted  to  this  Synod." 
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Now  this  overture,  as  I  have  already  said,  was  proposed        1848. 
for  the  adoption  of  the  meeting  or  assembly  called  **  The 
Synod  of  the  Presbyterian  Church  of  England/'  and  was 
adopted  by  that  meeting. 

Soon  after  the  latter  of  these  proceedings,  the  General 
Assembly  of  the  Established  Church  of  Scotland  passed,  in 
May,  1844,  this  act  or  resolution: 

"At  Edinburgh,  the  27th  day  of  May,  1844.— On  which 
day  the  General  Assembly  of  the  Church  of  Scotland  being 
met  and  constituted,  called  for  the  report  of  the  committee 
on  the  state  of  churches  in  England  maintaining  a  cor^ 
respondence  with  the  Church  of  Scotland,  which  was  given 
in  and  read  by  Principal  Macfarlane. 

"  The  General  Assembly  having  heard  on  a  former  day  a 
statement  by  the  Rev.  John  Cumming,  Moderator  of  the 
Presbytery  of  London,  in  reference  to  the  state  of  the 
branch  of  the  Scotch  Church  in  England,  formerly  desig- 
nated '  The  Synod  of  the  Presbyterian  Church  in  England 
in  connexion  with  the  Church  of  Scotland,'  and  having 
received  further  communications  from  Mr.  Cumming  on 
the  same  subject,  through  a  committee  appointed  to  confer 
with  him;  from  which  statement  and  communication  it 
appears  that  the  said  Synod  have  repudiated  their  con- 
nexion with  the  Established  Church  of  Scotland;  and  the 
(General  Assembly,  being  fally  satisfied  as  to  the  fact  now 
mentioned,  which,  indeed,  is  matter  of  notoriety,  feel  it 
impossible  in  these  circumstances  to  allow  their  resolu- 
tion, recognising  the  said  Synod  as  a  branch  of  this 
Church,  to  continue  unrepealed;  and  accordingly  they  did 
and  hereby  do  rescind  the  act  of  Assembly,  27th  of  May, 
1836,  by  which  such  recognition  was  authorised.  Further, 
the  General  Assembly,  having  understood  from  the  state- 
ment and  communications  above  referred  to,  and  other- 
wise on  sufficient  information,  that  there  are  many  Scotch 
ministers  and  congregations  in  England,  particularly  in 
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1848.^  London,  who  disapprove  of  the  proceedings  of  the  afore- 
said Synod  in  dissolving  its  connexion  with  the  Church 
of  Scotland,  and  who  wish  to  maintain  communion  with 
this  Church,  and  to  be  recognised  as  forming  a  branch  of 
the  same;  and  the  General  Assembly  being  desirous  of 
providing  for  the  efficient  pastoral  superintendence  of  their 
countrymen  in  England,  and  of  enabling  them  to  main- 
tain unimpaired  their  connexion  with  the  Church  of  their 
fathers,  appointed  a  committee,  with  instructions  to  open 
a  correspondence  with  such  ministers  and  congregations  in 
England  as  still  adhere  to  the  Church  of  Scotland,  to  ad- 
vise and  assist  in  the  formation  of  Presbyteries  and  a  Synod 
in  England,  which,  in  aU  matters  of  miniaterial  — - 
nion,  may  be  distinctly  and  publicly  recognised  as  a  branch 
(^this  Churdi,  instituted  to  provide  for  the  spiritual  wants 
of  our  countrymen  settled  in  the  sister  kingdom,  and  also 
to  take  the  oversight  of  such  of  our  ministers  and  proba- 
tioners as  may  at  any  time  be  temporary  residents  in  that 
part  of  the  empire,  and  to  report  Sd/diligence  to  next 
Assembly/' 

And  now  as  to  Mr.  Munro's  answers  in  the  cause.  His 
second  answer  contains  this  passage: — 

"  And  this  defendant  says,  he  believes  it  to  be  true  that 
the  Established  Church  of  Scotland  is  not  the  same  Church 
in  doctrine,  rites,  forms,  and  usages  as  it  was  at  the  date 
of  the  establishment  of  the  church  in  St  PeterVsquare,  in* 
asmuch  as  since  that  time  the  Church,  as  now  established, 
has  allowed,  contrary  to  the  Westminster  Standards,  the 
interference  of  the  civil  court  in  matters  purely  spiritual; 
and  this  defendant  believes,  that  the  persons  who  remain 
now  in  the  Established  Church  of  Scotland  have,  since 
the  establishment  of  the  said  Church,  materially  departed 
from  the  doctrines  of  the  Church  of  Scotland.  And  this 
defendant  admits  it  to  be  true,  that,  from  the  period  of 
this  defendant  having  become  minister  of  the  said  church 
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in  St  PeterVsquare,  and  down  to  the  adoption,  by  the  IB^> 
before-mentioned  members  and  ministers  of  the  Church  of 
Scotland,  of  the  name  of  the  Free  Church  of  Scotlandj 
being  the  same^  event  as  in  the  said  information  and  bill 
is  called  the  formation  of  the  body  of  seceders  called  the 
Free  Church  of  Scotland,  this  defendant,  and  the  trustees 
and  managers  of  the  said  church  in  &L  PeterVsquare,  did 
duly  observe  the  provisions  of  the  said  indenture  of  the 
4th  of  April,  1832,  and  the  trusts  thereof,  so  far  as  there 
are  any  valid  trusts  therein;  and  divine  worship  and  ser- 
vice was,  during  the  aforesaid  period,  duly  conducted;  and 
the  said  church,  and  the  buildings  and  premises  connected 
therewith,  were  duly  used,  occupied,  and  ^oyed,  conform- 
ably with  the  trusts  and  provisions  of  the  said  indenture.'^ 

His  first  answer  contains  these  paragnq^hs: — 
''And  this  defendant  says,  that  a  large'proportion  of  this 
defendant's  congregation,  in  St  Pister's-square  aforesaid, 
were  of  opinion,  that  the  members  of  the  Free  Church 
were  altogether  in  the  right  on  the  points  in  difference  be* 
tween  them  and  the  Established  Church;  but  there  were 
some  who  entertained  a  contrary  opinion,  and  no  violent 
or  party  feelings  were  by  this  defendant  sought  to  be  raisedi 
However,  this  defendant  says,  he  has  always  entertained: 
and  expressed  great  sympathy  with  the  members  of  the 
said  Free  Church  in  the  difficulties  m  which  they  were 
placed,  by  being  deprived  of  the  establishment.  And  this 
defendant  says,  that  he  and  his  congregation  g^ierally  felt 
it  to  be  their  duty,  as  Christians,  to  assist  the  members  of 
the  Free  Church  in  the  position  m  which  they  were  so 
placed  And  this  defendant  says,  he  attended  two  public 
meetings  out  of  several  which  were  held  in  Manchester,  in 
the  months  of  October  and  November,  1843,  for  the  pur- 
pose of  raising  subscriptions  for  the  erection  of  places  of 
worship  in  Scotland  for  the  said  Free  Church  of  Scotland ; 
and  at  none  of  those  meetings  which  this  defendant  so  at- 
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1848.  ^  tended,  or  at  any  time  in  his  pulpit,  or  othenrise,  has  he 
expressed  any  hostility  to  the  Church  of  Scotland,  either 
as  now  or  formerly  established.  And  this  defendant  says, 
that  some  months  previously,  but  not  at  any  public  meet- 
ing, this  defendant  contributed  52.  for  the  purpose  of  being 
applied  in  the  erection  of  places  of  worship  in  Scotland 
for  the  said  Free  Church,  in  the  manner  as  he  had  contri- 
buted at  other  times  towards  objects  advocated  by  Wes- 
leyans.  Episcopalians,  and  other  religious  bodies. 

"  And  this  defendant  says,  that  it  has  always  been  the 
practice  of  the  Presbyterian  Churches  in  England,  holding 
the  doctrines  and  discipline  of  the  Church  of  Scotland,  to 
admit  members  of  other  orthodox  denominations  to  preach 
and  minister  in  their  churches;  and  ministers  holding  the 
same  doctrines  and  discipline  as  those  of  the  said  Church 
of  Scotland,  though  not  in  connexion  or  communion  with 
the  said  Church  of  Scotland,  have  from  time  to  time  been 
admitted,  without  objection,  to  preach  and  administer  the 
Holy  Sacrament  in  such  churches,  not  only  since  the 
adoption  of  the  said  title  of  Free  Church  of  Scotland  as 
aforesaid,  but  also  previous  to  that  time;  and  this  defend- 
ant says,  that  this  defendant  has  occasionally  been  assisted 
in  his  ministrations  in  the  said  church  by  ministers  of  the 
Presbyterian  Church  in  Ireland,  as  well  as  by  ministers 
of  the  said  Free  Church  of  Scotland;  but  that  all  such 
ministers  as  at  the  time  so  assisted  this  defendant  held 
and  maintained  doctrines,  and  the  said  ordinances  were 
administered,  in  strict  conformity  with  the  doctrines  and 
discipline  of  the  Church  of  Scotland  as  now  established ; 
and  no  minister  has  ever  officiated  in  the  said  church  in 
St  Peter's-square,  without  invitation,  sanction,  or  concur- 
rence of  this  defendant ;  and  several  of  the  ministers  of  the 
said  Free  Church,  who  have  so  assisted  this  defendant  in 
the  said  church,  had  received  ordination  from  Presbyteries 
of  the  Established  Church  of  Scotland,  before  May,  1843, 
and  had  never  been  deprived  of  their  ordination  as  mi- 
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nisters,  either  by  the  said  Church  established  in  Scotland,  1848. 
or  otherwise;  and  this  defendant  admits  it  to  be  true,  that 
during  the  period  of  the  said  deputation  from  the  said 
Church  of  Scotland  being  in  Manchester,  this  defendant, 
as  minister  of  the  said  church  in  St  Peter's-square,  and 
with  the  priiritj  and  with  the  concurrence  of  all  the  de- 
fendants in  the  said  information  and  bill  in  that  behalf 
mentioned,  did  permit  ministers  of  the  said  Free  Church 
of  Scotland,  and  ministers  forming  part  of  such  deputation, 
to  conduct  divine  worship  and  service  in  the  said  church 
in  St.  Peter's-square,  and  to  advocate  in  the  pulpit  of  the 
said  church  the  doctrines  of  the  Gospel,  as  recognised  by 
the  said  Westminster  Confession  of  Faith,  and  hj  the 
standards  of  the  Free  Church  of  Scotland,  and  of  the 
Church  now  established  in  Scotland,  but  not  otherwise  to 
advocate  the  principles  and  tenets  of  the  said  Free  Church 
of  Scotland,  or  principles  and  tenets  in  opposition  to  those 
of  the  Established  Church  of  Scotland;  and  this  defendant 
never  would  have  permitted  any  hostility  to  the  Established 
Church  of  Scotland,  meaning  thereby  the  Church  now  en- 
joying in  Scotland  the  benefits  of  an  establishment,  to  be 
expressed  in  his  pulpit;  and  this  defendant,  and  the  said 
other  defendants  in  the  said  information  and  bill  in  that 
behalf  mentioned,  did  well  know,  as  this  defendant  be- 
lieves the  fact  was,  that  the  said  ministers  were  then  mi- 
nisters of  the  said  Free  Church  of  Scotland,  and  that  such 
ministers  were  not  in  communion  with  the  said  Established 
Church  of  Scotland;  and  that  on  Sunday,  the  10th  day  of 
September,  1843,  and  after  divine  worship  and  service  had 
been  so  conducted  as  in  the  said  information  and  bill  is 
mentioned,  in  part  by  Dr.  Cooke,  a  minister  of  the  Presby- 
terian Church  in  Ireland,  and  who  was  never  a  member  or 
minister  of  the  Church  of  Scotland,  and  by  Thomas  Ghithrie, 
in  the  said  information  and  bill  mentioned,  a  collection 
of  money  was  made  in  the  church,  with  the  privity  and 
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concurrence  of  the  said  defendants  in  the  said  infonnation 
and  bill  in  that  behalf  mentioned,  for  the  objects  and  for 
the  puiposes  of  the  said  Free  Church  of  Scotland." 

And  he  "admits  that,  by  the  several  acts  and  proceedings 
in  the  said  information  and  bill  mentioned,  and,  in  &cty 
all  connexion  and  communion  between  the  Lancashire 
Scottish  Church  Presbytery  and  the  Kirk  Session  of  the 
churches  constituting  such  Presbytery,  and  the  Synod  of 
the  Presbyterian  Church  in  England,  of  which  such  Pres- 
bytery forms  part  on  the  one  part,  and  the  Church  of  Scot* 
land  as  now  established  on  the  other  part,  has,  save  as 
herein  appears,  been  put  an  end  to  and  determined;  and 
that  such  connexion  and  communion  as  herein  appears, 
but  not  any.  other  connexion  or  communion,  has  been 
formed  between  the  said  Presbytery  and  the  Eirk  Session 
of  the  several  churches  constituting  such  Presbytery,  and 
the  Synod  on  the  one  part,  and  the  said  Free  Church  of 
Scotland  on  the  other  part.  And  this  defendant  says, 
that  the  said  Synod  of  the  Presbyterian  Church  in  Eng- 
land may,  with  perfect  propriety,  and  it  is,  in  fact,  its 
duty,  whenever  it  can  conveniently  be  done,  to  enter  into 
Christian  communion  with  all  Churches,  in  any  part  of 
the  world,  which  are  willing  to  interchange  communion 
with  them,  and  which  adhere  to  the  same  standards  of 
faith  and  practice.  And  this  defendant  says,  that  the  se- 
several  defendants  in  the  said  information  and  bill  in  that 
behalf  mentioned,  do  insist  upon  the  Eirk  Session  of  the 
said  church  in  St  Peter's-square  remaining  united  to  and 
in  connexion  with  the  said  Presbytery  and  with  the  Sy- 
nod; and  that  the  said  Eirk  Session  does  still  remain  so 
united  as  in  the  said  information  and  bill  in  that  behalf 
mentioned.  And  the  said  church  and  Eirk  Session  are, 
in  fact,  bound  by  the  iundamental  principles  of  Preisby- 
teioan  polity  to  be  united  with  the  said  Presbytery  and 
Synod.    And  this  defendant  says,  that,  under  the  circum- 
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stances  herein  appearing,  but  not  otherwise,  he  does  deny        1848. 
that  he  is  subject  to  any  ecclesiastical  control  or  jurisdic- 
tion on  the  part  of  the  Established  Church  of  Scotland." 

I  have  next  to  observe,  that,  on  the  2nd  of  June,  1846, 
the  General  Assembly  of  the  Established  Church  of  Scot- 
land passed  the  foUowing  enactment,  mentioned  particu- 
larly in  the  supplemental  information  and  bill  filed  in 
February,  1847,  which  prays  the  benefit  of  it: — 

"  Act  of  the  General  Assembly  of  the  Church  of  Scotland, 
or  Presbyterian  Churches  in  England. 

Edinburgh,  the  second  day  of  June,  Eighteen 
hundred  and  Forty-five. — Sess.  ult. 

'^  The  General  Assembly  having  heard  and  approved  of 
the  report  of  the  committee  on  Presbyterian  Churches  in 
England,  and  from  the  documents  laid  before  that  com- 
mittee, it  appears  necessary  that  this  Church  should  take 
further  steps  to  carry  into  full  practical  efiect  the  Act  of 
last  General  Assembly  (May  27th,  1844),  rescinding  the 
Act  of  Assembly  (of  27th  March,  1836)  by  which  the  re- 
cognition of  the  Presbyterian  Church  in  England  was  au- 
thorised. Therefore,  the  General  Assembly  did,  and  hereby 
do,  enact  and  declare: 

"  First,  that  the  Act  of  Assembly,  May  21st,  1839,  pro- 
viding for  the  further  recognition  of,  and  for  correspond- 
ence by,  reciprocal  deputations  with  the  Scottish  Presby- 
terian Synod  in  England,  is  hereby  rescinded  and  repealed. 

'^  Secondly,  that  the  said  Presbyterian  Synod,  with  the 
several  Presbyteries  under  its  superintendence^  and  all 
the  members  of  the  said  Synod  and  Presbyteries  who 
have  adhered,  or  should  adhere,  to  the  resolutions  adopted 
by  the  said  Synod  at  their  meeting  held  at  Berwick- 
upon-Tweed,  April  16th,  1844,  on  an  overture  from  the 
Presbytery  of  Lancashire,  are  no  longer  members  of  or  in 
communion  with  the  Established  Church  of  Scotland,  an4 
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1848.^      have  ceased  to  be  so  since  the  passing  of  the  said  Act  of 
Assembly  of  May  27th,  1844. 

"  Thirdly,  that,  as  the  several  members  of  the  said  Synod 
and  Presbyteries  have,  by  adhering  to  said  resolutions, 
ceased  to  be  ministers  or  licentiates  of  the  Church  of  Scot- 
land as  by  law  established,  and  repudiated  their  connexion 
with  the  said  Church,  they  are  no  longer  entitled  to  officiate 
in  any  church  or  chapel  in  connexion  with  this  Established 
Church,  and  are  therefore  not  to  be  held  as  ministers  or 
licentiates  of  the  Church  of  Scotland,  or  as  capable  of  act- 
ing or  officiating  in  any  church  or  chapel  connected  with 
the  same,  or  of  receiving  a  presentation  or  appointment  to 
any  parish  or  other  charge  in  connexion  therewith,  till 
they  shall  be  reponed  by  the  competent  ecclesiastical  judi- 
catories of  this  Church. 

"  Fourthly,  that,  as  the  Rev.  John  Cumming,  D.D.,  Alex- 
ander M'Glashan,  A.M.,  and  James  Fisher,  AM.,  ministers 
of  the  churches  in  Crown-court,  Drury-lane,  St.  Andrew's, 
Hile  End,  and  Swallow-street,  Piccadilly,  London,  have,  in 
correspondence  with  this  committee  above  mentioned,  de- 
clared their  dissent  from  the  said  resolution  of  the  Synod, 
and  their  adherence  to  the  Church  of  Scotland  as  by  law 
established,  the  said  brethren,  with  their  respective  ses- 
sions and  congregations,  are  hereby  declared  in  full  com- 
munion with  this  Church,  and  they  shall  be  recognised 
as  heretofore,  along  with  the  elders  duly  commissioned 
by  their  respective  Kirk  Sessions,  as  the  constituted  mem- 
bers of  the  Scots  Presbytery  of  London,  which  is  further 
declared  to  be  in  full  connexion  with  the  Church  of  Scot- 
land, and  entitled  to  all  the  intercourse,  correspondence, 
and  encouragement  heretofore  afforded  to  Presbyteries  or 
other  church  courts  within  the  realm  of  England. 

"  Fifthly^  that  the  same  authority  and  encouragement 
shall  be  afforded  to  ministers  and  licentiates  of  this  Church 
in  other  towns  or  districts  of  England,  where  they  are  suf- 
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ficientlj  numerous  to  form  a  presbytery,  and  shall  give  the        1848. 
same  pledges  of  adherence  to  the  Church  of  Scotland  as 
haye  been  given  bj  the  members  of  the  Presbytery  of 
London  abore  mentioned." 

With  respect  to  this  enactment,  Mr.  Munro,  in  an  an- 
swer to  the  information  and  bill  just  mentioned,  has  con- 
sidered it  right  thus  to  express  himself: — 

Says  "  he  has  been  informed  and  believes,  that,  on  the 
2nd  of  June,  1845,  the  General  Assembly  of  the  Established 
Church  of  Scotland  did,  on  the  inducement  of  some  ex 
parte  statements  of  the  Bey.  John  Cumming,  the  minister 
of  the  Protestant  Dissenting  Meeting-house  in  Crown-court, 
Drury-lane,  London,  but  whether  or  not  in  accordance 
with  the  recommendation  of  a  committee  of  such  Assem- 
bly defendant  does  not  know,  and  cannot  set  forth  as  to 
his  belief  or  otherwise,  pass  an  act  or  deliverance,  and  that 
the  material  part  thereof  was  in  the  words  and  figures  in 
the  said  supplemental  information  and  bill  in  that  behalf 
mentioned.  But  defendant  denies  the  truth  of  the  state- 
ments mentioned  in  said  last-mentioned  act  or  resolution, 
and  refers  to  the  same,  and  the  documents  therein  men- 
tioned, when  produced. 

'^  Believes,  that  smb.  a  resolution  was  illegal  and  void,  and 
that  the  said  Ghnend  Assembly  had  no  power  or  jurisdic- 
tion to  make  any  such  declaration  therein  contained.  And 
defendant  says,  he  believes  such  act  of  Assembly  has  no 
force  or  jurisdiction  in  England. 

"  Says,  that  no  notice  was  given  to  him,  defendant,  of  the 
intention  of  the  said  General  Assembly  to  pass  any  such 
act  or  resolution;  that  he  was  never  in  any  manner  sum- 
moned or  cited  to  appear  before  the  said  General  As- 
sembly." 

What  Mr.  Munro  has  thus  called  ^^a  dissenting  meeting- 
house,''  is,  if  I  do  not  mistake,  a  Presbjrterian  place  of  wor- 
ship, of  which  the  minister  is  a  recc^ised  minister  of  the 
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1848.  Established  Church  of  Scotland,  and  the  congregation 
are  in  connexion  and  communion  with  that  Church ;  Dr. 
Gumming  being  one  of  the  witnessess  in  the  cause.  It  is 
true  that  Presbyterians  are  in  England  what  Episcopalians 
are  in  Scotland,  dissenters  from  the  Church  Establishment, 
I  agree;  but  still  the  phrase  is  singular,  where  it  is. 

The  documents  and  passages  which  I  have  been  reading, 
are  not  the  only  eyidence  in  the  cause,  upon  the  sub- 
ject of  Mr.  Munro's  opinions  and  acts,  so  far  as  they  are 
material,  and  his  position  with  respect  to  the  Established 
Church  of  Scotland.  The  whole  of  the  eyidence  taken 
together  has  convinced  me,  and  I  declare  my  opinion  to 
be,  that  Mr.  Munro  has  placed  himself  within  the  pre- 
dicament of  adherency,  stated  in  the  General  Assembly's 
Enactment,  of  June,  1845,  which  I  have  read,  and  that 
he  was,  in  fact,  not  at  the  earlier  time,  when  the  suit 
commenced,  has  not,  since  June,  1844,  been,  and  cannot 
be  taken  now  to  be,  a  minister  belonging  to  and  in  full 
communion  with  the  Established  Church  of  Scotland,  ac- 
cording to  the  meaning  to  be  attributed  to  those  words  in 
the  deed.  It  is,  perhaps,  superfluous,  therefore,  to  say  that^ 
according  to  my  view  of  the  deed,  and  of  the  evidence,  the 
performance  of  divine  worship  and  service  in  the  place  of 
worship  the  subject  of  dispute,  has  not  since  June,  1844, 
been,  and  is  not  now  in  connexion  with  the  Established 
Church  of  Scotland.  Without,  then,  laying  any  stress  upon 
the  selection  of  ministers,  occasionally,  since  the  year,  1842, 
to  officiate  with  or  for  Mr.  Munro  in  St  Peter's*square,  I 
must  declare  my  opinion  to  be,  that  the  informant  and 
plaintiffs  have  proved  in  the  cause,  that  the  practical  go- 
vernment and  administration  of  the  property  in  dispute 
were  before  and  when  this  litigation  began,  and  must  be 
taken  still  to  be,  improper  and  incorrect  with  reference  to 
the  deed  of  the  4th  of  April,  1832,  and  in  contravention 
substantially  and  materially  of  its  trusts  and  provisiona 
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It  may  be  right  to  add,  that  my  opinion  upon  the  ques-  ^1848. 
tion,  whether  Mr.  Monro  has  ceased  to  be  a  person  belong- 
ing to  and  in  full  communion  with  the  Established  Church 
of  Scotland,  according  to  the  meaning  of  that  expression 
in  the  constitution  deed,  is  not  founded  in  any  degree  upon 
the  sentence  or  judgment  of  the  Presbytery  of  Edinburgh, 
pronounced  in  January,  1844.  1  wish  to  be  understood 
as  leaving  purposely,  so  far  as  I  am  concerned,  the  forma- 
lity or  informality,  the  regularity  or  irregularity,  the  vali- 
dity or  invalidity  of  that  sentence  or  judgment  undeter- 
mined. I  decide  this  case  as  1  should  have  decided  it  had 
no  such  judgment  or  sentence  by  the  Presbytery  of  Edin- 
burgh existed. 

Viewing,  then,  the  law  and  facts  of  the  case,  as  I  have 
stated  myself  to  do,  I  must  make  a  decree  which  1  will 
now  mention:  first  saying,  that  though  fully  aware  of  there 
having  been,  and  being  within  the  Church  called  the  Free 
Church  of  Scotland,  men  (not  a  few),  whose  theological  and 
general  learning,  whose  ability,  and  the  purity  of  whose 
lives  are  universally  acknowledged,  though  recognising,  in 
the  amplest  manner,  (whether  th3  particular  views  and 
opinions  of  that  Church  are  erroneous  or  exempt  from 
error,)  the  clear  right  of  every  man  entertaining  those  views  ^ 
and  opinions  to  foster,  encourage,  and  support  them  by 
any  fair  means  which  neither  infringe  the  equal  right  of 
"another,  nor  imply  the  justification  of  bad  faith  by  re- 
ligious disagreement;  still,  the  conduct  and  proceedings  of 
the  minister  upon  this  foundation,  and  those  among  the 
parties  to  the  constitution  deed  who  were  concerned  in 
the  ejectment  and  conveyance  of  February,  1844,  appear 
to  me  to  have  been,  in  respect  of  the  civil  rights  of  others, 
as  to  the  matters  before  the  Court,  so  contrary  at  once  to 
justice,  to  plain  dealing,  and  to  fidelity,  as  to  render  it  im- 
possible, with  propriety,  to  avoid  directing  the  survivors  of 
them  to  pay  the  relators  and  plaintiffs'  costs  of  the  suit,  at 
least,  to  this  time. 

o2 
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1848.  The  following  Minutes  of  the  Decree  were  read  by  the 

An.-GiH.      Registrar:— 


UVVBO. 


Declare  that  the  church,  buildings,  and  hereditaments  in  St.  Peter*f 
Square,  in  the  pleadings  mentioned,  ought  to  be  considered  as  bound 
in  equity  by  the  trusts  and  provisions  of  the  indenture  of  the  4th  day 
of  April,  1832,  in  the  pleadings  mentioned;  and  that,  according  to  those 
trusts  and  provisions,  divine  worship  and  service  in  the  said  Church 
ought  to  be  conducted  by  a  minister  or  licentiate  belonging  to  and  in 
full  communion  with  the  Established  Church  of  Scotland,  and  that  no 
minister  or  licentiate  of  any  other  description  ought  to  be  upon  any 
occasion  allowed  to  officiate  therein. 

Declare  that  the  Rev.  Alexander  Munro,  appearing  to  this  Court  to 
have  ceased  to  be  a  minister  or  licentiate  belonging  to  and  in  full 
communion  with  the  Established  Church  of  Scotland,  ought  not  to  be 
allowed  to  continue  the  minister  under  the  said  indenture,  or  officiate 
as  Minister  in  the  said  Church  in  St.  Peter^s-square. 

Let  the  defendant,  Alexander  Mimxo,  be  restrained  by  the  order  and 
injunction  of  the  Court  from  conducting  divine  worship  and  service 
in  the  said  Church  in  St.  Peter*s-square,  or  officiating  in  such  Church, 
and  from  bringing  any  action  on  the  bond  in  the  pleadings  mentioned, 
given  for  securing  his  stipend  as  in  the  pleadings  mentioned,  so  far  as 
relates  to  any  stipend  subsequent  to  the  20th  day  of  February,  1845, 
and  let  such  bond  be  deposited  with  the  Master. 

Let  the  defendants,  James*  Burt  the  elder,  Robert  Barbour,  John 
Bannerman,  George  Freeland  Barbour,  James  McLaren  the  younger, 
Duncan  Wright,  Robert  M'Ewen,  Alexander  Hamilton  Kelly,  James 
Burt  the  younger,  Charles  Stewart,  William  Parlane,  Robert  McLean, 
'^  Alexander  Waddell,  Amos  Sawyer  Thornton,  and  Samuel  Mitchell, 
be  restrained  in  manner  aforesaid  from  wilfully  or  willingly  per- 
mitting or  allowing  the  said  Church  in  St.  Peter's-square  to  be  used 
for  any  other  purpose  than  divine  worship  and  service  in  connection 
with  and  according  to  the  rites,  forms,  and  usages  of  the  Established 
Church  of  Scotland,  by  a  minister  or  licentiate  belonging  to  and  in 
full  commxmion  with  the  Established  Church  of  Scotland. 

Let  the  defendant  James  Burt  the  elder,  Robert  Barbour,  and  John 
Bannerman,  be  restrained  in  manner  aforesaid  from  conveying  or 
assigning  any  estate  or  interest,  if  any,  which  they  may  have  acquired 
in  the  said  church,  buildings,  and  premises,  by  virtue  of  the  proceed- 
ings in  ejectment  in  the  pleadings  mentioned,  in  any  manner  other- 
wise than  for  the  purpose  of  giving  effect  to  the  trusts  declared  of  and 
concerning  the  said  church,  buildings,  and  premises,  by  the  said  in- 
denture of  the  4th  day  of  April,  1832 ;  and  let  the  defendants  William 
Marshall  Burt  and  Charles  Stewart  be  restrained,  in  manner  aforesaid, 
from  conveying  or  assigning  any  estate  or  interest,  if  any,  which  they 


0ASS8  IK  OHANCBBT.  197 

may  have  aoquix^d  in  the  oame  church,  buildings,  and  premiBcs,  by  1848. 
▼irtue  of  the  indenture  of  the  16th  day  of  February,  1844,  in  the 
pleadings  mentioned,  in  any  nuurner  otherwise  than  for  the  purpose  of 
giTing  effect  to  the  trusts  declared  of  and  concerning  the  said  church, 
buildings  and  premises,  by  the  said  indenture  of  the  4th  day  of  April, 
1632. 

Declare  that  the  defendants  parties  to  the  said  indenture  of  the 
4th  day  of  April,  1832,  other  than  the  defendant  Daniel  Grant,  ought 
to  be  remoyed  from  the  trusteeship  under  such  indenture. 

Refer  it  to  the  Master  to  appoint  ten  persons  resident  in  England, 
but  being  in  full  communion  with  the  Established  Church  of  Scotland, 
to  be  trustees  with  the  plaintiff  John  Shepherd,  and  the  defendant 
Daniel  Qrant,  under  and  for  the  purposes  of  the  said  indenture  of  the 
4th  day  of  April,  1832,  in  the  place  and  stead  of  the  ten  persons  nomi- 
nated in  such  indenture  as  such  trustees,  with  the  plaintiff  John  Shep- 
herd, and  the  defendant  Daniel  Grant ;  and  let  the  persons  now  form- 
ing the  class  or  body  to  or  upon  which,  by  such  indenture,  the  power 
of  nominating  and  choosing  a  minister,  and  electing  or  appointing  new 
trustees,  for  the  purposes  of  such  indenture,  is  giren  or  conferred,  be 
at  liberty  to  proceed,  in  the  manner  directed  by  such  indenture,  to 
nominate  and  choose  a  minister,  and  also  to  elect  proper  persons  to  be 
trustees  with  the  plaintiff  John  Shepherd  and  the  defendant  Daniel 
Grant,  under  and  for  the  purpose  of  such  indenture,  in  the  place  and 
stead  of  the  defendant  Alexander  Munro,  and  of  all  or  any  of  the  said 
ten  persons,  parties,  as  trustees  with  the  plaintiff  John  Shepherd  and 
the  defendant  Daniel  Grant,  to  such  indenture.  And  if  such  election 
of  trustees  shall  take  place  on  or  before  the  1st  day  of  June  next,  the 
Master  is  to  appoint  the  persons  so  to  be  elected,  if  not  exceeding  ten, 
or  any  ten  of  such  persons,  to  be  trustees  with  the  plaintiff  John  Shep- 
herd and  the  defendant  Daniel  Grant,  as  aforesaid;  but  the  Master  is 
not  so  to  appoint  any  persons  not  resident  in  England,  or  not  in  fuU 
communion  with  the  Established  Church  of  Scotland. 

Let  the  plaintiff  John  Shepherd,  and  the  defendants  Robert  Barbour 
and  George  Freeland  Barbour,  and  such  other  of  the  surviving  defend- 
ants as  are  parties  to  the  said  indenture  of  the  4th  of  April,  1832, 
as  to  all  the  hereditaments  comprised  in  such  indenture,  and  let  the 
defendants  William  Marshall  Burt  and  Charles  Stewart,  as  to  the  he- 
reditaments comprised  in  the  indenture  of  February,  1844,  convey  and 
assure  the  said  hereditaments  respectively  to  the  use  of  the  plaintiff 
John  Shepherd,  the  defendant  Daniel  Grant,  and  the  ten  trustees  to 
be  appointed  as  aforesaid,  in  fee,  upon  the  trusts  declared  by  the  said 
indenture  of  the  4th  of  April,  1832,  such  conveyance  and  assurance  to 
be  settled  by  the  Master,  if  the  parties  differ. 

Let  the  said  indenture  of  the  4th  day  of  April,  1832,  and  the  other 
deeds  relating  to  the  said  hereditaments,  or  any  of  them,  in  the  posses- 
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1848.         flion  or  power  of  the  defendants,  or  any  of  them,  be  deposited  in  the 
Master*8  office. 

Let  an  account  be  taken  of  all  pew-rents,  seat-rents,  and  other,  if 
any,  the  rents  and  profits  of  or  arising  from  the  said  church,  buildings, 
and  premises,  in  St.  Peter's-square,  or  in  any  manner  accruing  under 
the  said  indenture  of  the  4th  of  April,  1832,  which,  since  the  20th  day 
of  February,  1845,  have  been  receired  by  the  said  Alexander  Banner- 
man,  deceased,  the  plaintiff  John  Shepherd,  and  the  defendants  Daniel 
Grant,  John  Bannerman,  Robert  Barbour,  George  Freeland  Barbour, 
James  McLaren,  Duncan  Wright,  and  Samuel  Mitchell,  or  any  or  either 
of  them,  or  by  or  for  their  or  his  order  or  use ;  and  let  the  Master  in- 
quire whether,  since  the  20th  of  February,  1845,  such  pew-rents  and 
seat-rents,  and  other,  if  any  other,  rents  and  profits,  haye  been  receiyed 
by  the  other  defendants  to  the  original  information  and  bill  as  amend- 
ed, or  any  or  either  of  them,  or  by  or  for  their  or  his  order  or  use  (ex- 
cept WOliam  M'Haffie) ;  and  if  the  Master  shall  find  in  the  afiiimative, 
he  is  to  take  an  account  thereof 

Let  the  Master  inquire  what,  if  anything,  is  due  on  the  promissoiy 
note  in  the  pleadings  mentioned,  and  from  and  to  whom,  and  what  are 
the  tsircumstances  under  which,  if  any  arrear  of  interest  is  due  thereon, 
such  arrear  has  been  allowed  to  become  due  and  is  due,  and  whether  the 
said  church,  buildings,  and  hereditaments,  or  the  trustees  or  managers 
thereof  as  such  managers  or  trustees,  are  now  subject  or  liable  to  any 
and  what  debt,  and  under  what  circumstances,  with  liberty  to  state 
any  circumstances  specially. 

Tax  the  defendant  Daniel  Grant  his  costs  of  this  suit  to  this  time ; 
let  the  relators  and  plaintiffs  pay  them,  and  add  them  to  their  own. 

Tax  the  relators*  and  plaintiffs*  costs  to  this  time,  and  let  them  and 
what  they  shall  haye  paid  to  the  defendant  Daniel  Grant  for  his  costs, 
be  paid  by  the  defendants  Alexander  Munro,  Robert  Barbour,  and 
John  Bannerman. 

Declare  that  the  defendants,  other  than  the  defendant  Daniel  Grant, 
are  not  to  haye  any  costs  to  this  time. 

Reserye  all  subsequent  costs — ^reserye  the  question  whether  the  re- 
lators and  plaintiffs  shall,  out  of  any  fund,  be  allowed  hereafter  any 
additional  costs  to  this  time,  or  any  charges  and  expenses  properly  in- 
curred— ail  the  usual  directions — ^reserye  further  directions  and  liberty 
to  apply. 

And  this  Decree  is  to  be  without  prejudice  to  uiy  suit  or  suits  which 
may  haye  been,  or  may  hereafter  be,  instituted  by  any  person  or  per- 
sons except  the  defendant  John  Bannerman  in  his  own  right,  and  ex- 
cept such  other  of  the  defendants  now  liying  as  were  parties  to  the 
said  indenture  of  the  4th  of  April,  1832,  and  except  the  plaintiffs,  for 
the  purpose  of  asserting  or  establishing  any  right,  title,  or  claim,  to  or 
upon  the  aforesaid  hereditaments,  or  any  part  thereof,  paramount  or 
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advene  to  the  title  under  the  said  indenture  of  the  4th  of  April,  1832,         184S. 
save  under  or  by  Tirtue  of  the  judgment  in  ejectment  in  the  pleadings 
mentioned,  and  save  also  under  or  by  virtue  of  the  conveyance  of  Feb- 
ruaiy,  1844,  in  the  pleadings  mentioned. 


The  case  was  reheard  before  the  Lord  ChaviceUor,  in 
July,  1848,  on  an  appeal  by  Mr.  Munro  and  the  removed 
trustees. 

Mr.  BeiheU,  Mr.  Rv^sell,  and  Mr.  LitUey  in  support  of  the 
decree. 

Mr.  RoU,  Mr.  Cowling^  and  Mr.  Sdwyuy  for  the  appeal 

The  Lord  Chancellor: —  Dee.  6th, 

The  several  points  which  have  been  raised  in  this  case 
have  been  very  elaborately  considered  by  the  Vice-Chan- 
cellor  Knight  Bruce,  and  I  agree  with  him  in  the  result  to 
which  he  came. 

There  are  but  two  questions  which  appear  to  me  to  be 
necessary  to  consider:  First,  was  the  property  in  question 
subject  to  the  trusts  and  purposes  declared  by  the  deed  of 
the  4fth  of  April,  18S2?  and,  if  so,  has  Mr.  Munro  become 
disqualified  to  hold  the  office  of  minister  under  the  pro- 
visions of  that  deed? 

The  first  depends  on  principles  of  equity  of  the  highest  im- 
portance; but  I  think  there  is  no  difficulty  in  their  applica- 
tion to  the  facts  of  this  case.  It  appears  that  certain  persons, 
in  whose  hands  about  18002.  had  been  placed,  which  had  been 
raised  by  subscription  for  the  purpose  of  establishing  a  place 
of  worship  according  to  the  doctrines  and  discipline  of  the 
Church  of  Scotland,  paid  that  sum  to  Mr.  and  Mrs.  Brown, 
the  proprietors  of  a  piece  of  ground  intended  for  that  pur- 
pose, and  upon  which  a  chapel  was  afterwards  built;  and 
that  Mr.  and  Mrs.  Brown^  in  consideration  of  such  payment, 
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1848.  ^  executed  a  deed  for  the  purpose  of  vesting  such  piece  of 
ground  in  such  trustees.  A  doubt  has  arisen  as  to  the  va- 
lidity of  such  conveyance  under  the  Statute  of  Mortmain. 
The  same  trustees  took  upon  themselves,  under  the  terms 
of  the  deed  of  1844,  to  relinquish  and  give  up  the  same 
piece  of  land  to  Mr.  and  Mrs.  Brown,  (they  retaining  the 
purchase-money),  but  under  an  agreement  that  they,  Mr. 
and  Mrs.  Brown,  should  give  and  grant  the  same  piece  of 
ground  to  William  MarshaU  Burt  and  Charles  Stewart, 
parties  of  the  third  part  to  the  deed  of  1844;  and,  accord- 
ingly, by  the  deed  of  1844,  Mr.  and  Mrs.  Brown  conveyed 
the  land  to  Burt  and  Stewart,  with  the  privity  of  the  trus- 
tees under  the  deed  of  1832,  professedly  discharged  from 
all  the  trusts  of  that  deed.  Mr.  and  Mrs.  Brown  are  not 
before  the  Court  claiming  the  property,  on  the  ground  of 
the  provisions  of  the  Statute  of  Mortmain  not  having 
been  complied  with ;  it  is  therefore  unnecessary  to  con- 
sider what  might  have  been  the  result  of  such  a  claim 
by  the  vendor,  he  also  claiming  the  purchase-money.  The 
parties  litigant  are  those  who  claim  under  the  deed 
of  18S2,  and  those  who  claim  under  the  deed  of  1844; 
that  is  to  say,  the  dispute  is,  whether  the  trustees  of 
the  deed  of  1832  could  not  only  repudiate  their  trust, 
but  by  so  doing  could  create  new  and  adverse  inter- 
ests in  other  parties;  and  whether  such  other  parties,  so 
deriving  title  through  such  breach  of  trust,  can  be  heard 
to  claim  the  property  for  themselves,  or  for  any  other  inter- 
est which  they  may  have  created  The  rules  and  principles 
of  equity  negative  the  possibility  of  any  such  claim  being 
supported;  and  for  that  purpose  it  is  immaterial  whether 
the  trustees  of  the  deed  of  1832  had  or  had  not  any  valid 
title  or  legal  interest  in  the  land.  Whatever  interest  ex- 
isted, either  in  the  money  or  in  the  land,  was  vested  in 
them,  upon  trusts  which  they  were  bound,  as  far  as  pos- 
sible, to  perform  and  give  effect  to ;  and  every  person  taking 
any  such  interest  from  or  through  their  instrumentality 
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became  as  much  bound  by  such  duties  and  trusts  as  thej  1S48. 
were  themselves.  The  full  knowledge  of  such  trusts  being 
proved  and  admitted  by  the  deed  of  1844,  I  lay  aside  all 
consideration  of  the  Statute  of  Mortmain.  If  the  deed  of 
1844  was  effSectudl  for  vesting  the  legal  estate  in  Burt  and 
Stewart,  and  th^  were  affected  by  the  trusts  of  the  deed 
of  1832,  the  original  defect  was  cured;  and  if  the  deed 
was  not  effectual,  the  defect  cannot  be  set  up  by  the  trus- 
tees, or  those  who  claim  under  them,  against  their  cestuis 
que  trustent  A  trustee  cannot  dispute  the  title  of  his 
cestuis  que  trustent;  for,  as  between  them,  no  question  of 
title  can  arise;  and  those  are  the  only  parties  to  the  suit. 

The  decree,  therefore,  in  declaring  the  right  of  those 
who  claim  under  the  deed  of  1832,  as  against  all  those 
who  claim  under  the  deed  of  1844,  is,  I  think,  correct  upon 
the  most  simple  and  established  principles  of  equity. 

The  other  question  is,  what  are  the  trusts  of  the  deed 
of  1832,  as -against  the  appellant  Mr.  Munro,  and  has  he,  or 
has  he  not,  acted  contrary  to  such  trusts?  This  is  a  ques- 
tion of  fact,  and)  it  appears  to  me,  as  free  from  doubt  as  is 
the  other,  which  is  a  question  of  law.  The  deed  of  April, 
1832,  is  clear  and  explicit  The  minister  is  to  "  belong  to, 
and  to  be  in  full  communion  with,  the  Established  Church 
of  Scotland;''  he  must  be  admitted  by  the  Presbytery  of 
Edinbuigh, — ^the  Moderator  of  that  Presbytery,  the  senior 
professor  of  divinity  of  the  University  of  Edinburgh,  and 
the  procurator  of  the  Church  of  Scotland,  and  the  princi- 
pal clerk  of  the  General  Assembly  of  the  Church  are  to  be 
referees  in  case  of  dispute;  and  he  is  to  be  subject  and  li- 
able to  deprivation  by  the  sentence  of  the  Ecclesiastical 
Courts  of  Scotland.  The  building  is  declared  to  be  appro- 
priated to  the  use  of  a  congregation  "  belonging  to  the  Es- 
tablished Church  of  Scotland,"  and  the  worship  is  to  be 
performed  by  a  minister  "in  full  communion  with  the  said 
Church;"  and  the  rules  for  that  purpose  are  declared  to 
be  unalterable  and  incapable  of  being  altered  or  varied  by 
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1848.  the  managing  trostees,  with  or  without  the  concurrence  of 
the  congregation  or  any  number  of  theuL 

Such  being  the  provisions  of  this  deed,  it  is  quite  imma- 
terial for  the  purpose  of  this  cause  to  consider  the  various 
matters  which  have  been  discussed  as  to  the  conduct  of 
those  who  have  seceded  from  the  Established  Church,  or 
those  who  have  continued  members  of  the  Established 
Church,  whether  the  former  or  the  latter  have  seceded 
from  the  true  principles  and  practice  of  the  Established 
Church,  or  who  have  been  the  cause  of  the  unfortunate  se- 
paration which  has  taken  place. 

Those  who  were  interested  in  the  establishment  of  the 
church  by  the  deed  of  1 832,  had  an  undoubted  right  to  stipu- 
late, as  between  themselves,  that  the  Established  Church  of 
Scotland  should  be  their  model  and  guide,  and  that  their 
ministers  should  be  in  full  communion  with  that  Church; 
and  so  long  as  there  are  any  persons  claiming  the  benefit  of 
such  trusts,  the  Court  is  bound  to  secure  and  enforce  the  due 
performance  of  them.  Does,  then,  Mr.  Munro  contend 
that  he  is  in  full  communion  with  the  present  Established 
Church  of  Scotland;  and  what  is  the  evidence  upon  that 
point?  The  Vice-Chancdlor,  in  his  judgment,  has  gone  veiy 
fully  into  this  part  of  the  case,  which  makes  it  unnecessary 
for  me  to  do  so.  Mr.  Munro  does  not,  so  far  as  I  can  find, 
anywhere  assert  the  affirmative;  and  the  transactions  to 
which  he  was  a  party  prove,  I  think,  the  negative.  As  far 
as  he  is  personally  concerned,  he  had  a  perfect  right  to 
adopt  that  course;  but  if  that  course  be  inconsistent  with 
the  trusts  of  the  deed  of  1832,  he  must  follow  the  example 
of  those  eminent  and  conscientious  ministers  of  Scotland 
who  have  proved  their  sincerity  by  the  sacrifice  of  their 
benefices.  In  this  Court  we  have  only  to  do  with  the  rights 
and  interests  connected  with  the  property  in  question; 
and  I  cannot  hesitate  to  pronounce,  in  my  opinion,  that 
the  position  in  which  Mr.  Munro  has  placed  himself  with 
respect  to  the  actual  Established  Church  of  Scotland,  is 
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not  conformable  to  what  was  required  of  a  minister  of  the        1848. 
chi^l  by  the  deed  of  1832;  and  therefore,  this  part  of  the 
decree,  I  think,  is  correct. 

The  decree  contains  a  declaration  that  is  to  be  without 
prejudice  to  any  further  suit  asserting  a  title  paramount 
to  the  deed  of  1832.  This  appears  to  me  to  be  unneces- 
sary. So  far  as  the  decree  makes  the  property  in  the 
hands  of  any  of  the  defendants  subject  to  the  trusts  of 
the  deed  of  the  4th  April,  1832,  it  ought,  as  between  the 
parties  to  the  suit,  to  be  binding;  but  beyond  that,  it  will 
not  be  operative.  I  propose,  therefore,  to  strike  out  that 
part  of  the  decree;  but  that  will  not  affect  the  liability  of 
the  appellants  to  costs.  I  therefore,  with  this  alteration, 
affirm  the  decree,  with  costs  to  be  paid  by  the  appellants. 


T 


Clark  v.  Bates,  [y  Feb.  IM. 


HIS  was  the  suit  of  a  legatee  under  the  will  of  a  tes-  Payment  of  a 
tator  named  John  Clark,  who,  by  his  will,  dated  the  25th  ^^^^^  "^ 
of  November,  1835,  devised  all  his  freehold  and  copyhold  ^Sj^***^^* 
estates  to  his  son,  John  Clark,  in  fee,  charged  as  therein-  fide,  not  an  ad- 
after  mentioned,  and  bequeathed  his  household  furniture,  Mtsonthetrae 
and  plate,  and  all  other  his  personal  estate,  to  the  same  *""*"***"°- 
son,  he  paying  thereout  all  the  testator's  debts,  and  subject 
as  thereinafter  mentioned.    And  the  testator  bequeathed 
to  his  daughter,  Elizabeth  Clark,  1000^.;  to  the  plaintiff, 
Ann  Clark,  who  was  another  daughter,  1000!.;  to  be  paid 
them  at  twenty-one,  by  the  son,  John  Clark.     And  the 
testator  charged  his  real  and  personal  estate  devised  to  the 
son,  John  Clark,  with  payment  of  these  legacies ;  and  if 
either  daughter  died  under  twenty-one  without  issue,  her 
legacy  was  to  go  to  the  other  daughter  at  twenty-one. 

The  testator  died  in  1836,  leaving  all  the  three  children 
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1848.  infants.  Ann  Clark^  by  the  present  bill,  souglit  an  account 
of  what  was  due  for  principal  and  interest  on  her  legacy; 
and  that  tlie  defendants,  the  executors,  might  admit  assets; 
or  that  the  usual  accounts  might  be  taken. 

The  executors,  by  their  answer,  admitted  that  they  had 
proceeded  upon  the  belief  that  no  interest  was  payable  on 
the  legacies  of  10002.  before  the  legatees  attained  twenty- 
one;  and  that,  acting  on  this  belief,  they  had  paid  Ann 
Clark  her  legacy  of  10002.  without  interest,  on  her  attain- 
ing her  age  of  twenty-one  years,  and  had  accounted  with 
John  Clark,  the  residuary  legatee,  on  the  footing  of  no  in* 
terest  being  payable  on  either  legacy  of  10002.  until  the 
legatee  was  of  age,  and  had  reserved  sufficient  for  payment 
of  the  other  legacy  on  that  principle. 

Mr.  Swanston  and  Mr.  Molina^  for  the  plaintiff,  con- 
tended, that  this  admission  was  a  sufficient  admission  of 
assets  to  entitle  the  plaintiff  to  a  decree  for  her  legacy  at 
once.  As  the  plaintiff  was  a  child  of  the  testator,  she  was 
entitled  to  interest  from  his  death :  Harvey  v.  Harvey  (a) ; 
Williams  on  Executors,  Vol.  2,  p.  1024.  The  payment  by 
the  executors  to  the  residuary  legatee,  without  reserving 
sufficient  to  answer  the  legacy,  was  in  their  own  wrong,  and 
was  no  answer  to  the  suit  That  payment  was  a  sufficient 
admission  of  assets:  Cook  v.  Martyn(b),  Barnard  v.  Piwi^ 
fret(c),  Rogers  \.8ouUea{d),  Woodgate  Y.Field(e)i  and  the 
admission  could  not  be  retracted:  Drewry  v.  Thacker  (/). 

Mr.  F,  T,  White  was  for  the  defendants. 

The  Vicb-Chakcbllob: — 

To  say  there  has  been  an  admission  of  assets  here  would 
be  a  "productio  ad  slfeveritatem  duriore  interpretatione" 

(a)  2  P.  Wins.  21.  (<0  2  Kee.  598. 

(5)  2  Atk.2.  \e)  2  Hare,  211. 

(c)  5  M.  ^  C.  63.  (/)  3  Swanst.  548. 
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of  a  very  useful  rule.  The  will  in  this  case  was  erroneously  ^  1848. 
oonstmed,  but  not  mal&  fide.  Acting  on  an  erroneous  view 
of  the  effect  of  the  will,  the  executors  handed  over  the  ba- 
lance after  reserving  sufficient  for  payment  of  the  plain- 
tiff's I^acy,  according  to  their  construction,  to  the  son 
mentioned  in  the  wilL  Now  I  think  that  circumstance 
ought  not  to  bind  the  executors,  as  an  admission  of  assets, 
on  the  true  construction  of  the  will. 

Without  questioning  any  of  the  authorities  cited,  I  think 
that  there  must  be  the  usual  decree  for  an  account 


In  the  Hatter  of  Bagshaws  and  Others;     /  Feb.  nth. 

AXD 

In  the  Hatter  of  the  Act  6  &  7  Vict.  c.  73, 
Ex  parte  Thb  Huddsbsfielb  Ain>  Hanghester  Railway 

AND  Cakal  Company. 

X  HIS  was  a  petition  for  the  taxation  of  the  bill  of  costs  The  dienu  of  a 

of  the  respondents,  Hessrs.  Bagshawe,  Stevenson,  &  Ly-  on  the  d^reiy 

cett,  who  had  been  employed  by  the  petitioners,  the  Hud-  ^^  oWectcd 

dersfield  and  Hanchester  Railway  Company,  as  their  soli-  that  it  was  not 

oompletey  inas- 

citors^  in  an  application  to  Parliament  for  an  Act  author-  uaA  ai  it  did 
ising  the  construction  of  a  branch  railway.  Henu^L  nqiect 

By  a  resolution  of  the  directors  of  the  Company,  com-  jf i»«neMdoiie 

^  *      ^'  by  a  country  10- 

municated  to  the  respondents,  it  was  resolved,  that  Hr.  Hdtor,  whom 
Stevenson,  one  of  the  respondents,  who  had  the  conduct  natedaithe 


and  management  of  the  business  of  the  Company,  should  l^t, hut^whrai 
be  left  to  select  and  employ  his  own  local  agent  for  all  ™  ^^f?  ■«?- 

'^    ^  ^  ator  cuumed  a 


purposes  for  which  his  said  firm  might  require  the  ser-  right  to  treat  aa 
vices  of  an  assistant  solicitor.    Hr.  Stevenson  accordingly  pio^  direct 
wrote,  and  sent  to  the  secretary  of  the  Company  a  letter,  5ii^  t^^**" 
in  which  he  stated  that  he  had  selected  one  Hr.  Jacomb,  tweiyemonth 

after  thedeli- 
Tery  of  the  biH, 
the  dienti  pretented  a  petition  to  hare  it  taxed : — EM,  that  the  dispute  ai  to  the  completeneM  of  the 
hill  mu  a  spedal  drciimfftance  rendering  it  fit  to  direct  a  taxation  after  the  hipee  of  twelye  months. 

VOL.  n.  P  D.  G.  S. 
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1848.        of  Huddersfield  in  the  said  county  of  Tork,  who  was  then 
jf^fg  '      acting  as  his  agent  in  other  matters  of  business,  as  a  fit 
^^^^^^     person  to  transact  the  local  business  relating  to  the  pro- 
HuDDBBSFiBLD  posed  brauch  railway.    The  Company  acquiesced  in  such 
TER  Railway   Selection  and  employment^  but,  as  they  now  alleged,  upon 
ATO  Cahal  Co.  i]^Q  understanding  that  the  responsibility  of  such  selec- 
tion and  employment  would  rest  entirely  with  the  respond- 
ents. 

In  September,  1846,  the  respondents  ceased  to  act  as 
the  solicitors  of  the  Company,  and  in  November,  1846, 
they  delivered  to  the  Company  their  bill  of  fees  and  dis- 
bursements for  the  twelve  months  next  preceding  the 
time  when  they  ceased  to  be  their  solicitors. 

On  the  12th  of  March,  1847,  the  secretary  of  the  Com- 
pany, by  the  order  of  the  board  of  directors,  wrote  to  the 
respondents  as  follows : — 

"  Your  letters  of  the  26th  and  27th  ult.  have  now  been 
submitted  to  the  directors  of  this  Company,  and  I  have 
been  instructed  to  inform  you,  that  they  have  resolved  to 
defer  the  settlement  of  your  account  until  you  put  them 
in  possession  of  Mr.  Jacomb's  law  bill  I  have  been  direct- 
ed at  the  same  time  to  state,  that  the  directors  are  very 
desirous  of  having  your  account  settled;  but  as  it  is  their 
intention  to  have  the  whole  legal  charges  of  last  session 
considered  at  once,  they  must  postpone  doing  so  until  Mr. 
Jacomb's  bill  shall  have  ]been  received.'' 

The  respondents  did  not  admit  that  there  was  any  omis- 
sion or  incompleteness  in  their  bill,  and  again  demanded 
payment;  whereupon  the  secretary  to  the  Company  wrote 
to  them,  by  the  order  of  the  board  of  directors,  on  the  13th 
of  July,  1847,  as  follows: — 

"  I  am  favoured  with  your  letter  of  the  1 2th  instant, 
and  have  been  instructed  by  the  directors  of  this  Com- 
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pany  to  inform  you,  in  reply,  that  they  have  resolved  to  1848. 
adhere  to  the  resolution  formerly  come  to,  in  reference  to  in  re 
the  soUdtors'  accounts.''  ^1?™ 

In  December,  1847,  the  respondents  commenced  an  ac-  ahd  Makchm- 
tion  against  the  petitioners,  for  the  recovery  of  the  amount  ato  Cakal  Co. 
of  their  bill 

In  January,  1848,  the  present  petition  was  presented. 
It  specified  several  items  as  being  unreasonable  and  im- 
proper, and  prayed  for  taxation  of  the  bill,  and  that  pro- 
ceedings at  law  might  be  stayed  in  the  mean  time. 

Hr.  Molina  and  Mr.  Denison  supported  the  petition. 

Mr.  Bacon  and  Mr.  Freding,  for  the  respondents,  cited 
He  Th<>mp8on(a\  Re  Ct[nrie(b),  Re  WhuA>er(c),  and  a  case 
of  OHIan  V.  Amold{d),  at  Nisi  Prius,  Feb.  1st,  1848. 

The  Viob-Chancbllob: — 

Upon  the  questions,  whether  the  petitioners  are  debtors 
to  Mr.  Jacomb,  whether  he  is  indebted  to  them,  or  whe- 
ther there  was  any  contract  of  any  kind  between  him  and 
them,  it  is  not  necessary  for  me  to  give  any  opinion. 
However  those  questions  or  any  of  them  ought  to  be 
answered,  it  appears  to  me  that  the  dispute  and  corre- 
spondence relating  to  him,  between  the  petitioners  and  the 
respondents,  amount  to  a  sufficient  apology  for  the  late- 
ness of  the  time  at  which  the  petition  is  presented,  when  it 
is  considered  that  the  respondents'  action  was  not  com- 
menced before  December  last,  the  petition  having  been 
presented  in  January  of  this  year;  and  therefore,  there  are 
in  this  respect  special  circumstances  which  render  it  fit  to 
send  the  bill  to  be  taxed,  notwithstanding  twelve  calen- 
der months  have  elapsed  from  the  original  delivery  of 
the  bill,  in  November,  1846. 

(a)  8  Beav.  237.  (c)  13  M.  &  W.  549. 

Ih)  10  Jur.  976.  (d)  10  Law  Times,  380. 
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Feb.  I4ih  &  H0BHOU8E  V.  HOLLCOMBE.  V 

March  9th.     ItyT 

On  a  motion  IVXR.  0.  L.  R  JJ88ELL  moved  that  three  tenants^  named 
may  Sfcra^and  Addison,  Hawkbs,  and  James,  who  held  a  portion  of  the 
pay  their  ar-      lands  in  question  in  the  cause,  miffht  be  ordered  to  attorn 

lean  of  rent  to  *  *        o 

a  recetTor,  it  ii   to  the  receiver,  and  pay  to  him  their  arrears  of  rent 
of  the  Court  to       By  the  decree,  made  on  November  19, 1847,  the  receiv- 
amg'toMy  Ae   ^^  ^*^  hQ&n  appointed,  with  the  usual  directions 
costs  of  the  mo-       Qn  February  4, 1848,  notice  was  served  on  the  tenants, 

requiring  them  to  attorn.  They  objected,  on  the  ground 
that  an  action  had  been  brought  against  them  in  May,  1846, 
to  recover  the  rent,  and  was  still  pending;  and  they  urged, 
that,  if  the  action  were  successful,  they  would,  by  attorning, 
subject  themselves  to  pay  the  arrears  twice  over. 

Mr.  Smythey  for  one  of  the  tenants,  opposed  the  motion. 

The  motion  was  ordered  to  stand  over  till  the  action 
had  been  tried. 

The  action  was  tried  on  February  26,  and  the  plaintiffs 
in  the  action  were  nonsuited. 

The  motion  now  came  on  to  be  disposed  of,  and  the  only 
question  discussed  was  as  to  costa 

The  Yiob-Changellob,  after  consulting  the  Registrar, 
said,  that,  on  a  motion  for  tenants  to  attorn,  it  was  not  the 
course  of  the  Court  to  give  costs  against  them;  and  his 
Honor  made  the  order,  without  costa 


«^^,,,,^^^  ^l*..^  J  *^.  >^^^z 
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1848. 

TUENBR  V.  MaULB.  ^  ^^  ^q^ 

HIS  was  a  suit  instituted  by  persons  claiming  to  be  In  an  order 
next  of  kin  of  an  intestate  named  Turner,  to  whom  admir  unie,  with  u- 
nistration  had  been  taken  out  by  the  defendant  Mr.  Maule,  5^efto  read 
solicitor  to  the  Treasury,  on  behalf  of  the  Crown,  it  being  »*  *^«  ^  «^- 

061100  tsKon 

supposed  that  the  intestate  had  left  no  next  of  kin.     An  vi^i  toco  before 
inquiry  had  been  directed  at  the  hearing,  to  ascertain  whe-  p^^per  to  huert 
ther  the  plaintiffs  were  the  intestate's  next  of  kin,  and  ""^^J^..^"** 
witnesses  had  been  examined  viva  voce  before  the  Master, 
who  reported  against  the  claim  of  the  plaintiffs.    Excep- 
tions were  taken  to  the  report,  and  on  the  hearing  of  the 
exceptions  the  Court  directed  an  issue  to  be  tried,  with  li- 
berty for  the  plaintiff  to  read  at  the  trial  the  evidence  taken 
yiY&  voce  before  the  Master.    A  question  was  raised  on 
drawing  up  the  order,  whether  the  words  ''  saving  all  just 
exceptions  '*  should  be  inserted.    The  minutes  were  now 
spoken  to  with  reference  to  this  point,  Mr.  Monro,  the 
Registrar,  having  referred  to  the  forms  of  the  orders  in  the 
following  cases: — 

Twyford  v.  HiUiardy  (LK.,  29th  June,  1703,  Reg.  Lib.  R, 

1702,  foL  392):  "And  both  sides  are  to  be  at  liberty  to 
make  use  of  any  depositions  taken  in  this  cause,  according 
to  law." 

Hwrnphries  v.  Woodward,  (L  K,  8th  Nov.,  1703,  Reg. 
Lib.  A.,  1703,  foL  39):  "According  to  law.'' 
James  v.  JameSi  (^  ^>  13th  May,  1704,  Reg.  Lib.  A., 

1703,  foL  331):  "It  was  prayed  that  the  plaintiff  W.  J. 
may  be  at  liberty  at  the  said  trial  at  bar,  to  be  had  as 
aforesaid,  to  make  use  of  the  depositions  taken  in  the  said 
former  cause,  as  far  as  by  law  they  may,  which  is  ordered 
accordingly,  saving  all  just  exceptions." 

Mayor  and  Corporation  of  Carlide  v.  Bishop  of  Carlisle, 
(L  K,  8th  May,  1705,  Reg.  Lib.  B.,  1704,  foL  341):  "And 
the  parties  are  at  liberty,  at  the  said  trial,  to  read  and 
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1848.  make  use  of  the  depositions  of  such  witnesses  as  shall  be 
dead  or  not  able  to  attend  the  trial,  according  to  the  course 
of  law." 

Todhunter  v.  HuddksUm,  (L.  K,  27th  June,  1705,  Reg. 
Lib.  R,  1704,  foL  427).    Same  form. 

Kingsman  ▼.  Kingsman,  (L.  E.,  26th  Jan.,  1705,  Reg. 
Lib.  A.,  1705,  fol.  227).    No  saving  clause. 

Barlee  v.  Barlee,  (M.  R,  23rd  Feb.,  1705,  Reg.  Lib.  A., 
1705,  fol.  238):  "  According  to  law.'' 

Fitzwater  v.  Wingfidd,  (L  K,  8th  June,  1 705,  Reg.  Lib. 
A.,  1 704,  fol.  406) :  "  And  both  sides  are  to  be  at  liberty, 
at  the  said  trial,  to  make  use  of  the  depositions  of  such 
witnesses  examined  in  this  cause  as  are  dead  and  not  able 
to  attend  the  said  trial,  as,  according  to  the  course  of  law, 
they  can." 

Oilbert  v.  EmertoUy  (L.  K.,  15th  June,  1705,  Reg.  Lib.  A., 
1704,  foL  435):  "According  to  the  course  of  law." 

Ruson  V.  Craikenthorpe,  (L.  K.,  27th  June,  1705,  Reg. 
Lib.  B.,  1704,  foL  437):  "  According  to  the  course  at  law." 

Rich  V.  WeUs,  (L.  K.,  5th  July,  1705,  Reg.  Lib.  B.,  1704, 
foL  357).    Same  form. 

Hr.  Wrai/y  for  the  defendant  Mr.  Maule,  submitted  that 
the  proposed  words  should  be  introduced,  and  said  that 
they  had  been  also  introduced  in  the  Baron  de  Bodes 
case,  and  in  Tatham  v.  Wright  (a). 

Mr.  Russdl,  Mr.  Wigramy  and  Mr.  Warren,  for  the  plain- 
tiffs and  a  defendant  in  the  same  interest,  cited  Palmer  y. 
AyleAuryQ))  and  Seton  on  Decrees,  346,  to  shew  that 
this  was  not  the  ordinary  or  proper  form  of  order;  and  con- 
tended, that  the  present  case  was  not  analogous  to  those  in 
which  evidence  had  been  taken  on  interrogatories  where 
the  adverse  parties  had  no  means  of  knowing  the  answers, 

(a)  Reported  in  2  Russ.  k  My.      not  there  given. 
1;  but  the  form  of  the  oider  10         {h)  \6  Yes.  176,299. 
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because  both  parties  were  present  at  the  examination  and 
had  the  opportunity  of  objecting  at  the  time. 

The  YiCB-CHANCEixoBwasof  opinion  that  thewords  might 
be  inserted  with  this  object,  that,  if  a  witness,  not  properly 
examinable  at  all,  had  been  examined  in  the  Master's  office, 
that  circumstance  was  not  to  preyent  the  Judge,  at  law, 
from  saying  that  such  a  witness  was  not  examinable,  or 
that,  if  a  witness  under  examination  had  said  anything 
which  was  not  evidence  in  its  nature,  such  a  statement 
was  not  necessarily  to  be  admitted  in  evidence.  If  any 
other  effect  should  be  attempted  to  be  given  at  law  to  the 
words  now  iutroduced  into  the  order,  the  verdict  might 
not  stand  in  this  Court;  but  as  the  words  appeared,  from 
the  cases  mentioned,  to  be  not  a  mere  innovation,  they 
had  better  be  inserted.  His  Honor  considered  that  parol 
evidence  introduced  under  the  new  practice  in  the  Master's 
office  must  stand  on  the  same  footing  as  depositions  in  a 
cause,  and  that  there  was  not  any  difference  in  substance. 

With  reference  to  the  argument,  that,  upon  an  examin- 
ation viva  voce  before  the  Master,  each  party  had  the  op- 
portunity of  objecting  to  the  questions  or  answers,  his 
Honor  observed,  that  he  thought  that  a  relevant  remark, 
but  not  of  sufficient  weight  to  induce  the  Court  to  incur 
the  risk  of  having  that  received  at  law  which  was  not 
evidence. 


T 


BtLLOCK  V.  Chapman.  ^'  March  lit. 

HE  plaintiff,  being  a  shareholder  in  the  Newcastle,  The  Court  re- 

niMGa  upon  ^^ 

Shields,  and  Sunderland  Union  Joint-stock  Banking  Com-  interlocutoiy 

pany,  executed  a  deed  transferring  the  shares  to  his  sister,  rertn^by  in- 

and  received  from  the  Company  certificates  of  the  shares  ^^^^  \,^^^ 

in  her  name.     Previously  to  the  execution  of  the  transfer,  pany  from  re- 
turning to  the 
Stamp  Office,  under  7  &  8  Vict,  c  113,  among  the  names  of  the  shareholders  in  the  Company,  the 
name  of  a  person  who,  by  his  bill  and  affidavit,  alleged  &cts  to  shew  that  he  had  ceased  to  be  a 
shareholder,  his  case  not  being  perfectly  clear  on  the  evidence. 


i^^-^^ 


;<fc* 


^ 
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J[^j8^     and  in  consequenee  of  communications  with  the  pkintiff, 

BvLLooK      the  Company  had,  in  their  returns  to  the  Stamp  Office, 

Chafmav.     under  the  7  &  8  Vict.  c.  113,  omitted  the  name  of  the 

plaintiff,  and  returned  that  of  his  sister,  as  a  new  member. 

The  bank  stopped  payment,  and  a  call  was  made  upon 

the  plaintiff's  sister  of  5L  per  share,  which  she  stated  her 

inability  to  pay.    Afterwards,  on  the  6th  January,  1848, 

the  Company  returned  the  name  of  the  plaintiff  to  the 

Stamp  Office  as  the  holder  of  the  shares,  and  on  the  12th 

January  informed  his  sister  that  the  Company  could  not 

recognise  the  transfer  to  her. 

The  present  suit  was  instituted  for  the  purpose  of  ob- 
taining a  declaration  that  the  transfer  had  been  accepted 
by  the  Company,  and  an  injunction  to  restrain  the  Com- 
pany from  inserting  or  continuing  the  name  of  the  plaintiff 
as  a  member,  partner,  or  shareholder  on  the  share-regis- 
ter book  of  the  Company,  or  in  any  other  book,  list,  or 
document  of  the  Company,  and  from  making  any  return 
in  which  the  name  of  the  plaintiff  was  mentioned  as  such 
member,  partner,  or  shareholder,  and  from  publishing  or 
holding  out  the  plaintiff  as  such  member,  partner,  or 
shareholder.  Affidavits  were  filed  in  support  of  the  mo- 
tion, and  in  opposition  to  it 

Mr.  Bacon  and  Mr.  BateSy  in  support  of  the  motion  for 
an  injunction  in  the  terms  of  the  prayer  of  the  bill — If 
the  defendants  are  allowed  to  return  the  name  of  the 
plaintiff  as  a  shareholder,  the  mischief  to  him  will  be  ir- 
reparable, as  he  will  incur  liability  to  the  creditors  of  the 
firm  from  which  the  defendants  will  be  altogether  unable 
to  indemnify  him:  London  and  Orand  Junction  Railway 
Company  v.  Freeman  (a),  Chdtenham  Railway  Company  v. 
Daniel(b),  Taylor  v.  Hughes  (c). 

Mr.  Russelly  Mr.  Wigram,  and  Mr.  Stevens,  for  the  de- 

(a)  2  R«Uw.  Gas.  468.        {b)  Id.  728.        (e)  2  J.  ^  L.  24. 
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fendant — ^There  is  no  ground  for  the  argoment  that  the  l84a 
plaintiff  will  be  exposed  to  irreparable  mischief,  even  if  he 
succeed  in  making  out  his  case,  because  the  holding  out 
of  his  name  as  a  partner,  if  it  took  place  improperly  and 
against  his  consent,  could  not  subject  him  to  any  liability. 
But,  in  fact,  the  evidence  shews  that  the  alleged  transfer 
is  invalid,  and  that  he  is  still  a  shareholder. 

Mr.  Bacon^  in  reply. 

The  Vicb-Chancklloe: — 

The  questions  which  this  motion  presents  to  the  Court, 
are,  first,  whether  there  is  a  probability  or  reasonable  pos- 
sibility of  ultimate  success  on  the  part  of  the  plaintiff; 
and  next,  whether,  assuming  the  possibility  of  his  ultimate 
success,  the  proposed  conduct  of  the  defendants  may  not, 
while  the  question  is  in  suspense,  produce  to  him  irrepa- 
rable or  material  mischief.  I  must  also  consider  what  is 
the  probable  amount  of  mischief  which  the  interference  of 
the  Court  may  occasion  to  the  defendants  upon  the  assump- 
tion that  possibly  in  the  end  they  may  appear  to  be  right 

Now,  the  injunction  asked  by  the  present  motion  I  be- 
lieve to  be  intended  simply  with  regard  to  the  future — «nd 
to  be  simply  a  prohibitory  injunction.  I  do  not  believe  that 
it  is  intended  to  ask  of  the  Court  an  order  which  shall  make 
it  incumbent  upon  the  Company  actively  to  do  anything. 

The  only  order  which  can  with  propriety  be  asked  is  an 
order  to  restrain  the  Company  from  inserting  the  name  of 
a  particular  person  as  a  shareholder  or  proprietor  in  a  book 
or  document,  and  also  from  making  any  return  of  the  name 
of  the  plaintiff,  and  from  publishing  or  holding  out  the  name 
of  the  plaintiff,  as  a  partner.  That  would  be  strictly  pro- 
hibitory. I  confine  my  observations,  therefore,  to  that  part 
of  the  injunction,  considering  it  clear  that  to  any  further 
extent  an  injunction  could  not  reasonably  be  asked. 

Now  the  acts  sought  to  be  prohibited  would,  as  be- 
tween the  Company  and  the  plaintiff,  be  done  pendente 
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lite,  and  certainly  could  not  bind  the  plaintiff,  if  in  their 
nature  they  ought  not  to  be  done.  I  am  not  aware,  there- 
fore, that)  as  between  the  plaintiff  and  the  Company,  as- 
suming the  plaintiff  to  be  right,  any  irremediable  or  seri- 
ous mischief  would  be  done  by  the  performance  on  the  part 
of  the  Company  of  those  acts  which  it  is  sought  to  restrain. 

A  more  important  view  of  the  case  may  be,  as  to  the 
effect  of  the  acts,  if  done,  upon  the  liability  of  the  plaintiff, 
with  regard  to  strangers  to  the  present  record.  I  appre- 
hend, however,  that,  supposing  the  plaintiff  to  be  right,  not 
any  one  of  those  acts  would  be  conclusively  binding  upon 
the  plaintiff,  as  between  him  and  a  stranger  to  the  record. 
The  utmost  effect,  I  apprehend,  that  such  an  act  would  have, 
as  between  the  plaintiff  and  a  stranger,  would  be  to  afford 
primft  facie,  not  conclusive,  evidence  against  the  plaintiff. 
Still,  such  an  act  might  create  considerable  inconvenience, 
and  in  a  clear  case  probably  ought  to  be  prohibited. 

The  next  question,  then,  is,  whether  this  is  a  clear  case 
for  interference  against  the  Company,  whose  acts  could 
have  such,  and  only  such,  consequences  as  I  have  mention- 
ed; and  I  think  it  is  not.  The  plaintiff  may,  very  possibly, 
in  the  result,  prove  to  be  right  in  his  whole  contention; 
but  I  am  not  satisfied  that  all  the  difficulties  raised  in  his 
way,  in  point  of  fact  and  in  point  of  law,  wiU  be  found 
surmountable.  The  return  made  to  the  proper  office  in 
London,  treating  Miss  Thompson  as  the  purchaser  of  the 
shares,  and  the  consequent  fact,  or  supposed  fact^  of  the 
plaintiff  having  ceased  to  be  a  shareholder,  was  made,  as 
I  understand  it,  upon  the  8th  of  October,  at  a  time  when 
nothing  but  a  communication  by  word  of  mouth  had 
passed  between  the  plaintiff  and  Miss  Thompson,  which 
preceded  by  three  or  four  days,  at  least,  the  execution 
of  the  instrument  by  Miss  Thompson  before  the  Court 
There  is  the  further  possible  difficulty,  that  these  proceed- 
ings are  alleged  to  have  been  irregular,  and  not  to  have 
been  sanctioned  by  the  proper  authority,  nor  done  in  the 
manner  directed  by  the  deed  of  constitution  of  the  Com- 
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pany.    The  plaintiff  answers  to  this,  that  it  was  not  for        1848. 
him  to  look  into  such  matters;  that  he  had  not  the  means      bullock 
of  becoming  aware  of  them;  that  everything  external  of  •• 

which  he  could  judge  appeared  to  be  rightly  and  regularly 
done;  and  that  it  is  not  competent  for  the  Company  to  say 
that  it  was  not  so.  In  that  the  plaintiff  may  prove  to  be 
right.     This  I  cannot  now  decide. 

But  it  is  enough  for  me  to  say,  that  I  think  the  case  of 
the  Company  not  plainly  frivolous.  I  am  asked  to  make 
an  order  which  is  to  give  a  particular  character  and  de- 
scription to  a  document,  that,  under  the  authority  of  the 
Act  of  Parliament,  is  to  be  verified  by  the  oath  of  an  indi- 
vidual, and  which,  if  wilfully  incorrect,  would  subject  him 
to  penalty  and  to  prosecution  and  the  Company  also  to  a 
heavy  penalty.  The  return  must  be  made,  and  it  must  be 
made  on  oatL  The  Court  is  asked  to  issue  a  direction  that 
that  return  on  oath  shall  only  be  made  in  a  particiilar  form. 
Now  it  is  not  necessary  for  me  to  say  that  such  a  difficulty 
is  insurmountable.  It  is  not  necessary  for  me  to  say  that 
a  case  cannot  be  supposed  in  which  it  would  be  the  duty 
of  the  Court  not  to  hesitate  in  granting  such  an  injunction 
as  this,  notwithstanding  the  circumstance  that  the  return 
is  to  be  made  on  oath. 

But  for  such  a  purpose  the  case  ought  to  be  exceedingly 
clear,  and  considering,  as  I  do,  (assuming  the  plaintiff  to 
be  right,)  that  the  utmost  effect  which  could  be  given  t^ 
the  act  sought  to  be  prohibited  would  be,  to  raise  a  case 
merely  prima  facie  against  him,  as  between  him  and  a 
stranger,  it  appears  to  me  that  the  more  prudent  and  more 
proper  judicial  course  here  to  take  is  not  at  present  to  in- 
terpose. 

My  refusal  of  the  injunction  must  be  without  prejudice 
to  any  question ;  and  I  add,  that  if  I  am  not  strongly  im- 
pressed in  favour  of  the  plaintiff,  neither  am  I  strongly 
impressed  in  favour  of  the  defendants. 
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1848. 
J/arcA3fd  HiNCHLIPFB  V.  WeSTWOODA^  ' 

lUrcnrioiiary  1 HOMAS  WESTWOOD,  by  his  will,  dated  the  4th  day 
^to^8*°^  of  March,  1827,  bequeathed  to  trustees,  their  executore 
byname;  andin  and  administrators,  the  sum  of  lOOOt  out  of  his  personal 

COM  of  the  de-  ^  ^ 

oeaoe  of  all,  or  estate,  upon  trust  that  they,  or  the  survivors  or  survivor 
?Jufetime'<?  ^^  them,  or  the  executors  or  administrators  of  such  survi- 
^  to^Sdrie-  ^^''  should,  as  soon  as  conveniently  might  be  after  his  de- 
gal  ferwfMi  r»-  cease,  put  and  place  the  same  out  at  interest,  either  on 

prasentatiTei : 

—^eM,  to  take  government  or  real  security,  and  pay  the  interest,  divi- 
of  ihi^ma^  deuds,  and  proceeds  thereof  from  time  to  time,  as  the  same 
tore,  and  not  in  ghould  be  received,  into  the  proper  hands  of  his  daughter, 
next  of  kin,  Mary  Westwood,  for  her  natural  life,  and  that  her  receipt 
vorda^^exwu-  should  be  agood  discharge  for  the  same ;  and  after  her  de- 
iitaito*'"o^  cease,  in  case  she  should  leave  any  child  or  children,  law- 
cniwd  in  other  foUy  begotten,  upon  trust  to  call  in,  and  pay  and  divide 
wiiL  the  said  sum  of  lOOOZ.  unto  and  equally  between  and 

amongst  all  and  every  such  child  and  children,  if  more 
than  one,  in  equal  shares  and  proportions,  and  if  but  one, 
then  to  such  one  child,  at  the  respective  ages  of  twentjF- 
one  years;  and  to  pay  and  apply  the  interest  in  the  mean- 
time towards  their  maintenance  and  support  But  in  case 
his  said  daughter  Mary  Westwood  should  depart  this  life 
without  leaving  any  issue,  then  upon  further  trust,  that 
his  said  trustees,  and  the  survivors  or  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor, 
should  pay  and  divide  the  said  sum  of  10002.  equally  be- 
tween and  amongst  the  testator's  sons,  Thomas  Westwood, 
Richard  Westwood  and  John  Westwood,  share  and  share 
alike ;  and  in  case  of  the  decease  of  all  or  any  of  his  said  sons 
in  the  lifetime  of  his  said  daughter  Mary  Westwood,  then  he 
gave  or  bequeathed  the  share  or  shares  to  become  due  upon 
the  contingency  aforesaid  of  him  or  them  so  dying,  to  his  or 
their  legal  personal  representative  or  representatives. 

The  testator  died  on  the  28th  of  June,  1829,  and  his  will 
was  proved  by  the  trustees,  who  were  also  executors. 
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Mary  Westwood,  the  testator's  daughter,  the  tenant  for        1848. 
life  of  the  fiind,  died  in  March,  1846,  without  having  had    HnroHLcm 

Thomas  Westwood,  the  son,  surviyed  her. 

The  two  other  legatees  in  remainder  died  in  her  lifetime 
— ^Richard  in  March,  1846,  and  John  in  December,  1842 — 
and  both  of  them  having  made  wills,  which  had  been  duly 
proved 

The  executors  of  Richard  and  John  claimed  their  shares 
of  the  legacy  of  10002. ;  but  their  next  of  kin  having  also 
claimed  those  shares,  the  trustees  instituted  this  suit  to 
have  the  opinion  of  the  Court  on  the  construction  of  the 
original  wilL 

Mr.  De  Oex,  for  the  trustees,  said  that  conflicting  opin- 
ions had  been  given  on  the  point 

Mr.  Metcalfe^  for  the  next  of  kin,  cited  Bridge  v.  Ab- 
bot (a),  Paiin  v.  Hilla  (6),  BiuMe  v.  Fawcett  (c),  Daniel  v. 
Dudley  (d),  Cotton  v.  Cotton  (e),  Waiter  v.  Makin  (/). 

Mr.  Darnel,  for  the  executors,  cited  Price  v.  Stra/ngeJ(^), 
Smith  V.  Bameby(h),  Eva/na  v.  Charles  (i). 

Mr.  Schomberg  was  for  other  defendants. 

The  Vioe-Chakcellor  said,  that  the  only  plausible  argu- 
ment in  favour  of  the  next  of  kin  was,  that  the  other  con- 
struction contended  for  rendered  the  clause  giving  the  le- 
gacy over  inoperative.  That  consideration,however,  was  not 
sufficient  to  control  or  displace  the  plain  and  proper  mean- 
ing of  the  words,  "  legal  personal  representatives/'  There 
was  not  only  the  word  "  legal,"  but  the  word  "  personal  '* 

(a)  3  Bro.  0.  G.  224.  (/)  6  Sim.  148. 

(5)  1  My.  &K.  470.  (g)  6  Mad.  159. 

(c)  4  Hare,  536.  (h)  2  OoU.  728. 

(d)  1  Ph.  1.  («)  1  Anst.  128. 
{e)  2  Beav.  67. 
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1848.        also.    The  costs  must  come  out  of  the  fond,  as  it  appeared 
HnoBum    that  the  residoaiy  estate  had  been  distributed  (a). 

V, 

WisTwooD.         (a)  See  Walker  y.  Marquis  of  ''  legal  representatiyes,"  and  to 

Camdefif  16  Sim.  329,  where,  as  in  shew  that  thej  must  be  taken  to 

Walter  y.  Makitif  cited  aboye,  the  mean ''  next  of  kin."  The  employ- 

use  of  the  words  ''  exeeutors  or  ment  of  the  word'' personal/*  in  the 

administrators,**  in  other  parts  of  principal  case,  seems  to  constitute 

the  will,  were  held  sufficient  to  the  distinction  between  the  cases, 

control  the  meaning  of  the  words  See  KUner  y.  Leechy  10  Beay.  868« 


Mareh  Zrdk  ^^  the  Matter  of  Thb  West  Ham  GHABmss;  V^ 

July  7th,  ▲>]> 

In  the  Matter  of  the  62  Geo.  3,  c.  101,  and  of  the  8  &  9 

ViOT.  c.  70. 

Under  the  8&  9  JL  HIS  was  the  petition  of  the  minister  and  chapelwar- 
^weriij  ^r*  ^^^^  ^^  ^^^  chapehry  district  of  St.  John's,  Stratford,  for 
Court  of  Chan-  the  apportionment  of  certain  charitable  gifts  for  the  bene- 

ceiy,  where  the   /»       *    ■  «         «  «   ^  tt*  ►•/v       i  a. 

CommiBrionos  fit  of  the  poor,  under  the  8  &  9  Vict  a  70,  where,  after  re- 

ChuichMl^Te  citing  the  58  Geo.  3,  a  45,  and  59  Geo.  3,  c.  1 34,  appoint- 

^to^ttiSH?^  ing  commissioners  for  building  churches,  provides,  by  its 

to  apportion  22nd  scction,  as  follows: — 

charitable  gifts 

S!f  of  &e*5l  "  ^**  ^^®^®  ^«^  Majesty's  said  commissioners  shall 
riah:--.flrjW,      have  already  formed  or  shall  hereafter  form  any  distinct 

that  the  Court  ...  .  ♦       , 

'  is  bonnd  to  act  and  separate  parish,  district  parish,  or  district  chapelry, 
though  no*com.  Under  the  provisions  of  the  hereinbefore  recited  Acts,  or 
of^e  m^*  ^^^  ^^  them,  or  this  Act,  out  of  any  parish  or  extra-pa- 
which  the  di»-  rochial  place,  it  shall  be  lawful  for  the  Court  of  Chancery, 
gifti  has  been  anything  in  the  hereinbefore  recited  Acts  to  the  contrary 
S^rioninto  *  notwithstanding,  on  a  petition  being  presented  to  the  said 
^?^*^""  Court  by  any  two  persons  resident  in  any  such  parish  or 
under  the  above  extra-parochial  place,  (such  petition  to  be  presented,  heard, 

Qeo.^c.  101,  and  determined  according  to  the  provisions  of  an  Act  pass- 
er one  of  them, 

the  Court  has  jurisdiction  to  apportion  gifts  made  specifically  to  a  particalar  dirition  of  a  parish,  part 
of  which  has  been  formed  into  a  chapelry  district. 

By  consent  the  Court,  instead  of  direc^g  a  reference,  allowed  a  petition  for  apportionment  to 
stand  orer,  for  the  parties  to  propose  a  scheme. 

Two  schemes  being  thereupon  pn»osed,  one  of  apportionment  according  to  the  gnMS  ponilation  of 
the  districts,  the  other  according  to  tne  population  mcluding  only  occupiers  of  houses  of  tne  annual 
Tslue  of  15^  and  under,  the  Court  adopted  the  apportionment  aooording  to  the  gross  population. 
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ed  in  the  fifty-second  year  of  the  reign  of  his  late  Majesty  1846. 
King  George  the  Third,  intituled  "  An  Act  to  provide  a  ^^^ 
summary  remedy  in  cases  of  abuses  of  trusts  created  for  ^"^  ^^^ 
cnantable  purposes,  ;  to  apportion  between  the  remain- 
ing part  of  such  parish  or  place,  and  the  distinct  and  sepa- 
rate parish,  or  district  parish,  or  district  chapelry,  any 
charitable  devises,  bequests,  or  gifts  which  shall  have  been 
made  or  given  to  or  for  the  use  of  any  such  paiish  or  ex- 
tra-parochial place,  or  the  produce  thereof;  and  in  any  such 
case  to  direct  that  the  distribution  of  the  proportions  of 
such  devises,  bequests,  or  gifts,  or  the  produce  thereof,  as 
shall  be  so  apportioned,  shall  be  made  and  distributed  by 
the  incumbent  or  spiritual  person  serving  the  church,  or 
by  the  churchwardens  of  any  such  distinct  and  separate 
parish,  district  parish,  or  district  chapelry,  either  jointly 
or  severally,  as  the  said  Court  of  Chancery  may  think  ex- 
pedient; and  it  shall  also  be  lawful  for  the  said  Court  of 
Chancery  to  apportion  between  the  remaining  part  of  such 
parish  or  place  as  aforesaid,  and  such  separate  divisions  or 
districts,  any  debts  or  charges  which  may  have  been  be- 
fore the  period  of  such  apportionment,  contracted  or 
charged  upon  the  credit  of  any  church  rates  in  such  parish 
or  place;  and  all  such  apportionments  shall  be  registered 
in  the  registry  of  the  diocese  in  which  such  parish  or  place 
shall  be  locally  situate,  and  duplicates  thereof  shall  be  de- 
posited with  the  churchwardens  of  such  parish  or  place, 
and  of  each  such  division  or  district  as  aforesaid;  and  in 
all  such  cases  the  costs  shall  be  at  the  discretion  of  the 
said  Court;  and  such  apportioned  debts  or  charges  shall 
be  raised  and  paid  by  the  parish  or  place  in  which  they 
may  be  apportioned,  in  such  and  the  like  manner  as  the 
entirety  was  to  be  rabed  and  paid,  or  in  such  manner  and 
under  such  provisions  and  conditions  as  the  said  Court  shall 
direct;  and  when  any  securities  may  have  been  given  for 
the  same,  the  Court  may  order  new  securities  to  be  given 
for  the  ^portioned  debts  by  such  persons  and  bodies,  and 
in  all  respects  as  the  said  Court  may  direct;  and  all  secu- 
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1848.  rities  shall  be  valid  and  binding;  and  the  powers  and  au- 
/n  ft  thoiities  given  to  the  said  commissioners  by  the  hereinbe- 
^][J[j^^  fore  recited  Act,  passed  in  the  third  year  of  the  reign  of 
his  late  Majesty  King  George  the  Fourth,  with  respect  to 
the  apportionment  by  them  of  such  devises,  bequests,  gifts, 
and  charges,  shall,  after  the  passing  of  this  Act,  with  re- 
spect to  the  fature  exercise  of  such  powers  and  authorities, 
cease  and  determine.'' 

The  following  were  the  circumstances  of  the  case,  as 
they  appeared  from  the  statements  of  the  petition,  which 
were  not  controverted: — 

The  parish  of  West  Ham,  in  Essex,  was  anciently  divid- 
ed into  three  districts  or  divisions,  called  Stratford  Ward, 
Plaistow  Ward,  and  Church-street  Ward.  There  was  in 
the  parish  only  one  church,  which  was  situate  in  Church- 
street  Ward. 

There  had  been,  from  time  to  time,  devised  and  bequeath- 
ed for  the  benefit  of  the  poor,  various  rent-charges,  sums 
of  money,  and  pieces  of  land.  Some  of  these  had  been 
given  for  the  benefit  of  the  poor  of  the  parish  generally, 
others  for  the  benefit  of  the  poor  of  the  different  wards. 

In  1830  a  church  dedicated  to  St.  Mary  was  built  in 
Plaistow  Ward,  and  a  district,  consisting  of  Plaistow  Ward, 
was  assigned  to  it  by  the  commissioners  under  the  Acts. 

In  1834  a  church  dedicated  to  St  John  was  built  in 
Stratford  Ward,  and  a  district,  consisting  of  a  part  of  Strat- 
ford Ward,  was  assigned  to  it  by  the  commissioners. 

The  petition  prayed  that  the  gifts  made  to  the  parish  of 
West  Ham  might  be  apportioned  between  the  chapelry 
district  of  St  John,  Stratford,  and  the  remaining  part  of 
the  parish;  and  that  the  gifts  made  to  Stratford  Ward 
might  be  apportioned  between  the  chapelry  district  of  that 
ward  and  the  remaining  part  of  the  ward. 

Mr.  Wigram  and  Mr. B,  L.Chapman  supported  the  petition. 

Mr.  Bacon  and  Mr.  J,  Bailiff  for  the  vicar  of  the  parish 
and  some  of  the  parishioners,  submitted,  that^  as  the  peti- 
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tion  did  not  contain  any  complaint  as  to  the  mode  in  which      sjflfl^ 
the  charities  had  been  distributed  and  administered,  no        in  re 
case  was  made  for  the  interference  of  the  Court.,  the  only     Chamtim. 
result  of  which  would  be  to  accomplish,  at  a  great  expense 
and  loss  to  the  charities,  what  might  be  better  settled  by 
the  parishioners  themselves,  especially  as  the  petition  did 
not  allege  that  there  had  been  any  di£ference  among  them, 
or  any  difficulty  in  the  case. 

The  Vicb-Chancellob: — 

I  will  take  it  for  granted  that  there  are  the  best  iaten- 
tions  on  all  sides  in  this  matter,  and  that  the  charity  pro- 
perty  has  been  duly  administered,  and  that  it  is  the  wish  of 
all  parties  that  the  same  shall  be  properly  administered. 
But  I  think,  that,  under  the  Acts,  I  have  no  alternative; 
and  that,  if  I  am  called  upon  to  make  an  order,  I  must  di- 
rect a  reference  to  the  Master.  The  reference,  if  directed, 
will  be  to  the  following  effect : — 

**  Let  the  Master  inquire  whether  there  are  any  and 
what  charitable  devises,  bequests,  or  gifts,  that  have  been 
made  and  given  for.  the  use  of  the  poor  of  the  parish  of 
West  Ham,  and  whether  it  is  fit  and  proper,  having  regard 
to  the  state  of  the  parish,  that  such  devises,  bequests,  or 
gifts  should  be  apportioned  between  the  district  of  St. 
John's  and  the  remaining  part  of  the  parish,  under  the 
statute;  and,  in  that  case,  to  approve  of  a  scheme  for  such 
apporticmmenf 

It  appears  to  me,  however,  that  it  would  be  much  better 
that  the  parish  should  make  a  scheme  for  themselves.  The 
clergyman  and  some  laymen  of  the  parish  might  meet  to- 
gether, and  settle  a  scheme  better  than  it  could  be  done  in 
the  Master's  office.  If  this  shall  be  done,  I  will  do  all  in  my 
power  to  facilitate  the  arrangement;  and  if  any  questions 
shall  arise  in  the  discussion,  of  a  tangible  nature,  I  will 
try  to  dispose  of  them  when  the  petition  next  comes  on. 

VOL.  IL  Q  n.  a.  & 


222  OASES  IN  CHANGBBT. 

J[^48^  I  think  that  the  petition  ought  to  be  headed.  In  the  Matter 

In  re  of  Sit  Samuel  Romillj's  Act^  as  well  as  In  the  Matter  of 

C^MToL  ^^^  8  &  9  of  the  Queen. 


July  7th,  The  petition  came  on  again,  the  parties  having  in  the 
meantime  proposed  two  different  schemes,  which  were  now 
submitted  to  the  Court  The  petition  had  been  amended 
by  adding  to  its  title  as  suggested  by  his  Honor. 

One  of  these  schemes  was  an  apportionment  according 
to  the  relative  population  of  the  districts  and  the  remain- 
ing part  of  the  parish.  The  other  scheme  apportioned  the 
gifts  according  to  the  number  of  persons  residing  in  houses 
rated  at  162.  and  under,  and  not  rated  at  all,  and  exclud- 
ing from  the  reckoning  the  portion  of  the  population  living 
in  houses  rated  at  a  higher  amount  than  162.  a  year.  The 
difference  in  result  of  the  two  schemes  was  very  trifling; 
the  scheme  made  on  the  principle  of  the  gross  population 
giving  to  St  John's  district  parish  78.  S^d.  in  the  pound, 
and  that  on  the  principle  of  the  reduced  population  giving 
it  78.  S^d.  in  the  pound. 

Mr.  Wigram  and  Mr.  B.  L.  Chapman,  for  the  petition, 
argued,  in  favour  of  the  apportionment  of  the  gifts,  the 
scheme  according  to  the  total  population.  They  also  con- 
tended that  the  gifts  made  to  the  Stratford  Ward  might,  un- 
der the  8  &  9  Vict.  c.  70,  or  under  the  combined  operation  of 
that  Act  and  the  52  Geo.  3,  c.  101  (Sir  Samuel  Romilly's 
Act),  be  apportioned  between  the  district  formed  out  of 
that  ward  and  the  remainder  of  the  ward,  although  the 
former  Act  did  not  in  terms  provide  for  the  case  of  gifts 
to  a  division  of  a  parisL 

Mr.  Bacon  and  Mr.  J.  Baily,  for  the  vicar  and  church- 
wardens of  the  parish,  argued  that  the  apportionment  ought 
to  be  made  according  to  the  population,  excluding  the 
more  opulent  inhabitants  from  the  reckoning;  and  that 
the  apportionment  ought  to  be  confined  to  the  gifts  to  the 
entire  parish,  inasmuch  as  the  Acts  gave  the  Court  no 
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jnriBdictioii  oyer  the  gifts  to  a  portion  of  the  parish  for  the        l&ia 
purposes  of  the  petition.  They  also  submitted  that  no  costs        ure  " 
ought  to  be  given  out  of  the  charity  funds.  c^mnL 

Mr.  RusaeU  and  Mr.  Rogers  appeared  for  the  minister 
and  chapelwardens  of  St  Mary's,  Plaistow. 

The  Vicb-Chaitcblloe: — 

I  think  it  best  to  adopt,  and  shall  accordingly  adopt, 
the  scheme  prepared  on  the  principle  of  the  gross  popula- 
tion; but  the  order  on  the  petition  must  be  confined  simply 
to  the  division  of  the  gifts,  and  nothing  must  be  inserted 
in  it  about  the  population,  or  the  principle  on  which  the 
division  has  been  made.  I  think  that  an  apportionment 
may  be  made,  under  the  two  Acts,  of  the  gifts  in  favour  of 
Stratford  Ward  between  the  district  chapelry  of  St  John's 
and  the  remainder  of  Stratford  Ward;  and  that  the  dis- 
trict chapelry  of  Plaistow  should  have  the  gifts  made  in 
favour  of  Plaistow  Ward. 

With  regard  to  the  costs,  I  think  the  petition  a  proper 
and  necessary  one,  and  that  the  costs  of  all  parties  must 
be  paid  out  of  the  income  of  the  charity  funds. 


Ml 


WhITB  v.  HoWAKD./-  jfarch  9th. 


R.  RUSSELL  and  Mr.  Amphlett  moved,  on  the  part  A  defendant, 
of  the  plaintifis,  that  ^*  the  document  or  writing  filed  by  bankrupt  after 
the  defendant  John  Henry  Howard,  on  the  25th  day  of  fii^/pu^SiMi 
January  last,  in  the  Record  and  Writ  Clerks  OflSce,  pur-  ""wer,  (wiA- 

^  '  *  out  having  ob- 

porting  to  be  the  answer  of  the  defendant  J.  H.  Howard  tained  any  or- 
to  the  bill  of  complaint  filed  by  the  above-named  plain-  time),  merely 
tiffs  in  this  cause,  may  be  taken  off  the  file."  S^pty, 

The  answer  was  as  foUows : —  «»*  »«*  p^ 

porting  to  an- 

"  This  defendant,  saving  to  himself  the  benefit  of  all  i^to^^nUie 

biS:— iwa, 

not  a  ease  for  taking  tka  aiiBwer  off  tlie  file  ai  eyaiiTe. 

q2 
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1848.  just  exceptions  to  the  said  bill  of  complaint,  for  answer 
thereto  or  unto  so  much  thereof  as  he  is  advised  it  is  ma- 
terial for  him  to  make  answer  unto,  answering  says,  that 
since  the  said  bill  of  complaint  was  exhibited,  and  on  the 
30th  day  of  November,  1847,  a  fiat  in  bankruptcy  was  du- 
ly issued  against  this  defendant"  (It  then  stated  the  ad- 
judication and  appointment  of  an  official  assignee,  and 
continued  thus:)  "And  this  defendant  says,  he  is  now  a 
bankrupt  as  aforesaid,  and  he  is  advised  and  submits,  that 
it  is  not  material  for  him  to  make  any  further  or  other  an- 
swer to  the  said  bill  of  complaint    Without  this,"  &c. 

The  bill  charged  the  defendant  Howard,  in  collusion 
with  other  defendants,  with  various  acts  of  fraud,  and 
sought  discovery  from  him  respecting  them.  It  was  near- 
ly 300  folios  in  length,  and  contained  33  interrogatories, 
the  whole  of  which  the  defendant  Howard  was  required  to 
answer. 

In  support  of  the  motion  were  cited  SmiOi  v.  Serle  (a), 
Tomkin  v.  LeOJbridge  (6),  Thomas  v.  Lethbridge  (c),  Marsh 
V.  Hunter  {d),  Brooks  v.  Purton  (e),  Lynch  v.  Leceane  (/), 
and  an  unreported  case  of  Williams  v.  Douglas  {g). 

Mr.  Smythe,  on  the  behalf  of  the  defendant  Howard,  op- 
posed the  motion,  and  contended,  that  the  defendant  was 
not  bound  to  put  in  a  full  answer  to  the  bill;  and  that,  at 
all  events,  there  was  no  such  irregularity  in  the  answer 
as  to  support  a  motion  for  taking  it  off  the  file;  but,  that 
the  plaintiffs  remedy  was,  by  taking  exceptions. 

Mr.  Russell  In  reply,  contended,  that  the  answer  was  ir- 
regular, as  it  did  not  purport  to  answer  a  single  interroga- 
tory in  the  bill. 

(a)  14  Yes.  415.  (^)    yice-Cha&cellor    Knighl 

{b)  9  Vefl.  178.  Bruce,  May  6th,  1842.     Mr.  ^m*- 

(c)  Id.  463.  sea  and  Mr.  Qkuae,  for  plaintiffs ; 

(d)  3  Madd.  437.  Mr.  BetheU  and  Mr.  Elderton,  for 

(e)  1  T.  <k  G.  C.  C.  S78.  defendants.    Beg.  L.  B.,  1842,  p. 
(/)  1  Hare,  626.  777. 
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The  Vicb-Chaitcblloe  thought,  that  the  objection  to  the  1848. 
answer  applied  to  its  sufficiency,  and  was  not  a  ground  for 
taking  it  off  the  file;  and  it  was  ultimately  ordered  by 
arrangement,  that  the  defendant  should  be  at  liberty  to 
put  in  a  further  answer,  as  if  exceptions  had  been  filed 
and  submitted  to. 


TWENTTMAK  t;.  BaRNBs/^  Mardi  IQth, 

IVLR  BARNES,  the  sole  defendant  in  this  suit,  having  in  A  rait  wm  in- 

the  year  1847  constructed  a  sewer  for  the  plaintiff,  of  the  gtrain  proce^- 

length  of  700  feet,  in  the  Avenue-road,  commenced  an  ac-  j^y^fo^Jork 

tion  at  law  against  Mr.  Twentyman,  the  sole  plaintiff  in  ^^  ^'^'bx  m 

_  ,         ,  ,  Gonstrocting  a 

this  suit,  for  his  bill  for  the  work  done.  lewer,  on2e 

Mr.  Twentyman  then  filed  this  bill,  in  which  he  stated  ^^  ^^  ^ 
an  agreement  or  estimate  in  writing,  dated  the  6th  of  ^®^!''^* 
July,  184}  7,  by  which  the  defendant  agreed  to  construct  improperly  ob- 

tsinixiff  Doflse^ 

a  sewer  700  feet  long,  in  the  Avenue-road,  "at  11&  per  nonofanesti- 
foot  run,"  and  he  charged,  that  this  estimate  was  the  esti-  ^d\y  dScS?* 
mate  under  which  the  work  proceeded,  and  that  it  had  ^  proceM  re- 

-^  moTing  the 

been  in  the  plaintiff's  possession,  but  that  the  defendant  figores  indicat- 
had  improperly  possessed  himself  of  the  document,  and  ^e  doc^rat 
that  the  words  or  figures  "11a''  had  been  fraudulently  ^^^^'a^^' 
discharged  by  some  chemical  process  so  as  to  leave  the  «^  "^^  *^« 

derk  of  recorcuy 

price  at  which  the  contract  was  to  be  executed  in  blank;  in  pnmuinceof 
and  the  bill  prayed.an  injunction  against  proceeding  in  the  Ruction/ 
action  at  law,  and  for  an  account.  *^*  ?!f!?**?u- 

'  moTcd  for  iiber- 

The  defendant  by  his  answer  admitted  the  possession  ty  to  rabject  it 
of  the  document,  and  insisted  that  it  was  originally  in  tetts,  for  the 
blank,  and  had  ever  since  remained  in  the  same  condition.  ^2^iaw  * 
And  he  stated  that  the  blank  had  been  left  for  the  pur-  ™if*?  "^  "^i^^ 

'^         taking  by  the 

pose  of  enabling  the  plaintiff  to  insert  a  larger  sum  than  defendant  to 
it  was  intended  that  he  should  pay,  in  order  to  obtain  stamped  at  the 
larger  amounts  from  certain  other  persons  bound  to  con-  cS^t  refoselto 

tribute  towards  the  cost  of  the  work.  make  any  order. 
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1848.  ^  The  document  was  lodged  with  the  derk  of  records  and 
writs,  under  the  usual  order  for  production.  The  action 
proceeded,  and  both  parties  were  preparing  for  the  trial  at 
law. 

This  was  a  motion  on  behalf  of  the  plaintiff,  that  Dr. 
Andrew  ITre  and  Dr.  Jonathan  Pereira,  two  eminent  che- 
mists, might  be  at  liberty  to  inspect,  and,  by  the  use  and 
aid  of  chemical  agents,  to  test  and  examine  whether  any 
and  what  parts  of  the  document  dated  the  6th  of  July, 
1847,  had  been  varied  or  altered  by  having  any  words  or 
figures  which  were  written  thereon  defaced,  removed,  al- 
tered, or  discharged  therefrom,  near  the  words  ''at  the  rate 
of,''  and  followed  by  the  words  ''per  foot  run;"  and  also, 
that,  in  the  event  of  the  said  Andrew  lire  and  Jonathan 
Pereira  certifying  in  writing  that  the  said  agreement  or 
paper  writing  had  been  varied  or  altered,  then  that  the 
said  clerk  of  records  and  writs  might  be  ordered  to  retain 
the  possession  thereof,  that  the  same  might  be  impounded 
until  further  order. 

The  motion  was  supported  by  the  affidavits  of  Dr.  Ure 
and  Dr.  Pereira,  in  which  they  stated,  that,  "after  minute 
examination,  with  the  aid  of  optical  glasses,  in  their  judg* 
ment  the  wire  marks  of  the  paper  seemed  to  be  smoother 
at  the  blank  place  than  elsewhere;  and  that,  from  the 
whole  appearance  of  the  blank  portion  of  the  paper,  they 
believed  that  at  that  portion  of  the  agreement  some  writ- 
ing might  have  been  disdiaiged  by  the  action  of  add  or 
other  chemical  agent;  that,  by  the  use  and  aid  of  chemical 
agents  it  might  possibly  be  established  and  proved  whe- 
ther any  and  what  written  words  had  been  discharged  or 
attempted  to  be  discharged  from  the  blank  portion  of  the 
agreement,  if  any  words  had  been  formerly  written  there- 
on; and  that  such  chemical  tests  would  in  no  way  affect 
or  injure  the  agreement'' 

Mr.  Wrighty  for  the  motion. — ^Whether  any  writing  has 
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been  dischai^^  firom  the  agreement  may  be  ascertained  J^348. 
hj  chemical  testa  It  appears  from  a  popular  journal  (a), 
that,  where  ink  has  been  discharged  from  paper,  it  may  be 
restored  by  chemical  means,  without  injuring  the  texture 
of  the  paper;  and  where  a  fraud  of  this  kind  is  suggested 
facilities  for  its  detection  should  be  given.  The  plaintiff 
cannot  procure  the  production  of  the  document  for  the 
purpose  required  from  the  Court  of  common  law  before 
which  the  action  is  to  be  tried. 

Hr.  Moxon,  for  the  defendant,  on  the  suggestion  of  the 
Court,  undertook  that  the  document  should  not  be  re- 
moved from  the  custody  of  the  clerk  of  records  and  writs; 
that  it  should  be  produced  at  the  Stamp-ofGice  and  stamp- 
ed if  the  plaintiff  should  so  require ;  and  that  it  should  be 
in  court  at  the  trial 

The  Vice-Chancellob,  upon  this  undertaking  being 
given  by  the  defendant,  declined  to  make  any  order,  and 
reserved  the  costs. 

»/ 
(a)  See  Phamiaceittial  Journal,  YoL  0,  p.  217.  "^ 


Rock  v.  Mathews.   /  March  loth. 

X  HE  plaintiff  by  his  bill  alleged,  that  the  defendant  had  The  plaintiff 

entered  into  partnership  with  him  in  the  business  of  a  partner  with  the 

bible  and  prayer  book  binder  and  fancy  stationer;  and  the  ^^^^j^^ 

bill  sought  an  account  of  the  partnership  dealings,  and  an  accounts,  and 

,    ,  ,  ,  *  «  jjjj  injunction 

injunction  and  receiver.  and  receiver. 

Notice  of  motion  accordingly  was  given  on  the  19th  of  nrerwaapnfin 


he  save  notice 
don.     Th< 


of  motion  for  an  injunction  and  receiver,  and  filed  afRdayita  in  support  of  the  motion.  The  answer 
eame  in  on  the  day  for  which  the  motion  was  given,  and  before  the  motion  was  made,  and  it  denied 
the  existence  of  any  partnership : — Held,  that  ue  affidavits  could  not  be  read  on  the  motion;  which, 
therefore,  fiukd,  bat  no  costs  were  given. 
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184a  February,  1848,  for  the  23rd  of  February;  and  on  the 
22nd  of  February  the  plaintiff  filed  two  affidavits  in  sup- 
port of  the  motion. 

One  of  them  was  made  by  himself,  and  stated,  that,  on 
or  about  the  17th  day  of  August,  1847,  the  defendant  sug- 
gested to  the  plaintiff  that  it  would  be  desirable,  both  for 
the  plaintiff  and  the  defendant,  to  unite  the  business  of 
bible  and  prayer  book  manufacturer  with  that  of  a  fancy 
stationer,  and  suggested  to  the  plaintiff  a  copartnership 
between  the  plaintiff  and  defendant  for  that  purpose. 
That  the  plaintiff  acquiesced  in  such  proposal,  and  made 
many  suggestions  to  the  defendant  respecting  the  manner 
in  which  the  business  should  be  carried  on;  and  that  it 
was  finally  agreed  between  them  that  the  defendant  should 
find  capital  for  carrying  on  the  said  copartnership  business, 
and  should  receive  interest  on  such  capital  as  he  might  ad- 
vance after  the  rate  of  BL  per  annum ;  and  that  the  profits  of 
the  copartnership  should  be  equally  divided  between  the 
partners.  That  no  deed  or  written  instrument  was,  how- 
ever, executed;  but  that,  on  the  7th  of  September,  1847,  the 
partnership  commenced,  and  was  thenceforward  carried 
on  upon  the  above-mentioned  terms  and  conditions  The 
affidavit  then  stated,  as  evidence  of  the  partnership,  the 
circulation  by  the  defendant's  directions  of  cards  and  cata- 
logues in  the  name  of  the  new  firm. 

Another  affidavit  was  also  filed  on  the  22nd  of  February, 
in  support  of  the  motion,  being  that  of  a  deponent  who  de- 
scribed himself  as  a  traveller  for  the  firm  of  Mathews  & 
Bock,  stating,  that,  about  five  weeks  since,  he  called  at  their 
place  of  business  for  the  purpose  of  seeing  the  plaintiff,  and 
that,  on  such  occasion,  he  saw  the  plaintiff,  who  introduced 
him  to  the  defendant^  and  at  the  same  time  stated  that  the 
defendant  was  his  partner;  and  that  the  deponent  was 
then  engaged  by  the  plaintiff  and  defendant  jointly  as  tra- 
veller to  the  firm  of  Mathews  &  Bock,  for  the  purpose 
of  effecting  the  sale  of  articles  of  fancy  stationery,  and 
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also  bibles,  prayer  books,  and  other  articles.  He  also  de-  ^  1848. 
posed  to  his  having  frequently  received  from  the  defend- 
ant trade  circulars  containing  the  names  of  Mathews  & 
Bock,  conjointly  and  in  the  same  manner  as  partnership 
names  usually  appeared  on  circulars  of  a  similar  descrip- 
tion. 

On  the  23rd  of  February,  and  before  the  motion  was 
made,  the  defendant  put  in  his  answer,  stating,  that,  inas- 
much as  he  denied  it  to  be  true  that  the  plaintiff  ever  en- 
tered into  partnership  with  him,  he  denied  it  to  be  true 
that  for  a  considerable  or  any  time  previously  to  said 
plaintiff's  entering  into  the  partnership,  as  in  the  bill  was 
untruly  alleged,  the  plaintiff  was  engaged  as  a  superin- 
tendent in  the  house  of  Messr&  Bock  &  Co.  He  further 
said,  that,  in  October,  1847,  he  did  by  parol  engage  the 
plaintiff  as  his  town  traveller,  at  a  salary  of  2L  per  week, 
to  be  paid  weekly.  He  denied  it  to  be  true  that  it  was 
finally  agreed  between  the  plaintiff  and  defendant,  to  the 
purport  and  effect  in  this  bill  stated  as  to  a  partnership, 
or  (save  as  was  in  the  answer  stated)  to  any  other  purport 
or  effect,  or  that,  on  or  about  the  time  in  the  bill  in  that 
behalf  stated,  or  at  any  other  time,  such  partnership  as 
was  in  the  bill  in  that  behalf  mentioned  or  referred  to,  or 
any  partnership  whatsoever  between  the  plaintiff  and  de- 
fendant, did  commence;  or  that  any  such  or  any  other 
partnership  between  the  plaintiff  and  defendant  ever  ex- 
isted or  was  thenceforward  or  at  any  other  time  carried  on, 
either  on  the  terms  and  conditions  in  the  bill  in  that  be- 
half mentioned,  or  upon  any  other  terms  or  conditiona 
He  denied  it  to  be  true,  that,  immediately  upon  the  institu- 
tion of  the  alleged  partnership  in  the  bill  mentioned,  or  any 
other  partnership  between  the  plaintiff  and  this  defendant 
(no  partnership  ever  having  been  formed  or  existed  be- 
tween them),  cards  were  circulated  among  the  customers 
of  the  alleged  partnership,  in  the  words  and  figures,  or  to 
the  purport  and  effect  in  the  bill  mentioned,  or  in  any 
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1848.       Other  words  and  figures,  or  to  any  purport  or  effect ;  or 
that  catalogues  were  also  circulated,  as  in  the  bill  men- 
tioned ;  or  that  such  cards  were  deliyered  out  to  the  tra- 
vellers of  such  alleged  partnership ;  or  that  a  great  num- 
ber of  such  traveUers  had  been  engaged  bj  the  plaintiff; 
save  that  the  defendant  said  he  had  been  informed,  and 
admitted  it  to  be  true,  that  shortly  after  the  defendant 
had  first  taken  said  plaintiff  into  his,  defendant's,  service^ 
as  and  upon  the  terms  aforesaid,  cards,  circulars,  and  catar 
logues  were  printed  by  the  plaintiff's  brother,  under  the 
directions  of  the  plaintiff,  in  the  names  of  Mathews  Ss 
Bock,  but  without  the  consent  or  knowledge  of  the  de- 
fendant   He  further  said,  that  such  cards,  circulars,  and 
catalogues  were  afterwards  circulated  with  his  consent,  for 
the  reason  and  under  the  circumstances  thereinafter  stat- 
ed, that  was  to  say,  the  plaintiff  did,  and  whilst  he  was  in 
the  service  of  and  employed  by  the  defendant  at  the 
weekly  salary  of  22.,  as  aforesaid,  and  after  the  plaintiff 
had,  without  the  consent  or  knowledge  of  the  defendant^ 
caused  such  cards,  circulars,  and  catalogues  to  be  printed 
by  his  brother  in  the  joint  names  of  the  defendant  and 
plaintiff,  and  after  the  defendant  had  discovered  the  print- 
ing of  such  cards,  circulars,  and  catalogues,  and  objected 
thereto,  request  and  prevail  on  the  defendant  to  allow  the 
same  cards,  circulars,  and  catalogues  to  be  circulated  to 
the  public  and  delivered  to  the  travellers  of  the  defendant; 
and  that  the  defendant  did  allow  such  circulation  only 
upon  the  representation  of  the  plaintiff,  then  made  to  the 
defendant,  that  the  plaintiff  would  be  able  to  sell  a  great 
quantity  of  goods  if  the  plaintiff's  name  was  used  in  such 
cards,  circulars,  and  catalogues  jointly  with  the  defendant's 
name,  the  plaintiff  also  then  representing  that  the  plain- 
tiff's name  was  well  known,  and  stood  high  in  the  fancy 
stationery  line  of  business  and  connexion;  and  that  the  de- 
fendant, for  such  reason,  and  no  other  reason,  and  not 
with  a  view  or  thought  of  making  the  plaintiff  a  partner 
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^th  him,  did  so  allow  the  said  cards,  circulars,  and  cata-  1848. 
loguos  to  be  circulated  and  delivered  as  aforesaid;  but  he 
sud,  that  his,  the  defendant's,  name  alone  had  ever  since 
the  year  1838  been  inscribed  on  the  public  entrance  to  his 
shop  and  warehouses,  and  that  the  name  of  the  plaintiff 
had  never  at  any  time  been  inscribed  thereon.  And  he 
said,  that^  from  the  time  when  the  plaintiff  entered  into 
ihe  defendant's  service  and  employment,  as  aforesaid,  on 
the  1st  day  of  November,  1847,  down  to  the  15th  day  of 
January,  1848,  inclusive,  the  plaintiff  was  regularly  paid 
by  the  defendant,  and  regularly  accepted,  weekly,  his  salary 
of  2L  per  week  as  such  traveller  to  the  defendant;  and  that 
the  plaintiff,  between  the  16th  and  22nd  days  of  January, 
1848,  received  by  way  of  advance  the  sum  of  !{.,  on  ac- 
count and  in  part  payment  of  his  then  current  week's 
salary;  and  that,  on  the  22nd  day  of  January,  1848,  he 
ceased  any  longer  to  be  in  the  defendant's  service  or  em- 
ployment 

Mr.  Bacon  and  Mr.  T,  H.  Terrell  now  moved  for  a  re-   March  lOth. 
ceiver  and  injunction  in  the  terms  of  the  notice  of  motion, 
and  proposed  to  read  the  affidavits  filed  in  support  of  the 
motion. 

Mr.  J.  A.  Cooke  objected  to  their  being  read,  contending, 
that,  as  the  answer  had  been  filed  before  the  motion  had 
been  brought  on,  the  affidavits  could  not  be  read  in  oppo- 
sition to  the  answer,  on  the  question  of  the  existence  of 
a  partnership,  which  was  a  question  of  title.  He  ar- 
gued that  this  point  was  settled  by  Norway  v.  Rowe  (a), 
Morphett  V.  Jones  (6),  Shirreff  v.  Barnard  (c),  Boddington 
V.  Woodley  (cQ,  and  Manser  v.  Jenner  (e). 


(a)  19  Yes.  144.  (d)  8  Sim.  167;  and  2  Hare, 605. 

(b)  Id.  351.  (e)  2  Hare,  000. 

(c)  8  Sim.  165. 
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The  Vioe-Chavoellob  said,  that,  according  to  the  argu- 
ment in  support  of  the  objection,  there  might  be  a  case  of 
irreparable  waste  proved  by  the  affidavits  in  support  of  a 
motion  for  an  injunction,  and  yet,  if  the  defendant  put  in 
an  answer  denying  the  plaintiff's  title,  the  motion  must 
fail,  although  there  had  been  no  time  to  except  to  the  an- 
swer. His  Honor  observed,  that,  according  to  the  report 
of  Norway  v.  Rowe  (a),  the  answer  in  that  case  had  been 
put  in  before  service  of  the  notice  of  motion ;  and  he  asked 
whether,  in  any  of  the  other  cases  referred  to,  the  answer 
had  been  put  in  after  service  of  the  notice. 

Mr.  J,  A,  Cooke  said,  that  this  was  the  case  in  Manser  v. 
Jenner  (b),  and  that  Sir  J.  Wigram^  although  disposed  to 
admit  the  affidavits,  considered  that  a  distinction  on  that 
groimd  would  introduce  a  refinement;  and,  moreover,  dis- 
tinctly laid  it  down,  that  the  relative  times  at  which  the 
affidavits  and  the  answer  are  filed  are  wholly  immaterial 
upon  the  question  of  title  (c). 


Mr.  BacoUy  in  reply. 

The  Yicb-Chancellob  said,  that  his  own  opinion  would 


(a)  19  Ves.  167. 

\h)  2  Hare,  003,  604;  but  in 
that  case  the  answer  was  put  in 
before  any  affidayits  were  filed  in 
support  of  the  motion,  and  the 
plaintiff  felt  so  much  the  difficul- 
ty occasioned  by  this  circum- 
stance, that,  in  the  first  instance, 
instead  of  filing  affidayits  after 
the  answer,  he  gaye  notice  of  his 
intention  to  read  upon  the  motion 
as  an  affidayit  his  own  answer  in 
a  cross  suit  filed  long  before  the 
notice  of  motion  was  giyen.  Nor 
was  there  any  ground  for  contend- 
ing that  the  answer  in  the  cause 


in  which  the  motion  was  made 
was  put  upon  the  file  with  any 
undue  haste,  for  the  purpose  of 
excluding  affidayits ;  for  the  time 
for  answering  had  expired  before 
the  answer  was  put  in,  owing  to 
the  long  and  intricate  accounts 
and  schedules  required  by  the  bill, 
(c)  It  seems  that  this  proposi- 
tion should  be  restricted  to  cases 
where  the  answer  does  not  come 
in  after  postponement  of  the  mo- 
tion at  the  defendant's  request. 
See  Morphett  v.  Jones^  19  Ves.  360 ; 
OiUon  v.  Nicol,  6  Beay.  422. 
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have  been  in  favour  of  admitting  the  affidavits,  but  that 
the  authorities  seemed  to  be  adverse  to  their  admission, 
and  he  must  therefore  reject  them. 


1848. 


Mr.  J.  A.  Cooke  asked  for  costs. 

Mr.  Bacon  and  Mr.  T.  H.  Terrell  submitted,  that,  as  the 
motion  had  been  defeated  by  the  answer  being  put  in  after 
notice  of  motion  served,  the  defendant  was  not  entitled  to 
costs. 

The  Yicb-Chakcellob  reserved  the  question  of  costs; 
but  ordered,  that,  if  the  bill  should  be  dismissed  for  want 
of  prosecution,  the  plaintiff  should  pay  them  (a). 


(a)  The  principal  authoriies  are 
collected  in  Mr.  Swan8ton*8  note 
to  Smytke  v.  StMfthe,  1  Swanst. 
252;  Mr.  Hare*0  notes  to  i/an«0r  v. 
Jenner,  2  Hare,  600,  and  in  Mr. 
Prewry's  Treatise  on  Injunctions, 
427—432;  Supp.  102,  106.  In 
the  judgment  in  Manaer  y.  Jev^ 
ner,  Vice-chancellor  Wigram  ob- 
serred,  <<Why  the  Court  should 
not,  in  all  cases  not  inTolring  the 
title,  saj  the  answer  is  to  be  con- 
sidered an  affidavit  I  do  not  know. 
But  the  more  technical  and  arbi- 
trary the  rule  is,  the  more  binding 
it  is  upon  me,  because  it  cannot 
be  controlled  with  reference  to 
any  principle.'* 

The  following  chronological 
analysis  of  the  principal  authori- 
ties, from  Norway  y,  Bowe  inclu- 
siye,  as  to  the  admissibility  of  af- 
fidavits on  motions  for  injunctions 


made  after  answer  filed,  may  be 
found  useful.  It  does  not  in- 
clude cases  of  motions  to  dissolve 
injunctions,  the  practice  with  re- 
gard to  which  is  in  some  respects 
different.  See  Smythe^i,  dtnythe^ 
1  Swanst.  253.  And  it  only  in- 
cludes cases  in  which  the  bill  has 
been  assumed  to  have  been  com- 
pletely answered,  an  insufficient 
answer  (Smith  v.  CleoAy^  10  Sim« 
91),  or  the  answer  of  some  of  the 
defendants  only  (Kenhaw  v.  Ma- 
thewsy  1  Russ.  361;  Nat/hr  v.  Wd- 
linffUm,  8  Sim.  396;  Orijfiths  v. 
WiSianUy  ante  p.  16),  being  con- 
sidered as  an  affidavit. 

Where  a  blank  occurs  in  any 
column  the  omitted  circumstance 
is  not  adverted  to  in  the  report 
as  having  been  material  to  the  d^ 
cision  or  dictum. 
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Norway  Y.Rawe, 
19768.144:1812. 
(Lord  £ldon). 


Morphett  T.  J<me8, 
19  768.851:1815. 
(Lord  £ld(m), 

Smythe  t.  Smythe, 
lSwiin8t.252:1818. 
(Lord  Eldm), 

J^erya  Y.Smith, 
IJac.  &W.  298: 
1820.(Iiozd^^ceon.) 

Morgan  y.Goode, 
8  Mer.  10 :  1817. 
(Lord  ElcUm). 

Ooodmanr.WhU- 
comb,  1  Jac.  k  W. 
589:1820.  (Lord 
Bldan). 

OlaumgUm  t. 
Thvfttitea,  1  S.  &  S. 
184:1822.  (Sir/. 
Leach). 

A  tkimon  t.  Keu^ 
(20,7Sim.688:18Sd. 
(SirX.  ShadwdC^. 

Boddi/ngton  t. 
Woodley,  8  Sim. 
167,&2  Hare,  605: 
1838.  (Sir  L,8hadr 
veil  and  Lord  Co^ 
tenham), 
Lloyd  T.Jenkins, 

4  Bear.  280: 1842. 
(Lord  Langdale). 

OttrdherT.M'Oui' 
cheon,  4  Beav.  584 : 
1842.  CLordLcmff- 
dale). 

Ifadenv.  Veevert, 

5  Bear.  508:  1842. 
(Lord  LangdaU). 

Mamer  y.  Jen- 
ner,  2  Hare,  600: 
Maidi  80,  1848. 
(Sir  /.  Wigram). 

Cfibion  y.  NvoU, 

6  Bear.  422:  July, 
1848.  (LordZonor- 
dale). 

Mockj.Mathewa, 
2  De  G.  ft  S :  1848. 
(^J.L.K.Brwe). 
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(a)  See  Biwcands  y.  Jonee,  1  PhiL  601,  m  to  the  tamiogom  omo  of  a  motton  ftnr  prodootton  of  doeaumti. 
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FOLLBTT  «.  DbLANT.  ^^  -^«»^  ?^  * 

24^. 

HIS  was  a  suit  for  the  delivery  up  of  the  certificate  A  bm  itated 
of  r^btrj  of  a  ressel  alleged  to  have  been  registered  un-  of  a  ihip  exe- 
der  circumstances  of  fraud  by  the  defendant,  and  for  an  Scto^a^^i^ 
injunction  to  restrain  the  vessel  firom  sailing.    The  follow-  cha«»,  wMch 

^  ^  wai  to  be  hand- 

ing was  the  substance  of  the  statements  of  the  bill : —         ed  to  him  noon 

hii  paying  tne 
conaideration  in 

In  March,  1846,  W.  Bardgett  &  Lesley  Alexander,  mer-  »  manner  ttipa- 

.  J  lated,  but  that 

chants  and  copartners,  were  the  registered  owners  of  a  ves-  he  took  it  away 

sel  called  the  "  Eichard  Watson."  J^^^tlJS 

In  the  same  month,  Bardgett,  on  behalf  of  himself  and  his  ^^^^ke^'J^^ 
partner,  Alexander,  agreed  verbally  with  the  defendant,  afterwardi  re- 
John  Delany,  for  the  sale  of  the  ship  to  the  latter  and  ing  he  could 
another  individual,  whom  he  described  as  John  Anderson.  ^^  ^^|f 
The  agreement  was,  that  Delany  should  remit  one  half  of  tv^^Ji^^^ 
the  purchase-money  to  Bardgett  &  Alexander,  and  should  that  the  plain- 
remit  to  them  bills  of  exchange  for  the  remainder.    Dela-  ^on,  had  diaoo- 
ny  did  not  remit  the  half,  but  remitted  a  quarter,  and,  "^^^^^ 
for  the  purpose  of  providing  for  the  remaining  three-fourths,  pnrchascr,  had 

,  taken  advan- 

he  remitted  three  bills  of  exchange,  dated  5th  of  March,  tage  of  his  acd- 


1842,  for  S752.  each,  drawn  by  him  on  and  accepted  by  lionofSTdocu- 
Jofin  Anderson.    All  the  transactions  relating  to  the  sale  J^^^^^ 
and  purchase  were  transacted  by  Bardgett,  on  behalf  of  gistered  owner 
himself  and  his  partner,  and  Delany;    and  Delany  was  wasabont'to 
treated  and  considered  as  the  only  person  interested  in  the  ^^  tiutlhe 
purchase,  Anderson  being  wholly  unknown  to  Bardgett  &  *^^  ^^ 

Alexander.  able  the  Court 

Soon  after  the  bills  of  exchange  had  been  given,  posses-  ademuner'to 
sion  of  the  ship  was  delivered  to  Delany,  and  some  time  in  ^owcd.^^ 
December,  1847,  the  certificate  of  registry  was  handed  by 
the  former  master  thereof  to  the  new  master  appointed  by 
Delany. 

The  bills  of  exchange  were  paid  at  maturity,  by  remit- 
tances made,  partly  by  Delany,  and  partly  in  the  name  of 
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1848.  John  Anderson,  and  the  amounts  of  such  remittances  were 
placed  to  the  credit  of  Delany  in  his  account  with  Bard- 
gett  &  Alexander;  but  the  bill  stated,  that,  after  such 
remittances  had  been  so  credited,  Delany  remained  in- 
debted to  Bardgett  &  Alexander,  on  the  balance  of  his 
account,  far  beyond  1500^  Under  these  circumstances, 
Bardgett  &  Alexander  declined  to  execute  a  bill  of  sale  of 
the  ship,  and  claimed  to  retain  the  ownership,  as  security 
for  the  balance  due  and  to  become  due  to  them.  The  bill 
alleged  that  Delany  assented  to  the  claim,  and  that  from 
time  to  time  sums  of  money  and  grain  were  advanced  and 
shipped  by  Bardgett  &  Alexander  to  Delany,  and  received 
by  him  on  such  footing;  and  that  policies  of  insurance 
were  effected  in  the  names  of  the  partners,  and  the  pre- 
miums charged  against  Delany;  and  that  Delany  was  per- 
mitted to  have,  and  had  possession  of  the  ship,  and  em- 
ployed the  same  for  his  own  purposes. 

On  the  7th  of  August,  1847,  Bardgett  &  Alexander 
stopped  payment,  and,  from  that  time  till  their  bankruptcy, 
they  carried  on  business  under  inspectors  appointed  by  the 
creditors.  The  bill  stated,  that,  at  the  time  of  the  stoppage, 
Delany  was  indebted  more  than  3000L  to  the  firm,  who 
were  also  liable  on  bills  accepted  by  them  for  his  accom- 
modation, in  27,OOOZ. 

In  December,  1847,  Delany,  who  was  in  embarrassed  cir- 
cumstances, applied  to  the  inspectors  to  accept  a  composi- 
tion for  the  debt  due  from  him  to  the  firm ;  and,  on  the  17th 
of  December,  1847,  it  was  agreed  that  Delany  should  pay  to 
the  firm,  or  the  inspectors,  18002.  in  full  of  all  demands, 
of  which  3002.  was  to  be  paid  down  in  cash;  and  that 
thereupon,  and  on  Delany  giving  approved  bills  for  16002L,a 
bill  of  sale  of  the  ship  to  Delany  should  be  executed,  and 
a  judgment  which  had  been  entered  up  should  be  vacated. 

A  bill  of  sale  of  the  ship  was  prepared,  in  accordance 
with  this  agreement,  and  was  executed  by  Bardgett  &  Alex- 
ander on  the  14th  of  December,  1847.    It  purported  to 
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be  an  assignment  in  consideration  of  15002L  in  hand,  paid      ^848. 
by  Delany.    At  the  foot  of  the  bill  of  sale  was  the  follow- 
ing memorandum : — 

**  Received  the  day  of  the  date  above  written,  of  the 
above-named  John  Delanj,  the  sum  of  15001,  being  the 
consideration  above  mentioned. 

"  W.  BABnGBTT. 

*^  Lbslbt  Albxakdbb." 

The  bill  stated  that  the  15002.  was  not  in  fact  received 
by  Bardgett  &  Alexander,  as  stated  in  the  memoran- 
dum; that  the  bill  of  sale  was  executed  at  the  partners' 
counting-house,  and  that  they,  at  the  same  time,  executed 
a  warrant  of  attorney,  to  acknowledge  satisfaction  on  the 
judgment;  that  Delany  was  present,  and,  as  the  plaintiff 
Bardgett  supposed,  took  with  him  not  only  the  warrant  of 
attorney,  but  also  the  bill  of  sale;  and  that  he  took  away 
the  said  bill  without  the  knowledge  or  consent  of  Bardgett 
&  Alexander,  or  either  of  them ;  and  that  they  were  not, 
nor  was  either  of  them,  aware,  until  the  17th  of  December, 
1847,  or  thereabouts,  that  Delany  had  taken  away  the  bill 
of  sale;  that  Delany,  on  that  day,  handed  the  bill  of  sale 
and  warrant  of  attorney  to  the  accountant  of  the  partners, 
saying  that  the  same  were  of  no  use,  for  he  could  not  car- 
ry out  the  proposed  arrangement,  and  requested  him  to 
hand  the  same  to  the  solicitor  of  the  inspectors;  that  the 
accountant  took  the  same  to  the  solicitor,  who  then  stated 
that  Delany  had  left  town,  but  was  expected  back  in  a  few 
days,  and  requested  the  accountant  to  retain  the  same. 

On  the  12th  of  Januaiy,  1848,  a  fiat  in  bankruptcy  was 
issued  against  Bardgett  &  Alexander;  the  plaintiffs  were 
appointed  assignees 

The  bill  alleged,  that,  until  the  5th  of  February,  1848, 
neither  the  bankrupts,  the  assignees,  nor  the  accountant 
had  any  knowledge  or  suspicion  that  Delany  had  made  any 
use  of  the  bill  of  sale  while  it  was  in  his  possession;  but 

VOL.  IL  B  D.  a.  a 
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1848.  that,  on  that  day,  a  meeting  of  the  assignees  took  place, 
when  a  debt  due  from  Delanj  to  the  estate  was  taken  into 
consideration,  and  the  bill  of  sale  being  casually  opened,  it 
appeared  that  an  addition  had  been  made  at  the  foot,  thus: 
"  Produced  15th  of  December,  1847.  G.  B.  R.  F."  That, 
upon  inquiries  being  made  at  the  Custom>house  of  the  port 
of  London,  on  the  17th  of  February,  1848,  it  was  discovered 
that  Delany  had,  on  the  16th  of  December  previous,  pro- 
cured the  bill  of  sale  to  be  registered  there,  and  that  he 
had,  on  the  14th  of  January,  1848,  procured  an  indorse- 
ment, by  the  proper  officer  for  that  purpose,  at  the  Custom- 
house, to  be  made  on  the  certificate  of  the  registry  of  the 
vessel,  to  the  effect  that  he  was  the  sole  owner  thereof,  such 
indorsement  having  been  made  by  virtue  of  the  registration 
of  the  bill  of  sale  which  Delany  had  procured  to  be  made  in 
the  books  of  the  said  Custom-house;  that  Delany  never  paid 
the  3002.,  or  gave  any  bills  according  to  the  agreement  of  De- 
cember, 1847;  and  that  the  registration  of  the  bill  of  sale 
and  the  indorsement  on  the  certificate  were  made  without 
the  knowledge  or  consent  of  the  bankrupts  or  the  plaintiffs ; 
that  the  vessel  was  at  the  port  of  Boston,  in  Lincolnshire, 
and  was  about  to  proceed  immediately  to  the  port  of  New- 
castle-upon-Tyne, to  take  a  cargo  of  coals  for  Oalatz,  on  the 
Danube;  that  the  official  assignee  presented  a  memorial  to 
the  commissioners  of  customs  to  direct  the  indorsement  to 
be  cancelled;  and,  on  the  supposition  that  no  new  regis- 
tration had  been  granted,  as  required  by  stat  8  &  9  Vict, 
c  89,  the  commissioners  sent  orders  to  the  officers  at  the 
ports  of  Boston  and  Newcastle,  to  detain  the  ship;  that  the 
plaintiffs  discovered,  on  the  2nd  of  March,  1848,  thatDelany 
had  procured  a  certificate  of  registry  d«  novo  of  the  ship 
to  be  granted  to  him,  as  the  sole  owner,  by  the  proper 
officer  of  the  customs  at  the  port  of  Sligo ;  and  that  the 
commissioners  of  customs  of  the  port  of  London  sent  down 
directions  to  the  port  of  Newcastle  to  release  the  ship.  The 
bill  prayed  that  it  might  be  declared  that  the  plaintiffs,  as 
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assignees,  were  entitled  to  hold  the  vessel  as  security  for 
the  amount  due  bj  Delanj  to  the  bankrupts'  estate,  and 
that  Delanj  might  be  ordered  to  give  up  the  certificate  of 
registry  de  novo  of  the  same,  to  the  intent  that  the  same 
might  be  cancelled;  and  to  do  and  concur  in  all  necessary 
acts  and  things  for  the  purpose  of  enabling  or  procuring  a 
new  certificate  of  registry  to  be  granted  to  the  plaintiffs, 
and  for  an  injunction  to  restrain  the  sailing  of  the  ship. 

On  this  day 

Mr.  Bacon  obtained,  on  a  motion  made  ex  parte,  an  in- 
terim order  in  the  terms  of  the  injunction  sought^  with 
leave  to  give  notice  of  motion. 

Before  the  motion  came  on,  the  defendant  Delany  filed  a 
general  demurrer  to  the  bill,  for  want  of  equity. 

The  demurrer  now  came  on  to  be  argued. 

Mr.  Wiffranif  and  Mr.  Heiherington,  in  support  of  the  de- 
murrer.— ^The  object  of  the  Navigation  Laws  was  to  secure 
an  unambiguous  registration  of  the  ownership  of  every  ves- 
sel, so  that  it  might  be  ascertained  whether  any  foreigner 
had  any  interest  in  it  For  this  purpose,  various  proceed- 
ings are  provided  by  the  Shipping  Acts,  from  the  building 
of  every  ship  down  to  its  transfer;  and  the  result  is,  that, 
by  reference  to  recorded  documents,  it  can  at  any  moment 
be  ascertained  who  is  the  owner  of  every  vessel,  and  whe- 
ther the  vessel  is  British  built  or  not  In  accordance  with 
the  principle  of  these  laws,  it  has  been  held  that  there  can- 
not, in  the  case  of  a  ship,  be  any  equitable  title  distinct 
from  the  recorded  legal  title:  Ex  parte  YaUop  (a),  Brewa- 
ier  V.  Clarke  (i).  If  an  exception  were  once  made,  even 
in  cases  of  fraud,  the  object  of  the  Navigation  Laws  would 
be  defeated;  and  therefore,  even  in  such  a  case,  the  Court 


Xo«o» 


Mareh^rd, 


March  24th. 


(a)  15  Yes.  60. 


(b)  2  Mer.  75. 


r2 


240  0A8B8  IK  CHAKOEBT. 

1848,  has  not  interfered :  Mestaer  v.  QiUespie  (a),  Thompson  ▼. 
Leake  (b).  Since  these  cases  were  disposed  of,  jthere  have 
been  frequent  re-enactments  of  the  Shipping  Acts;  and  if 
it  had  been  thought  fit  by  the  Legislatnre  to  make  an  ex- 
ception from  their  proTisions  in  cases  of  fraud,  a  clause  to 
that  effect  would  have  been  introduced,  the  subject  having 
been  often  before  Courts  of  equity.  In  other  cases,  it  has 
been  held  that  the  existence  of  &aud  does  not  enable  aOourt 
of  equity,  any  morethlin  a  Court  of  law,  to  dispense  with  a 
positive  enactment  Thus,  although  an  unstamped  docu- 
ment has  been  fraudulently  destroyed  by  the  party  against 
whom  it  is  sought  to  be  enforced,  a  Court  of  equity  has  re- 
fused to  receive  parol  evidence  of  its  contents,  even  against 
the  party  who  has  been  guilty  of  the  fraud:  SmWi  v.  Henr 
letf(c). 

Mr.  Ba4xm  and  Mr.  J.  BaUy^  for  the  plsdntiffs. — ^In  Mes- 
taer  v.  CHUespie^d)^  which  is  cited  as  an  authority  against 
the  Court's  interference,  the  Court  did  in  fact  interfere, 
for  it  directed  an  issue.  It  was  afterwards  settled  by  a 
compromise.  Thompson  v.  Leake  (b)  was  not  a  case  of 
fraud,  and  Sir  T.Plumer  expressly  so  states  in  his  judgment 
Moreover,  the  enactment  which  governs  this  case  differs 
fit>m  that  which  was  in  force  when  the  cases  referred  to 
came  before  the  CoMit  In  the  Act  then  in  force,  the  pro- 
vision was,  that  no  transfer,  contract,  or  agreement  for 
transfer  of  property  in  any  ship  or  vessel  shall  be  valid  or 
effectual  for  any  purpose  whatsoever,  either  at  law  or  in 
equity,  unless  made  by  bill  of  sale  or  instrument  in  writ- 
ing, as  prescribed  by  the  former  Act  of  26  Geo.  3,  c.  60; 
Whereas  the  present  provision  is  merely  that,  where  the 
entry  has  been  made,  the  bill  of  sale  shall  be  valid  and 
effectual  to  pass  the  property  thereby  intended  to  be  trans- 


(a)  11  Vee,  621.  (e)  1  Ph.  391. 

(h)  1  Madd.  39.  (d)  11  Vee.  627. 
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ferredy  as  against  all  persons  whatsoeTer,  and  to  all  intents      ^^848. 
and  purposes,  except  against  purchasers  or  mortgagees  irho 
have  procured  indorsements  to  be  made  as  therein  men- 
tioned.   [CcmpbM  ▼.  Thompwn  (a),  and  Lcmgton  t.  Hot- 
ton  Q>),  were  also  referred  to.] 

The  Vicb-Chakcbllob: — 

How  this  case  would  have  stood  if  the  deed  had  been 
delivered  as  an  escrow,  or  if  its  execution  had  been  pro- 
cured by  firaud,  or  for  a  consideration  not  legal,  it  is  unne- 
cessary for  me  to  say.  It  appears  to  me  that  the  just  infer- 
ence from  the  record  is,  that  the  bill  of  sale  was  executed, 
not  as  an  escrow,  but  as  a  complete  instrument,  for  a  l^gal 
consideration,  and  under  circumstances  which  do  not  ren- 
der the  validity  of  the  execution  questionable,  although 
in  truth  there  was  an  agreement  between  the  parties,  that 
the  deed  should  not  be  parted  with, — ^that  the  defendant 
should  not  be  allowed  to  have  it  until  the  consideration 
should  be  paid  That  has  not  been  done.  The  bill  of  sale 
being,  according  to  my  judgment,  upon  these  allegations 
completed  as  a  bill  of  sale,  it  appears  that  the  particu- 
lars of  it  have  been  entered  in  the  proper  book  of  r^istiy. 
Then  the  Act  of  Parliament  says,  that  the  bill  of  sale, 
in  such  circumstances,  shall  be  valid  and  effectual  as  to 
the  property  thereby  intended  to  be  transferred,  as  against 
every  person,  to  all  intents  and  purposes,  with  an  exception 
which  does  not  apply  to  this  case.  I  am  most  unwillingly 
of  opinion  that  this  is  a  case  in  which  the  Court  is  bound 
to  consider  the  legal  and  equitable  title  as  the  same.  I 
must,  therefore,  allow  the  demurrer. 

(a)  2  Hare,  140.  (b)  5  Beav.  9. 


-^^^aJ^'OCA^.^S^n^^^^/'lS^  ^^^^^-^^^^^^^Tt/Sf 
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1848. 

March,  \m.  VOLANS  V.  CaBB.  ^ 


On 


Thia  branch  of  v/N  this  CETise  coming  on  upon  further  directions,  it  ap- 

juriidiction  to  pcared  from  the  Master's  report,  that  one  of  the  infant 

®'**'^^'^^  plaintiffs,  who  was  entitled  to  a  share  in  certain  trust 

tone  of  an  in-  funds  in  court  in  the  cause,  was  then,  and  had  been  firom 

fiut  retidcnt 

abnMd  and  his  birth,  a  lunatic  and  of  unsound  mind;  that  he  was  re- 
innatic^be  sident  in  the  United  States  of  America;  and  that  a  oom- 
w^ ^^A*  nuswoJ*  de  lunatico  inquirendo  had  been  duly  issued  and 
thoTOtitionbe-  executed  according  to  the  laws  of  the  United  States, 
^  Lord  aum-  under  which  he  was,  on  the  9th  day  of  May,  1846,  duly 
^^'  found  a  lunatic';  and  that  Sarah  Yolans,  his  mother,  and 

one  Benjamin  Wheater,  of  Oswegatchie,  in  the  county  of 
St  Lawrence,  in  the  state  of  New  York,  were  duly  appoint- 
ed committees  of  his  person  and  estate,  but  that  no  com- 
mission had  been  issued  against  him  in  England. 

The  question  was,  whether  this  branch  of  the  Court 
could  make  any  order  as  to  the  share  of  the  lunatic,  or 
whether  it  must  be  paid  to  a  separate  account,  and  a  pe- 
tition heard  by  the  Lord  Chancellor  upon  the  subject  of 
its  application,  for  the  lunatic's  benefit 

Mr.  T,  H.  Terrell  submitted,  that,  as  no  commission 
had  issued  in  England,  there  was  no  occasion  to  apply  to 
the  Lord  Chancellor. 

The  Yioe-Chancellob  said,  he  had  no  doubt  of  this 
branch  of  the  Court  to  which  the  cause  was  attached,  hav- 
ing jurisdiction  to  direct  at  once  the  dividends  of  the  lu- 
natic's share  to  be  paid  to  his  mother,  on  her  undertaking 
to  apply  them  for  the  benefit  and  support  of  the  lunatic; 
and  his  Honor  made  an  order  accordingly,  the  Master 
having  found  by  his  report  that  the  mother  was  unable  to 
maintain  and  educate  her  children  in  a  manner  suitable 
to  their  fortunes,  and  that  the  whole  income  ought  to  be 
paid  to  her  for  that  purpose. 
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1848. 

MUSKBT  V.  ClIFFB.    ^  J^arcA  26th. 

A.  HIS  was  a  suit  for  the  administration  of  the  estate  of  AtMtatormort- 
a  testator  named  David  Musket.  During  the  testator s  S^^tendMeoh 
lifetime  two  of  his  sons,  Robert  Musket  and  David  Mus-  ^  for  a  deU 

'  ^  of  two  ofhiB 

ket  the  younger,  executed  a  mortgage  to  Messrs.  Bailey  &  miu,  and  took 
Co.,  bankers  at  Monmouth,  to  secure  5402^,  with  further  ad-  bond  as  a  conn- 
vances  not  exceeding  25002.   At  the  same  time  the  testator,  He^S^irarda 
as  surety  for  them,  executed  a  mortgage  of  a  mine  belong-  ^•▼^^  ^ 

"  mine  to  one  of 

ing  to  him,  called  the  Oak  wood  Lower  Level,  to  the  bankers,  the  aoni,  and 

as  a  further  security,  and  took  from  the  two  sons  a  bond  ecnton  to  pay 

of  indemnity.     Afterwards  the  testator  by  his  will,  dated  Snm  atato*" 

April  17,  1847,   devised   the  Oakwood  Lower  Level  to  w«  debt*,  and 

,  .  parttcularly  the 

Bobert,  and  after  other  devises  and  bequests  gave  his  re-  rami  chafed 
siduary  estate  to  his  executors,  in  trust  to  pay  his  debts,  Hdd^^bax.   " 
and  in  particular  the  sums  which  might  become  charged  {^^^^^^ 
upon  or  payable  out  of  the  property  thereinbefore  devised  to  give  to  the 

-  two  sons  the 

to  Robert  under  the  mortgage  of  that  property;  and  after  amount  of  the 
payment  thereof,  and  of  the  legacies  given  by  the  will,  ^^^^&9^^  *• 
to  pay  four  ninths  of  the  residue  to  William,  two  ninths  to, 
David,  and  three  ninths  to  Robert 

Mr.  Wigram  and  Mr.  Htberden^  for  David,  contended, 
that,  by  the  terms  of  this  will,  the  father  had  taken  the 
debt  of  his  sons  on  himself. 


Mr.  Russell  and  Mr.  B.  L.  Chapman,  for  some  of  the  resi- 
duary legatees,  contended,  that  the  testator  did  not  intend, 
by  the  above-mentioned  clause,  to  give  any  benefit  to  Ro- 
bert or  David. 

Mr.  Bacon,  Mr.  Stinton,  and  Mr.  HaU,  for  other  parties. 
The  Yige-Chancslloe  said,  his  impression  was,  that  he 
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1848.^  should  more  probably  effect  the  testator's  intention  by  de- 
ciding for  the  plaintiff  David  than  against  him,  and  he 
would,  therefore,  hold  that  the  testator  intended  a  gift 
This  must  be  considered  his  decision,  unless  he  mentioned 
the  case  again* 

The  case  was  not  afterwards  mentioned. 


March  27th.  GaBRBTT  V.  WILKINSON.     \  f 

A  son  acted  as  X  HE  plaintiff  was  one  of  the  executors  of  a  solicitor 

lidtor^and/wi^  i^AHied  Frederick  Wilkinson,  who  in  his  lifetime  had  the 

25oS*w*'^*°*  management  of  the  pecuniary  affairs  of  his  mother  Mrs. 

ing  to  her,  with  Susaunah  Wilkinson,  and  his  aunt  Miss  Mary  Sparrow,  two 

vpon  a  bond  of  the  defendanta 

Si^?toi^-  On  the  6th  day  of  April,  1842.  Mr.  Wilkinson,  with  the 

■elf  abwiutely,  consent  of  his  mother  and  aunt,  advanced  to  Mr.  Ralph 

of  the  amount 

thereby  lecoxed,  Sncyd,  a  large  landed  proprietor  in  Staffordshire,  900021, 

daiation  J[  ^  ^^^  of  monies  in  his  hands  belonging  to  his  mother  and 

^o^d^*  aunt,  of  which  65001  belonged  to  Miss  Sparrow,  and  2600t 

wherew  the  to  Mrs.  Wilkinson.    Mr.  Wilkinson,  with  the  consent  of 

aon  afjEnow- 

ledfledthathe  his  mother  and  aunt,  prepared  the  bond,  making  himself 

and  undertook  ^^^  obligee,  and  handed  it  to  his  mother  and  aunt,  with 
ertSrolJf  to**^  the  following  two  memoranda:— 

the  mother  dur- 
ing lUe.    Hie 

aon  died  in  hit  ''I  hereby  acknowledge  that  I  hold  the  sum  of  65002. 

SS  Md"Si  i»  ™y  h«^^8,  the  interest  of  which  I  undertake  to  pay 

daJmeTih  ^^  Sparrow  during  her  life. 

principal  aom,  *'  FeBBBBIOK  WiLKIKSON. 

^^V^  "April  6th,  1843." 

mother,  as  a 
gift  from  her  to 

the  eon : — Hddf  that  the  relation  of  solicitor  and  client,  subsisting  between  the  son  and  mother,  ex- 
dnded  the  ordinary  presumption  in  &Tour  of  the  transaction  being  a  gift,  and  threw  the  burden  of 
proof  upon  the  executors;  and  the  oTidence  being  insufficient  to  estabUsh  their  case,  the  Court  de- 
clared the  son's  executors  to  be  merely  trustees  for  the  mother. 


,?y... 


^^    yy:^.  /^ 


-? 
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''  I  hereby  acknowledge  that  I  hold  the  sum  of  25002L,        1H48. 

and  I  undertake  to  pay  the  interest  thereof  to  Mrs.  Wil-      Gaubtt 

kinson  during  her  life.  Wilmhsof. 

'^  Fbedesigk  Wilkinson. 

"  Newcastle,  6th  April,  184a" 

The  interest  was  paid  to  Mrs.  Wilkinson  and  Miss  Spar- 
row, through  Mr.  Wilkinson,  during  his  life. 

Mr.  Wilkinson  died  on  the  8th  day  of  July,  1845, 
having  appointed  the  plaintiff  and  Mr.  Arthur  Henry 
Welsh,  another  defendant,  his  executors.  Some  of  the 
persons  beneficially  entitled  under  the  will  were  infants. 
The  plaintiff  sought  by  his  bill  that  the  defendants,  the 
testator's  mother  and  the  aunt,  might  be  ordered  to  deliver 
up  the  bond,  and  that  the  rights  of  aU  parties  might'be 
ascertained  and  declared.  The  co-executor  was  made  a 
defendant  in  order  that  he  might  be  examined  as  a  wit- 
ness to  prove  some  admissions  stated  to  have  been  made 
in  his  presence  by  Mrs.  Wilkinson  and  Miss  Sparrow 
shortly  after  the  death  of  Mr.  Wilkinson,  to  the  effect 
that  the  bond  was  taken  in  the  name  of  Mr.  Wilkinson, 
and  the  memoranda  taken  from  him  to  pay  the  interest 
during  the  respective  lives  of  his  mother  and  aunt,  for 
the  purpose  of  making  a  gift  of  the  money  to  him  after 
their  deaths,  and  saving  the  probate  and  legacy  duty. 
The  defendants  Mrs.  Wilkinson  and  Miss  Sparrow,  each 
of  whom  had  been  examined  on  behalf  of  the  other,  how- 
ever denied  having  made  any  such  admissions. 

Mr.  RusseU  and  Mr.  Martindale  were  for  the  plaintiff. 

Mr.  Bacon  and  Mr.  Betfir,  for  the  mother. 

Mr.  Wigram  and  Mr.  Pitman,  for  the  aunt. 
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Oabrbtt 

WlLXIXBOV. 


The  Vicb-Chanobllor: — 

As  regards  the  alleged  gift  from  Mr.  Wilkinson's  annt, 
the  burden  of  proof  is  upon  him  to  shew  that  it  was  a  gift. 
Between  father  and  son,  and  probably  also  between  mo- 
ther and  son,  the  general  rule  is  the  other  way,  and  throws 
the  burden  of  proof  on  the  party  denying  the  fact  of  gift. 
Here,  however,  the  very  particular  position  in  which  the 
son  stood  towards  his  mother  neutralises  or  prevents  the 
application  of  the  general  rule,  in  my  judgment.  Looking 
at  this  particular  case,  and  at  the  situation  in  which  the 
defendant  stood  with  regard  to  his  mother  as  well  as  his 
aunt»  I  think  that  the  burden  lies  on  those  who  assert  the 
existence  of  a  gift,  to  prove  it  And,  in  my  opinion,  the 
evidence  falls  short  of  establishing  this  fact.  I  therefore 
think  it  incumbent  on  the  Court  to  say  that  Mr.  Wilkinson 
was  wholly  and  merely  a  trustee. 


May  ISCA. 

An  atudunent 
cannot  be  ob- 
tained on  mo- 
tion ex  parte, 
againBtamar- 
ned  woman  or- 
dered to  answer 
apart  from  her 
huaband. 


Graham  v.  Fitch.  / 

JMr.  TT.  0.  BULLER  moved  ex  parte  on  behalf  of  the 
plaintiff,  for  leave  to  sue  out  an  attachment  against  a 
married  woman  named  Ellen  Fitch,  a  defendant  in  the 
cause. 

The  biU  was  filed  on  July  20th,  1847,  and  related  ex- 
clusively to  the  separate  estate  of  Mrs.  Fitch.  She  ap- 
peared on  the  2Srd  of  July,  and  on  the  29th  the  plain- 
tiff obtained  an  order  that  she  might  answer  apart  from 
her  husband,  who  was  out  of  the  jurisdiction  of  the 
Court. 

On  September  23rd  she  obtained  from  the  Master  three 
months  further  time  to  answer,  and  on  November  2nd  ob- 


tained a  month  s  further  time. 
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In  support  of  the  motion  the  following  cases  were  cited : —        1B48. 
Dvboia  v.  Hols  (a),  BiU  v.  Hyde  (&)>  Travers  v.  Buckly  (c),       Qmamam 
Bunyan  y.  MarHmer^d),  BuskM  v.  Btt8heU(e)j  and  OUway       p^^^ 

The  Yicb-Chaitcbllob  said,  that,  in  his  opinion,  an  at- 
tachment could  not  be  granted  against  a  married  woman 
on  a  motion  ex  parte. 

The  motion  was  again  made  on  notice,  and  Lenaghan  v.    J%  ifth. 
Smith  (g)  cited. 

Mr.  Rogers  opposed  the  motion. 


The  attachment  was  directed  to  issue. 


(a)  S  Ver.  613.  {e)  1  8.  A  S.  164. 

{h)  Plre.  in  Ch.  328.  (/)  12  Sim.  90. 

(c)  1  Yea.  aen.  383.  (^)  2  Ph.  637. 
(i)  6  Madd.  278. 
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April  12th.  Edwaedb  V.  Saiowat.  v^ 

A  testator  gave  fiBENEZER  SALOWAY,  by  his  will,  dated  the  4th  of 
hiflieaiuidptr-  December,  1837,  after  making  several  devises  and  be- 
^jjgjj*^^  quests,  gave  the  residue  and  remainder  of  his  real  and  per- 
tnist  to  pay  the  gonal  estate  to  Thomas  Menlove  and  Richard  Davis,  in 

inoome  to  hii 

wife  for  life,  to  trust  to  invest  the  same  and  pay  the  dividends  and  inter- 
ana^XThtf^  est  to  his  wife  Martha  Saloway,  for  her  life,  to  her  separate 
deoeaie,  ai  to  a  ,jg^     rjij^^  ^^^  ^^^^^  proceeded  thus:  "And  after  the  de- 

moiety  of  the  ^ 

trust  fnndt,  fer  cease  of  my  said  wife,  then  as  to  one  moiety  or  half  part  of 
the  ih^i^  my  said  residuary  estate,  upon  trust  for  such  person  or 
p^t^'andin^  porsous,  and  in  such  parts  and  proportions,  manner  and 
defenit  of  ap-     form,  as  my  said  wife  shall,  by  any  deed  or  deeds,  writing 

pointmeiit  to  ^  ^  ^ 

her  next  of  kin,  or  writings,  to  be  by  her  sealed  and  delivered  in  the  pre- 
tnilnitionof  in-  seuco  of,  and  to  be  attested  by  one  credible  witness,  or 
Th?iSe*d^^  by  her  last  will  and  testament  in  writing,  to  be  by  her  le- 
inthe  teitator'i  gaily  executed,  shall  direct,  limit,  or  appoint;  and  in  de- 
ffeld,  that  the  fault  of  any  such  direction,  limitation,  or  appointment, 
UMed      "**   ^7  ''^  ^>  ^^^^  ^^^  same  shall  be  received  and  enjoyed  by, 

and  I  hereby  give  the  same  unto,  between,  and  amongst 

her  next  of  kin,  as  in  case  of  distribution  of  intestates' 

estates/' 
The  testator  appointed  his  wife  sole  executrix  of  his  will. 
The  testator's  wife  died  in  his  lifetime.    The  testator 

died  in  1846,  and  administration  with  the  will  annexed 

was  granted  to  his  two  brothers. 
Some  of  the  next  of  kin  of  the  wife  filed  a  bill  against 

the  administrators  of  the  testator  and  his  heir-at-law  and 

next  of  kin.    It  prayed  the  distribution  of  a  moiety  of  the 

testator's  residuary  estate  among  the  next  of  kin  of  Mrs. 

Saloway  living  at  the  death  of  the  testator. 
The  defendants,  the  administrators  and  the  heir-at-law 

of  Mr.  Saloway,  demurred  to  this  bill  for  want  of  equity. 
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Mr  JtusseU  and  Mr.  Graigy  for  the  demurrer. — ^The  trust,        i84a 
as  to  the  moiety  in  favour  of  the  next  of  kin  of  the  wife  after      bdwaem 
her  decease,  in  default  of  appointment  by  her,  wholly  failed  *• 

by  her  death  in  the  lifetime  of  the  testator,  and  there 
is  an  intestacy  as  to  this  moiety.  Baker  v.  Ha/nbury  (a) 
cannot  be  distinguished  from  the  present  case,  and  there 
Sir  John  Leack^  Y.  C,  decided,  that  the  legacy  lapsed: 
and  that  decision  was  affirmed  by  Lord  Lyndhwrstf  on 
appeal 

The  testator's  object  was  a  gift  to  the  wife.  The  power 
of  appointment  given  to  the  wife,  and  the  limitation  over 
to  her  next  of  kin,  were  merely  modes  for  more  effectually 
protecting  the  wife  in  the  enjoyment  and  disposition  of  the 
moiety.  The  testator's  principal  object  having  faUed  by 
the  wife's  death  in  the  testator's  lifetime,  the  limitation 
over  must  also  fail 

Mr.  Swanston  and  Mr.  ChancUess,  for  the  plaintiff,  in 
support  of  the  bilL — ^Lord  Lyndhurst  appears  to  have  de-' 
cided  Baker  v.  Hanbury  on  the  authority  of  CaUhorpe  v. 
Oough  Q}).  Now,  in  OaWuyrpe  v.  Oough  the  first  legatee 
for  life  took  an  absolute  interest,  but  in  Baker  v.  Hanbury 
the  wife  never  obtained  any  interest  If  the  limitation 
over  in  this  case  had  been  to  the  wife,  without  a  power  of 
appointment  interposed,  that  would  have  been  a  bequest 
to  her  next  of  kin,  as  designated  objects  of  the  testator's 
bounty,  and  the  gift  woxdd  have  been  good  as  such:  Bran- 
don  V.  Robinson  (c). 

In  Hardwick  v.  Thurston  ((2),  upon  the  construction  of 
limitations  similar  to  the  present,  where  the  legatee  for 


(a)  3  Rufls.  340.  (e)  18  Ves.  429;  S.  0, 1  Roee, 

(h)  3  Bro.  G.  0.  395.    See  note      197 ;  see  p.  200. 
to  Belt's  edition.  (d)  4  Rusb.  380. 
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1648.        life  had  died  in  the  lifetime  of  the  testator.  Sir  John  Leach 
Bdwabos     did  not  follow  his  own  decision  in  Baker  v.  Hambwry^  but 
Balowat      8^^®  effect  to  the  limitation  over  to  the  next  of  kin  in  de- 
fault of  appointment 

Hard/wick  v.  Thv/reton  and  the  present  case  are  distin* 
guishable  from  Baker  v.  HoAJbvry  in  this,  that  in  the  last 
case  there  was  an  absolute  gift  to  the  legatee  for  life, 
in  case  she  should  survive  her  then  husband;  and  Lord 
Lyndhv/rst  was  of  opinion,  upon  the  construction  of  the 
will  in  that  case,  that  the  legacy  was  intended  to  be  an 
absolute  bequest  to  the  wife;  and  his  Lordship  therefore 
held,  that  the  legacy  had  lapsed  (a).  But  no  such  limita- 
tion occurs  either  in  Hardwick  v.  Thurston  or  in  the  case 
now  before  the  Court  No  principle  was  decided,  no  ge* 
neral  rule  was  laid  down  in  Baker  v.  Hanbury.  The  Court 
put  a  construction  on  an  instrument  then  before  it  It 
did  no  more.  The  words  ^^  next  of  kin ''  are  a  description 
of  individuals :  they  are  words  of  purchase,  and  distinguish- 
able from  mere  words  of  limitation.  [They  also  referred 
to  ChaUeria  v.  Yowng  (6).] 

Mr.  Rusedl,  in  reply,  read  a  note  of  the  judgment  of  Sir 
John  Lea/sh  in  Baker  Y.Hanbury,  from  his  own  manuscript, 
from  which  it  appeared  that  his  Honor  decided  that  case 
on  the  ground  that  the  limitation,  in  default  of  appoint- 
ment by  the  legatee  for  life,  was  a  mere  substitution  for 
the  power,  and  as  the  power  could  not  be  exercised,  the 
substituted  limitation  failed. 

The  Vicb-Chanobllob: — 

Speaking  with  great  deference,  I  doubt  much,  whether, 
if  Baker  v.  Hanbury  had  been  before  me,  I  should  have 


(a)  See  Willianui  on  Executon,         (h)  6  Madd.  30;  S.  C,  on  ap- 
972,  3rd  edit.  peal,  2  Russ.  183. 
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decided  it  as  it  was  decided;  yet  I  ought  not  to  dissent        1848. 
from  it  for  any  practical  purpose.   The  question,  however, 
is,  whether  a  practical  assent  to  that  case  renders  it  ne- 
cessary for  me  to  decide  that  there  has  been  a  lapse  here ;  I 
think  it  does  not 

From  the  terms  of  the  will  in  BaJcer  v.  Hcmbu/ry,  Lord 
Lyndhwrst  inferred  an  intention  that  the  bequest  should 
be  absolute,  and  that  the  words  used  were  only  to  protect 
the  absolute  bequest 

If  I  were  satisfied,  from  that  decision,  that  Lord  Lynd- 
hard  would  have  collected  the  same  intention  from  the 
language  in  the  present  wiU,  I  should  decide  accordingly. 
It  is,  however,  consistent  with  Baker  v.  Havbury  to  say, 
as  I  do,  upon  the  construction  of  this  will,  that  there  is  no 
absolute  bequest  to  Mrs.  Saloway,  and  to  say,  as  I  do,  that 
this  moiety  has  not  lapsed. 

The  demurrer  was  overruled,  the  costs  on  both 
sides  to  be  costs  in  the  cause  (a). 

(a)  Affinned  on  appeal ;  see  2  Ph.  625. 


252  GAfiBS  IK  CHANOS&T. 

1648. 

AprUi4ih,  King  v.  Cullbn.V 

A  testator  by  J-  HIS  was  a  demurrer  filed  for  the  purpose  of  obtaining 
afand^to'S^  the  decision  of  the  Court  upon  the  construction  of  the 
apart  to  anf  wer  -^nll  of  Richard  Hart,  the  material  passages  in  which  were 

an  annuity  ,  *  o 

which  he  direct-  as  follow: — "  I  direct  that  my  executors  do  and  shall  re- 
hii  widow;  Af-  tain  to  thcmselves  so  much  money  out  of  my  real  and  per^ 
dSj^^t^  ^  ^^^  estates  as  will  produce  an  annuity  or  clear  yearly 
fand  to  fonn      sum  of  2002L,  which  said  annuity  or  dear  yearly  sum  afore- 

part  oi  his  r^ 

ndnazy  estate;  said  I  do  hereby  give  and  bequeath  to  my  wife  Sarah  Hart 

^thed  hit  fo^  h^'  ^^"    ''  -^^^  ^™  And  after  the  decease  of  my  said 

to1uw?<M^**  wife,  then  I  direct  that  the  said  annuity  of  2001,  and  prin- 

dren  equally,  cipal  mouoy  or  Securities,  from  which  the  same  shall  or 

between  them;  may  be  produced,  so  bequeathed  to  her  as  aforesaid  for  her 

that,  if  any^'  ^^^f  ^^^  ^^^  ^^  ^^^  ^^^™  P^^  of  the  residue  of  my  real 
chndsho^ddie^  and  personal  estkte."    "  And  all  the  residue  of  my  real 

either  in  his  life-  '^  ^ 

time  or  after  hit  and  personal  property,  whatsoever  and  wheresoever,  not 
fore  the  ^  or  hereinbefore  by  me  bequeathed,  I  give,  devise,  and  bequeath 
^toroA^d  *^^  same  unto  all  my  children,  male  or  female,  lawfully 
should  become  a  begotten,  and  unto  the  issue  of  either  of  them  that  may 

Tested  interestf 

without  leaving  die  leaving  lawful  issue,  and  to  their  respective  heirs,  eze- 
ihiure  shodd'go  cutors,  administrators,  and  assigns,  equally  to  be  divided 
tothesurviTors;  between  them  share  and  share  alike:  and  they  to  take  in 

but  m  case  any  ^'  ^ 

child  should  die  my  said  said  real  estates  as  tenants  in  common  and  not  as 
then  such  issue  joint  tenants:  provided  always,  that  in  case  any  or  either 
th^pirait's     ^^  ^y  children  shall  happen  to  die,  either  in  my  lifetime 

i^ani'—Bdd,  q^  after  my  decease  and  before  the  part  or  share  so  be- 
that  the  second 

branch  of  the  qucathed  to  them  as  aforesaid  shall  become  a  vested  in- 
rauTk  Mnnee-  terest,  without  leaving  issue  lawfully  begotten,  then  I  give 
^  and  tb^  m  ^^^  bequeath  the  part  or  parts,  share  or  shares  of  such 
both  the  death    child  or  children  so  dying  as  aforesaid  unto  the  survivors 

contemplated  •       «  • 

was  a  death  be-  or  suTvivor  of  my  said  children,  and  unto  their  respective 
vested  in  pot-     heirs,  czecutors,  administrators,  and  assigns,  in  equal  shares 

as  aforesaid.    And  I  direct,  that  in  case  any  or  either  of 
my  said  children  shall  die  leaving  issue  of  his  or  their  body 
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or  bodies  lawfully  begotten,  then  that  the  part  or  parts,  ^IMS. 
share  or  shares  which  his,  her,  or  their  father  or  fathers, 
mother  or  mothers  respectively  would  have  been  entitled 
to  (if  living)  shall  go  and  be  divided  among  such  issue  re- 
spectively, and  their  respective  heirs^  executors,  administrar 
tors,  and  assigns;  and  they  to  take  per  stirpes,  and  not 
per  capita.  And  whereas  I  have  advanced  several  sums 
of  money  to  several  of  my  children  when  married,  for 
which  I  have  taken  no  security,  and  it  being  my  will  and 
meaning  that  each  of  my  children,  male  and  female,  shall 
equally  participate  in  all  the  residue  of  my  property  not 
hereinbefore  by  me  specifically  bequeathed,  I  therefore 
direct,  that  my  executors  do  deduct  and  take  firom  each  of 
my  following  children's  part  or  parts,  share  or  shares,  as 
follows: — ^From  Susanna,  the  wife  of  John  Harvey,  the 
sum  of  5002.;  from  Sarah,  the  wife  of  Jeffrey  Cullen,  the 
sum  of  3002.;  from  Mary,  the  widow  of  Thomas  Sankey, 
2002.;  from  Ann,  the  wife  of  Robert  Petman,  4502.;  from 
Elizabeth,  the  wife  of  Thomas  Franklyn,  the  sum  of  20021; 
from  Margaret,  the  wife  of  George  King,  the  sum  of  2902." 
The  testator  died  in  June,  1834,  leaving  him  surviving  his 
wife  Sarah  Hart  and  twelve  children,  one  of  whom  was 
Maigaret  King,  who  died  in  the  month  of  January,  1836, 
leaving  plaintiff  her  husband  and  one  child,  namely  Martha 
King,  a  defendant^  who  was  bom  on  the  13th  of  March, 
1830,  and  no  other  issue  her  surviving. 

The  plaintiff  had  procured  letters  of  administration  to 
his  late  wife.  Shortly  after  the  death  of  the  testator,  the 
executors  and  trustees  of  his  will,  out  of  the  residue  of  his 
estate  remaining  in  their  hands,  purchased  in  their  names 
the  sum  of  66662^  13^.  4d  Bank  32.  per  Cent  Annuities, 
as  a  fund  to  secure  the  annuity  of  2002.  given  to  the  testa- 
tor's wifa 

The  testator's  widow  died  in  July,  1847.  All  the  per- 
sonal  estate  of  the  testator  (other  than  the  66662b  13&  4ciL 
Bank  Annuities)  had  been  divided  among  the  several  chil- 

voL.  iL  s  n.  a.  s. 
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184a  dren  of  the  testator  who  survived  him,  after  making  the 
deductions  directed  hj  the  ivilL  The  plaintiff,  as  the  legal 
personal  representative  of  his  late  wife,  claimed  to  be  en- 
titled to  one  twelth  share  of  that  sum  of  stock;  but  the  ex- 
ecutors alleged  that  it  was  doubtful  whether,  upon  the  true 
construction  of  the  will,  the  share  of  the  late  Mrs.  King 
was  absolutely  vested,  or  whether  it  was  not  liable  to  be 
defeated  by  her  death,  leaving  issue. 

Mr.  Malins  and  Mr.  Trifyp  supported  the  demurrer. 
Mr.  Daniel  appeared  for  the  plaintiff 

The  Yiob-Chanobllob^  who,  in  the  course  of  the  argu- 
ment, referred  to  Walker  v.  Shore  (a),  said,  at  its  conclu- 
sion:— 

There  is  sufficient  in  the  will  to  persuade  any  one  of 
this :  that,  if  the  particular  event  which  has  occurred  had 
been  suggested  to  the  testator,  he  would  have  provided  for 
it  in  a  manner  at  variance  with  the  claim  made  by  the 
plaintiff.  That  circumstance,  however,  would  not,  of 
course,  prevent  the  Court  from  holding,  that,  if  the  event 
is  not  provided  for,  the  property  must  go  in  a  manner  dif- 
ferent from  the  mode  in  which  the  testator  would  have 
disposed  of  it,  if  the  event  which  has  occurred  had  been 
contemplated  by  him. 

In  the  case  of  this  particular  will,  I  think,  that,  in  the 
passage,  *'  before  the  part  or  share,  so  bequeathed  to  them 
as  aforesaid,  shall  become  a  vested  interest,''  the  words 
'^  vested  interest''  shoidd  be  construed  to  mean  an  interest 
in  possession,  because  the  testator  prefaces  the  above  passage 
by  the  following  provision :  "  in  case  either  of  my  children 
shall  happen  to  die,  either  in  my  lifetime  or  after  my  de- 

(a)  15  Yefl.  122. 
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cease;''  and  if  the  word  ^'  vested''  had  its  ordinary  significa- 
tion, a  child  could  not  die  after  the  testator's  death  before 
his  share  became  a  vested  interest  Something  beyond 
surviving  the  testator  is  therefore  intended.  But  it  is  said 
that  the  words  to  which  I  have  referred  do  not  occur  in  the 
clause  which  provides  for  the  very  event  that  has  happened. 
I  think,  however,  that  the  two  clauses  are  so  connected  to- 
gether that  it  is  impossible  to  construe  one  apart  from  the 
other;  and  I  am  of  opinion  that  the  clause  which  has  come 
into  operation  is  affected  by  the  words  in  the  preceding 
clause.  I  am,  consequently,  of  opinion,  that,  although  the 
husband  of  lira  King  took  absolutely  that  property  which 
was  not  set  apart  for  the  widow's  annuity,  yet,  inasmuch 
as,  between  the  periods  of  the  death  of  the  testator  and  of 
the  death  of  his  widow,  Mrs.  King  died,  leaving  a  child, 
the  child  is  entitled  to  her  mother's  share.  The  demurrer 
must,  therefore,  be  allowed. 


T 


BiBCH  «.  Cropper.   V  April  14<A, 

HIS  was  a  suit  instituted  on  behalf  of  infant  cestuis  It  is  not  con- 
que  trustent,  under  the  will  of  a  testator  named  Thomas  ^|j^oe  of  Uie 
Downward,  dated  June  28,  1823,  whereby  he  devised  and  ^^^^ 
bequeathed  all  his  real  and  personal  estate  and  effects  to  in  the  place  of 
his  friends  Richard  BuUen  and  John  Cropper,  their  heirs,  in  a  wiu  con- 
executors,  and  administrators,  and  the  survivor  of  them,  ^^^  ^p. 
his  heirs,  executors,  and  administrators,  upon  trust,  to  per-  Pjjjjl^'' 
mit  his  wife  to  occupy  the  testator's  house,  and,  upon  trust, 
after  her  decease,  to  sell  the  residuary  estate,  and  distri- 
bute the  proceeds  among  the  testator's  six  daughters,  with 
a  clause  substituting  for  any  daughter  dying  during  the 
life  of  the  widow  leaving  issue,  such  issue.    The  plaintifis 
were  the  issue  of  a  daughter  who  had  so  died,  and  sought 
by  their  bill  the  appointment  of  new  trustees,  there  being 
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1848.  no  power  for  that  purpose  in  the  will,  and  Mr.  BuUen  hav- 
ing died,  and  the  defendant  Mr.  Cropper  being  desirous 
of  relinquishing  the  trusts,  which  had  all  been  executed, 
except  as  to  the  one  sixth  share  in  which  the  infant  plain- 
tiffs were  interested.  The  plaintiffs'  father  and  mother 
were  dead,  and  the  prayer  was  for  the  appointment  of  three 
uncles  of  the  plaintiffs  as  new  trustees.  No  special  grounds 
were  alleged  by  the  bill  for  this  course,  and  the  only  ques- 
tion was,  whether  it  was  according  to  the  practice  to  ap- 
point three  (a)  trustees  where  the  will  appointed  only  twa 

Mr.  Groflon  appeared  for  the  plaintiffs. 
Mr.  Eddia  for  the  defendant. 

The  Yiob-Chancelloe  saw  no  insurmountable  objection 
to  a  reference  being  directed  to  the  Master,  to  appoint  three 
trustees,  unless  the  Registrar  should  find  that  it  was  not 
according  to  the  practice. 

The  following  was  the  form  of  the  order: — 

The  defendant,  John  Cropper,  declining  to  act  in 
the  trusts  of  the  testator's  will, — Refer  it  to  the 
Master,  to  appoint  three  or  more  fit  and  proper 
persons  to  be  trustees  of  the  94062. 2«.  6d,  32. 
per  Cent  Consolidated  Bank  Annuities  in  the 
pleadings  mentioned,  in  the  room  of  Richard 
BuUen,  deceased,  and  the  said  John  Cropper. 

Then  followed  the  usual  directions  as  to  the 
transfer  of  the  funds  and  payment  of  costs. 

(a)  As  to  the  validity  of  such  4,  c.  60)  trustees  in  the  place  of 

an  appointment  hy  donees  of  a  three,  the  survivor  of  whom  had 

power,  see  Ex  parte  Davis,  3  M.  become  lunatic.    It  does  not,  how- 

D.  ^  De  G.  304.     In  Ex  parte  ever,  appear  from  the  report,  whe- 

Wdch,  3  Mj.  k  Cr.  292,  four  per-  ther  the  attention  of  the  Court 

sons  were  appointed  (under  1  Will,  was  called  to  the  point. 


T 
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184a 

/ 
Ottbb  v.  Mblvill.  '  ^j^  19^, 

HIS  was  a  demurrer  filed  for  the  purpose  of  determin-  A  covenaiit  m 
ing  the  construction  of  a  clause  of  a  settlement  dated  May  |!^uanen^^t 
12,  1837,  and  made  previously  to,  and  in  contemplation  ^^*"^WA 
of,  the  plaintiff's  marriage.  The  settlement  recited,  that  it  thewife«^be- 
had  been  agreed  that  all  such  personal  estate  as  the  plain-  ihouidbetabjcct 
tifTs  then  intended  wife  might,  at  any  time  during  the  co-  ^^  g^t^^t: 
verture,  become  entitled  to,  should  be  settled  upon  the  —'™<'>  "*«**<> 

'  '  ^        ^  extend  to  pro- 

trusts  thereinafter  declared.    By  the  clause  in  question,  poty  to  which, 
the  plaintiff  and  his  intended  wife  covenanted  as  follows:  knowledge  of 
"  That  all  and  singular  the  personal  estate  to  which  the  ^^^id orUie 
said  Elizabeth  Melvill  .shaU  at  any  time  or  times  become  trustees,  she 

^  .  .    w  then  abso- 

entitled  ^all  be  called  in  and  invested."    Then  followed  luteiy  and  im- 
a  declaration  of  the  trusts  of  the  settlement  ^tled.   ^  ^^ 

The  bill  stated,  that,  at  the  times  of  the  execution  of  the 
settlement  and  of  the  marriage,  the  wife,  who  belonged  to 
a  Dutch  family,  was  entitled  to  a  sum  of  1211^.  Ss.  2d,  aris- 
ing from  gifts  and  legacies,  in  the  hands  of  her  father,  con- 
stituting what,  in  Holland,  is  called  spaar  pot;  that  the 
wife  was.  at  the  time  of  the  marriage,  absolutely  and  imme- 
diately  entitled  to  this  sum,  and  that  its  existence  was  un- 
known to  the  plaintiff  or  to  the  trustees,  when  the  settle- 
ment was  executed  and  the  marriage  took  place.  Under 
these  circumstances,  the  plaintiff  claimed  the  12112. 3«.  2d 
absolutely,  insisting  that  it  was  not  affected  by  the  trusts  of 
the  settlement,  and  filed  the  present  bill  against  the  trustees 
for  a  declaration  accordingly,  and  payment  of  the  amount 

Mr.  Wigram  and  Mr.  J,  V.  Prior  supported  the  demurrer. 

Mr.  W,  M.  James  supported  the  bilL 

The  following  cases  were  cited:  Orafftey  v.  Humpage{a), 

(a)  1  Beav.  46.  • 


.  A-t^.^ ^  £y,^ yj-c^i^^tit^^^^/^.^'^' 


^  -^.^.~-,^.  ^^^^.     /  -^ 


258  0A8B8  IK  OHANOBBT. 

2^48^     James  v.  Dura/nt  (a),  Blythe  v.  OranvUle  (6),  Hoare  v.  Harnr 

The  Yioe-Chanoellor  thought  this  case  distinguishable 
from  those  cited,  and  that  the  clause  in  the  settlement  in 
question  only  affected  after-acquired  property. 

Demurrer  overruled  Costs  to  be 
costs  in  the  cause. 

(a)  2  Bear.  177.        (b)  13  Sim.  190.        (e)  2  Y.  ^  G.  G.  G.  121. 


\ 


2f„y  4^^  Pabratt  V,  Pabratt.  I 

A  bfli  waa  filed  -^  MOTION  was  made  on  behalf  of  a  defendant  named 
bythereriduaiy  Edward  Hawksworth  Parrott,  that  the  plaintiffs  might  be 

legatees  under  a  ^  ^  '  ,  .  T        . 

will,  against  the  restrained  from  employing  a  Mr.  Lees  as  their  solicitor  in 

executorsy  of  , 

whom  one  was  this  suit,  or  in  any  Other  suit  commenced  or  to  be  commenced 
intei^^Ma^  by  the  plaintiffs  against  the  defendant  E.  H.  Parratt,  as  one 
legatee,  and  had  of  the  executors  of  W.  Parratt,  the  testator,  in  this  cause,  in 

undertaken  the 

sole  manage-      rcspcct  of  any  circumstances,  dealings,  or  transactions  re- 

ment  of  its  af*      i     •  i  /•    i  i 

fiuTs.  The  bill  lating  to  the  estate  of  the  testator,  or  to  the  management 
^2?^^^'  thereof  by  Mr.  E.  H.  Parratt ;  and  that  Mr.  Lees  might  be  re- 
ii^i'QMnAgf^       strained,  in  like  manner,  from  acting  in  the  suits,  and  from 

ment,  and  the  . 

appropriation  Communicating  to  them,  their  counsel,  solicitors,  or  agents, 
execo^^to^  ^^7  information  relating  to  the  matter  in  dispute  in  such 
dS  ofT*  toirt  ^*  come  to  his  knowledge  as  the  solicitor  of  Mr.  E.  H. 
funds.  The  Parratt,  either  as  practising  alone  or  in  partnership  with 
phiintifis,  hay-  Mr.  Cooper,  his  then  partner. 
Mvo^^  It  appeared  that  William  Parratt,  deceased,  by  his  will 

the  friend  and 

solicitor  of  the  managing  executor,  had  become  well  acquainted  with  the  tiicumstanoes  of  the  trust; 
he  had  been  engaged  in  recovering  money  from  a  debtor  to  the  estate,  and  had  been  consulted  by  the 
managing  executor  when  one  of  the  residuary  legatees,  the  present  plaintiff,  had  applied  for  the  ex- 
ecutorship accounts,  which  had  been  delivered  under  the  solicitors  advice.  The  solicitor's  bill  for 
the  matters  was  made  oat  against  the  managing  executor,  not  as  executor  but  personally.  The  bill 
was  taxed,  and  an  action  brought  for  the  amount,  which  was  paid,  and  the  ehamcter  of  solicitor  and 
dient  thus  ceased  in  1847.  A  motion  by  the  managing  executor,  the  fonner  client,  for  an  injunction 
to  reitrain  the  solicitor  from  acting  as  the  solicitor  for  the  plaintift  in  the  cause  against  him  was 
dismissed. 
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gave  his  residuaiy  estate  and  effects,  including  his  stock  in  i84a 
trade  and  his  business  as  an  ironmonger^  to  his  executors, 
of  whom  his  eldest  son,  Mr.  £.  H.  Parratt,  was  the  principal 
acting  executor;  and  the  testator  directed  the  executors 
to  put  Mr.  £.  H.  Parratt  into  possession  of  the  testator's 
stock  in  trade  and  business,  upon  his  paying  the  amount 
at  which  the  same  should  be  valued  bj  two  indifferent  per- 
sons, to  be  chosen,  one  hj  Mr.  £.  H.  Parratt,  and  the  other 
by  the  testator's  trustees,  after  deducting  therefrom  12002., 
to  be  retained  by  way  of  legacy  to  Mr.  E.  H.  Parratt  The 
proceeds  of  such  valuation  and  the  residue  of  the  testator's 
estate  were  given  by  the  wiU  to  the  testator's  two  other 
sons  and  four  daughtera 

The  executors  proved  the  will  in  December,  1833,  and  Mr. 
£.  H.  Parratt  undertook  the  principal  management  of  the 
testator's  affairs,  and  he  always  afterwards  conducted  the 
business,  and,  in  the  year  1846,  took  to  it  as  his  own. 

The  bill  was  filed  in  1848,  by  the  two  younger  sons,  and 
the  four  daughters,  and  the  husbands  of  three  of  them, 
against  the  executors,  including  Mr.  E.  H.  Parratt,  and  it 
prayed  an  account  of  the  testator  s  assets,  and  the  distri- 
bution of  the  residue  among  the  plaintiffs. 

The  bill  charged  certain  breaches  of  trust  against  Mr. 
£.  H.  Parratt,  and,  among  them,  that  he  had  procur- 
ed stock  in  trade  of  the  testator  to  be  valued  by  his  own 
nominees,  without  the  sanction,  and  notwithstanding  the 
protest  of  his  co-executor.  The  bill  also  chaiged,  that 
Mr.  £.  H.  Parratt  had  improperly  withdrawn  2001  from 
the  testator's  business,  by  reason  of  which  it  had  been  con- 
ducted less  advantageously  than  it  would  otherwise  have 
been,  and  he  had  appropriated  that  sum  to  his  own  use; 
and  the  bill  pray^  further  relief  against  Mr.  £.  H.  Parratt 
in  respect  of  these  alleged  breaches  of  trust 

Mr.  Lees  was  the  solicitor  for  the  plaintiffs  in  this  suit 

It  appeared  that  the  defendant,  K  H.  Parratt,  had 
been  for  several  years  on  intimate  terms  with  Mr.  Lees, 
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1848.  and  had  employed  him  and  a  Mr.  Cooper,  his  partner,  as 
his  solicitors  generally,  in  relation  to  the  tnist  estate,  from 
the  1st  of  January,  1842,  up  to  1843,  when,  upon  the  dis- 
solution of  partnership  between  them,  Mr.  Lees  gave  up 
all  papers  relating  to  the  trust  estate  to  Mr.  Cooper,  and 
from  that  date  Mr.  Cooper  acted,  and  continued  to  act,  as 
the  general  solicitor  for  the  trust  estate;  but  Mr.  Lees  was 
subsequently  employed  solely  in  some  unimportant  matters 
relating  to  the  trust  estate,  and  otherwise,  as  Mr.  Parratt's 
general  solicitor. 

On  the  14th  of  September,  1846,  Mr.  Lees,  though  still 
acting  for  Mr.  E.  H.  Parratt  in  other  matters,  sent  a  letter 
to  him,  requiring  from  him  an  account  of  the  management 
of  the  trust  estate  on  behalf  of  one  of  the  present  plaintiffs, 
on  the  receipt  of  which  Mr.  E.  H.  Parratt  remonstrated  with 
Mr.  Lees  on  his  acting  for  that  plaintiff,  and  told  Mr.  Lees 
that  it  would  be  prejudicial  to  him;  and  the  defendant, 
Mr.  E.  H.  Parratt,  stated  to  Mr.  Lees,  that,  if  he  saw  a  pro- 
bability of  there  arising  any  litigation  about  the  trust  es- 
tate, Mr.  Lees  ought  to  keep  himself  at  liberty  to  act  for 
him  as  his  solicitor  and  legal  adviser,  as  he,  Mr.  £.  H.  Par- 
ratt, would  wish  to  employ  him  in  any  such  event  Mr. 
£.  H.  Parratt,  in  compliance  with  the  request  contained  in 
Mr.  Lees'  letter,  furnished  him  with  the  trust  accounts 

In  March,  1847,  Mr.  Lees  delivered  his  bill  of  costs  to  Mr. 
E.  H.  Parratt,  and  proceeded  to  recover  the  same  by  action 
at  law,  and  the  action  was  afterwards  discontinued. 

The  relation  of  solicitor  and  client  was  thus  closed  Mr 
Lees'  bill  of  costs  against  Mr.  £.  H.  Parratt  contained 
items  relating  to  his  trust  accounts,  as  acting  executor  un- 
der the  will  of  the  testator,  which  transactions  appeared 
to  be  the  following: — 

About  the  end  of  the  year,  1 846,  Mr.  E.  H.  Parratt  em- 
ployed Mr.  Lees  as  his  attorney,  to  proceed  at  law  against  one 
Edward  Archer,  to  recover  from  him  a  debt  due  to  Mr.  E. 
H.  Parratt  and  his  co-executor,  as  executors  under  the  will 
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of  the  testator;  which  debt,  with  the  costs,  Mr.Lees  reco-        1848. 
vered. 

In  September,  1845,  the  defendant,  Mr.  E.  H.  Parratt, 
was  applied  to  hj  his  brother-in-law  Joseph  Sutcliffe,  one 
of  the  plaintiffs  in  the  present  siiit,  hj  letter,  for  an  account 
of  all  matters  under  the  testator's  will;  when  Mr.  K  H. 
Parratt  consulted  Mr.  Lees  at  his  office,  and  requested  him, 
as  his  solicitor  and  professional  adviser  generally,  to  ad- 
vise him  on  the  whole  of  the  trust  affairs;  and  on  that 
occasion  Mr.  Lees  appointed  to  meet  Mr.  E.  H.  Parratt  at 
his  own  house,  to  look  over  all  the  books  and  documents 
in  his  possession  relating  to  his  trusteeship  under  the  tes- 
tator's will,  to  enable  him  the  better  to  advise  Mr.  E.  H. 
Parratt  thereon.  Mr.  Lees  accordingly  attended  as  defend- 
ant's solicitor,  and  carefully  looked  over  all  the  books  and 
documents  which  the  defendant,  Mr.  E.  H.  Parratt,  had  re- 
lating to  the  trusteeship,  and  also  copies  of  valuations 
which  had  been  taken  of  the  trust  estate;  and  he  and  the 
defendant,  Mr.  K  H.  Parratt,  were  engaged  on  that  occasion 
for  four  hours. 

Mr.  K  H.  Parratt  deposed,  that,  although  Mr.  Lees  then 
for  the  first  time  perused  the  books  and  documents,  yet  he 
must  have  been  aware  of  the  contents  of  most  of  them  from 
frequent  previous  conversations. 

•  Mr.  RuasM  and  Mr.  NaldeVy  for  the  motion. — ^The  bill 
questions  the  management  of  the  testator's  estate  in  the 
matters  in  respect  of  which  Mr.  K  H.  Parratt  constdted 
Mr.  Lees  and  his  partner;  and  it  objects  to  accounts  ren- 
dered under  their  advice.  It  is  not  competent  for  the 
plaintiffs  to  avail  themselves  of  the  information  obtained 
by  Mr.  Lees  in  his  professional  character  as  solicitor  for 
Mr.  E.  H.  Parratt,  to  be  used  against  him. 

[They  cited  Chohnondelej/  v.  Clinton  (a),  Davies  v. 
Chugh(J}),  and  WUson  v.  Ila8taU(c).] 

(o)  19  VcB.  261.  (b)  8  Sim.  262.  (c)  4  T.  R.  763. 
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^^^         Mr.  Kenyan  Parker  and  Mr.  M.  A.  Shee,  in  opposition 
to  the  motion. 


The  Yigb-Chanckllor: — 

If  it  were  a  matter  of  course  to  grant  an  injunction 
against  a  solicitor,  in  a  suit  bj  residuary  legatees  against 
an  executor,  to  restrain  the  solicitor  from  acting  for  them 
in  that  proceeding,  and  from  disclosing  to  them  informa- 
tion acquired  by  him,  on  the  ground  that,  before  the  suit, 
he  had  been  consulted  by  the  executor,  and  that  the  inform- 
ation had  been  acquired  from  the  executor  professionaUy, 
then  the  defendant  would  be  entitled  to  the  injunction 
asked. 

If,  however,  the  state  of  circumstances  is  to  be  consider- 
ed, I  am  of  opinion  that  there  is  no  title  to  an  injunction 
here.  If  special  circumstances  are  required,  they  are  not 
here. 

This  view  is  not  inconsistent  with  either  of  the  cases 
cited  at  the  bar.  It  was  an  ingredient, — I  do  not  say  that 
it  was  an  essential  ingredient, — ^in  Chohnonddey  y.  GUmr 
ton  (a)  that  Mr.  Montriou  had  acted  with  Mr.  Seymour  as 
the  solicitor  in  the  very  cause;  and  in  Davies  v.  CUyughQi)^ 
the  Court  said,  that  the  solicitor  had  virtually  discharged 
himself    Here  the  client  has  discharged  the  solicitor. 

I  am  not  obliged  to  give  the  costs,  but  I  feel  myself 
obliged  to  refuse  this  motion,  and  I  therefore  do  so,  with- 
out costs. 

(a)  19  Yea  261.  (h)  8  Sim.  262. 
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184a 


Ex  parte  Hobbern,  In  the  Matter  of  the  Gband  JuiiroTiON  >/  May  6th. 

Railway  Acts. 

I  jANDS  belonging  to  Lincoln  College,  Oxford,  subject  to  aiie  puchaie- 
a  lease  for  twenty-one  years,  to  Alexander  Hordem  and  £J^id  iter- 
Henry  Hordem,  were  taken  under  the  above  Acts,  and  f*  pwjhaied 

ov  ft  Aftuwfty 

1000{.,  being  the  purchase-money  of  the  leasehold  interest,  Compsny,  wm 
was  paid  into  court  to  an  account  " Ex  parte  the  Grand  toui'acoount 
Junction  Railway  Company,  the  Account  of  Alexander  c^p^nr^Ae 
Hordem  and  Henry  Hordem/'     Henry  Hordem  died,  account  of  the 

two  leSMCBy 

and   an  order  was  obtained,  on  the  18th  of  November,  and  the  divi- 
1846,  that  the  dividends  should  be  paid  in  future    to  d^to^be^ 
Alexander  Hordem  and  Frances  Elizabeth  Hordem,  who  f^  ***  ^!?,, 

'  leiBee,  and  the 

were  the  executor  and  executrix  of  Henry  Hordem.  executrix  of  the 

Frances  Elizabeth  Hordem  having  married,  a  petition  executrix  mar- 
was  now  presented  for  an  order  directing  payment  to  her  Sal'^  a  peti- 
husband  and  Alexander  Hordern.  ^^^  ^\^y\. 

mt_     r^  1      <•  .  1      *  .  •  menX  of  the  di- 

The  Company  had  been  served  with  the  petition.  Tidends  to  the 

husband  and 
,  the  other  leuee^ 

Mr.  Craig  supported  the  petition.  it  waa  unnecea- 

sary  to  serre  the 
Company,  and 

Mr.  FoUett,  for  the  Company,  contended  that  service  upon  2^^^^^- 
them  was  unnecessary,  and  asked  for  his  costs.  ■•^«^  **»«"* . 

mutt  pay  their 
coats. 

The  Yiob-Chancbllor  directed  the  opinion  of  the  Regis- 
trars to  be  obtained  as  to  the  practice,  and,  their  opinion 
being  against  the  necessity  of  the  service,  directed  the  pe- 
titioners to  pay  the  Company's  costs. 
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1848. 

Apra27th.  Thomas  tr.  Hall.\. 

The  Bheriff  hay-  -D  Y  EH  Order  made  in  this  cause  on  the  23rd  of  February, 

feS^t^'^d^  1848,  it  was  ordered  that  the  defendant,  Mr.  Hall,  should, 

an  attachment  on  or  before  the  14th  of  March,  1848,  pay  1676/1  Ss.  8dL 

of  a  hu^  lum  into  the  Bank  with  the  privity  of  the  Accountant-GeneraL 

Ih^mli  to  an  The  attachment  was  issued  on  the  20th  of  March,  1848, 

order  of  the  i^^^  directed  to  the  sheriff  of  the  county  in  which  the  de- 

Gourt,  receired  ^  ^  •' 

a  part  of  the      fendant  resided,  and  it  was  returnable  on  the  14th  day  of 

amount,  and  a       .       .. 
deposit  of  title-    April,  1848. 

ri^fo"iJ^'  The  sheriff  took  the  defendant,  Mr.  Hall,  under  the 
mentofthe       attachment    The  defendant  then  promised  to  pay 'the 

balance  on  th«  ^  *^   " 

retomoftbe  16762.  S«.  Sd  on  or  before  the  return  of  the  attachment, 

retain  of  the  ^^1^  deposited  with  the  under-sheriff  certain  title  deeds 

ant*^*notwf  ^  *  security  for  his  so  doing.   He  was  thereupon  liberated, 

the  balance.  The  defendant  failed  to  pay  the  money  according  to  his 

Upon  the  mo-  .  _  ,  f  ,  ,         ,  , 

tionofthesho-  promise,  and  he  was  again  taken  under  the  attachment, 
permitted  him  *^^  thereupon  deposited  with  the  under-sheriff  certain 
to  pay  the  sum   ^^^h^p  ^j^j^  deeds,  and  paid  him  the  sum  of  636t  68.  9cL  in 

he  had  recciTed  '  * 

into  court,  and  cash,  and  promised  to  pay  the  balance,  upon  which  he  was 
tachment  in  the  a  second  time  liberated    The  defendant  failed  to  pay  this 

names  of  the        v«i«,,^>v 

phuntiflfs,  with-   balance. 

ojit  prejudice  to      The  sheriff  made  no  return  at  the  return  of  the  writ 

the  question  of  ,  i     i  i»    *•  . 

his  liability  to  This  was  a  motion  on  behalf  of  the  sheriff,  that  he  might 
indmnifying  '  be  at  liberty  to  pay  into  court  the  636t  6«.  9d,  which  he 
them  against      j^^^  received  in  part  of  the  1676i  38.  8d.  which  the  de- 

consequent  *■ 

costs, and un-     fendant  had  been  ordered  to  pay;  and  that  the  sheriff 

dertaking  to  ,  ,  , 

allow  the  de-  might  be  at  liberty  to  issue  an  attachment  in  the  names 
^n  of\he'title-  ^^  ^^^  plaintiffs  against  the  defendant,  Mr.  Hall,  for  non- 
deedsdeposited   payment  of  1039t  16«.  lid.,  the  residue  of  the  1 676i  8«.  8d., 

as  secunty.  *    "^  •  .  . 

without  prejudice  to  any  question  touching  the  liability 
of  the  sheriff  to  the  plaintiffs  in  respect  of  the  same,  and 
the  sheriff  undertaking  to  indemnify  the  plaintiffs  in  re- 
spect of  using  their  names. 
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Mr.  Rowiidttl  Palmer y  for  the  motion.  \%^. 

Mr.  RusaMy  for  the  plaintiff. 

Mr.  Smythe,  for  the  defendant,  Mr.  HaU,  asked,  that  if 
any  order  should  be  made,  provision  might  be  made  that 
Mr.  Hall  and  any  proposed  mortgagees  should  have  free 
inspection  of  the  title  deeds. 

ELis  HoKoB,  upon  the  sheriff  consenting  to  undertake 
for  the  defendant's  inspection  of  the  deeds,  made  the  order 
as  asked,  giving  the  plaintiffs  their  costs  of  the  motion,  to 
be  paid  bjthe  sheriff,  but  reserving  the  question  by  whom 
the  costs  should  be  tdtimatelj  borne. 


T 


Skikkbr  v.  M'DonALL.\y^  April  2&th  it 

May  2nd* 

HIS  was  a  suit  to  enforce  specific  performance  of  an  a  plaintiff  by 
agreement,  to  be  collected  from  correspondence  between  ^^'^ 
the  plaintiff  Mrs.  Ann  Skinner,  widow,  and  the  defendant,  "«"*  *hJ?wi 
Lieutenant-Colonel  James  M^ouall  and  a  house-agent,  entered  into  by 
for  the  sale  of  a  leasehold  house  at  a  price  named,  and  the  and  Xaigtd, 
fixtures  and  furniture  at  a  valuation.  fo^n^  "** 

It  appeared  that  the  plaintiff  was  the  lessee  under  a  lease  thereof  wm  ever 

made,  yet,  that 

to  her  frx)m  the  freeholder  of  No.  8,  Stratton-street,  from  the  nme  was 
Michaelmas  day,  1839,  for  the  term  of  twenty-one  years,  ^e  out* of  the 
at  the  yearly  rent  of  210L;  and  that,  in  February,  1847,  SS^t*^d 

beini;  desirous  to  sell  the  house  for  the  residue  of  her  term  ^  ag^nt,  and 

^  .  .  that  inch  let- 

therein,  with  the  fixtures  and  furniture,  she  communicated  ten  wera  a  mif- 

her  wish  to  Mr.  Beily,  a  house-agent  tS^^^A let- 

ter  of  the  de- 
fendant's was  pTDTed,  containing  an  agreement  to  take  the  houses  and  "  gire  SOI  more  of  premiimi,'' 
"  prorided  I  get  the  profit  rent  of  the  present  tenant."    Upon  OTidenoe  aliunde,  shewing  what,  in 
feet,  these  woxds  meant,  specific  perfonnance  was  decreed. 

A  defendant  by  his  answer  aUeged,  that  no  fonnal  note  of  the  agreement  duuged  bj  the  bill 
was  made,  and  denied  that  any  binmng  agreement  eyer  existed ;  but  m  did  not  expressly  daim  the 
benefit  of  the  Statute  of  Fnnds : — EM,  at  the  hearing,  that  he  was  not  entitled  to  any  benefit  of 
the  statute. 
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1848.  Shortly  afterwaidfl  the  defendant  applied  to  Mr.  Beilj 

SKixnE      to  procure  a  furnished  house  for  a  term  for  him;  and  Mr. 
M'DoirALL.     ^^7  informed  the  defendant  that  the  plaintiff's  house, 
fixtures,  and  furniture  were  for  sale,  and  gave  him  an  or- 
der to  see  the  house. 

The  plaintiff  by  her  bill  alleged,  that  the  defendant,  after 
inspecting  the  house,  entered  into  an  agreement  with  the 
plaintiff  for  the  purchase  of  the  house  for  the  residue  of 
the  term  of  twenty-one  years  from  the  18th  day  of  Febru- 
ary, 1847,  and  also  for  the  absolute  purchase  of  the  tenant's 
fixtures  and  furniture  which  were  on  that  day  upon  the 
premises;  and  that  the  defendant  agreed  to  pay  to  the 
plaintiff  SOOl.  as  a  premium  for  the  assignment  of  the 
lease,  and  to  pay  such  price  for  the  tenant's  fixtures  and 
furniture  as  should  be  fixed  upon  a  valuation;  and  that, 
although  no  formal  note  of  such  agreement  was  ever  made, 
yet  that  the  agreement  was  fully  proved  and  made  out  of 
the  letters  written  and  signed  by  the  defendant  and  by 
his  agent;  and  that  such  letters  amounted  to  and  were  a 
sufficient  note  or  memorandum  of  the  agreement  signed 
by  the  defendant  and  his  authorised  agent  The  house 
had,  previously  to  the  18th  of  February,  1847,  been  let 
furnished  to  a  Mr.  Campbell  for  a  period  of  eleven  weeks, 
commencing  from  the  18th  day  of  February  and  terminat- 
ing on  the  5th  of  May,  1847,  at  the  rent  of  161Z.  4«.  for 
that  period. 

The  circumstances  and  letters  constituting  the  agree- 
ment were  the  following: — 

On  the  18th  of  February,  1847,  the  defendant  went  to 
the  office  of  Mr.  Reily,  and  proposed  to  him  to  buy  the 
leasehold  house  for  the  residue  of  the  term,  subject  to  the 
rent,  at  the  price  of  250Z.,  and  to  take  the  fixtures  at  a  va- 
luation, and  to  buy  the  furniture  at  a  fixed  price  to  be 
named  between  them. 

The  defendant  requested  Mr.  Beily  to  write  to  the  plain- 
tiff, and  make  this  proposal  on  the  part  of  the  defendant; 
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and  accordingly  Mr.  Beily,  on  the  18th  day  of  February,        I84a 
1847,  sent  a  letter  to  the  plaintiff  in  the  following  terms : — 

"  Madam, — I  beg  respectfully  to  inform  you  that  Colonel 
MDouall,  whom  I  sent  to  see  your  house,  8,  Stratton-street, 
has  been  to  me  this  afternoon,  and  offered  to  take  the 
lease  at  21 OL  per  annum,  to  pay  a  premium  of  250L,  and 
take  the  fixtures  at  a  valuation;  he  would  also  not  object 
to  purchase  the  furniture  at  a  fixed  price.  This  offer  is 
contingent  upon  your  being  able  to  cancel  the  agreement 
with  Mr.  Campbell,  as  Colonel  MDouall  requires  early 
possession.'' 

Shortly  after  the  receipt  of  the  above  letter  the  plaintiff 
saw  Mr.  Beily,  who  at  her  request  sent  the  following  letter 
to  the  defendant : — 

"  Sir, — ^I  have  seen  Mrs.  Skinner,  who  states  that  she 
will  take  1000^  for  the  lease  of  fourteen  years  from  Mi- 
chaelmas last,  of  the  house  No.  8,  Stratton-street,  at  21 OL 
per  annum  rent,  including  the  furniture  and  fixtures,  and 
giving  the  profit  rent  to  be  made  by  the  present  tenant, 
Mr.  Campbell,  who  pays  1602.  for  eleven  weeks  ending  6th 
of  May  next.  This  wotdd  reduce  the  sum  to  about  900JL 
for  the  whole.  I  am  inclined  to  think  that  Mrs.  Skinner 
has  taken  an  exaggerated  view  of  the  value  of  her  furni- 
ture and  fixtures,  and  if  you  wotdd  offer  a  somewhat  larger 
premium  for  the  lease,  and  purchase  the  fixtures  at  a  va- 
luation, I  think  something  like  an  agreement  may  be  come 
to.  I  think  there  will  be  little  difficulty  in  getting  you  a 
house  for  the  eleven  weeks,  until  possession  can  be  had. 
Awaiting  your  reply,  I  am,  &c." 

In  answer  to  Mr.  Beil/s  letter  the  defendant  wrote  to 
him,  on  the  24th  of  February,  1847,  a  letter,  of  which  the 
following  is  the  only  material  portion: — 

'^  I  have  no  objection  to  give  602.  more  of  premium  for 
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184a        the  lease  of  No.  8,  Stratton-street,  and  take  the  fixtures 
SKunriK      ^^^  furniture  at  a  yaluation,  provided  I  get  the  profit 
*•         rent  of  the  present  tenant." 

Hr.  Reily,  on  the  receipt  of  this  offer,  applied  for  instruc- 
tions to  the  plaintiff,  who  authorised  him  to  accept  it  on 
her  behalf;  and  accordingly,  on  the  26th  of  February,  1847, 
Mr.  Beily,  as  the  agent  of  the  plaintiff,  wrote  to  the  de- 
fendant as  follows: — 

"  Sir, — ^I  beg  to  acknowledge  the  receipt  of  your  letter 
of  the  24th  instant,  offering  to  give  an  additional  502.  pre- 
mium for  the  lease  of  the  house  No.  8,  Stratton-street, 
(making  300^  premium,)  and  to  take  the  fixtures  and  fur- 
niture at  a  valuation,  on  condition  that  you  had  the  pro- 
fit rent  to  be  made  by  letting  the  house  to  Mr.  Campbell 
from  the  18th  February  to  6th  May;  these  terms  I  have 
submitted  to  Mrs.  Skinner,  and  I  am  authorised  to  say 
they  are  accepted,  and  that  her  solicitor  will  draw  up  a 
proper  agreement  in  accordance  for  signature,  which  I  will 
forward  to  you,  and  make  arrangements  for  valuing  the 
furniture  and  fixtures  with  as  little  delay  as  possible." 

The  draft  of  an  agreement  was  accordingly  prepared  by 
the  plaintiff's  solicitor,  and  sent  to  the  defendant's  solici- 
tor; upon  which  differences  arose  as  to  whether  any  inter- 
est should  be  paid  upon  the  purchase-money,  and  on  other 
points. 

The  defendant  by  his  answer  insisted,  that,  if  any  such 
agreement  as  the  plaintiff  alleged  existed,  he  was  entitled 
to  be  furnished  with  the  title  of  the  plaintiff's  lessor. 

The  defendant's  answer  also  contained  the  following 
passages: — 

"Saith,  that  no  formal  note  of  such  agreement  as  in  the 
bill  of  complaint  is  alleged  to  have  been  come  to,  or  any 
other  agreement^  was  made;  and  he  submits  to  the  judg- 
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ment  of  this  Honourable  Courts  that  it  is  not  the  fact  that        1848. 
any  such  agreement  as  in  the  bill  of  complaint  in  that  be-      skikhkb 
half  mentioned,  or  any  other  agreement,  is  fully  proved  or       ^^- 
made  out  by  the  letters  therein  stated  and  set  forth,  and 
therein  alleged  to  have  been  written  and  signed  by  this 
defendant,  and  by  his  agents  thereunto  authorised  by  him ; 
and  he  submits,  that  such  letters  do  not  amount  to,  and 
are  not  a  sufficient  note  or  memorandum  of,  the  alleged 
agreement  signed  by  this  defendant  and  his  authorised 
agents  in  fact,  under  the  circumstances  in  the  bill  of  com- 
plaint in  that  behalf  mentioned,  or  any  or  either  of  them 
or  otherwise. 

''  Saith,  he  does  allege,  and  it  is  the  fact,  that  the  alleged 
agreement  was  never  entered  into  by  him,  and  that  he 
ought  not  to  be  compelled  to  perform  the  same;  and  he 
submits,  that  the  same  is  too  indefinite  to  be  performed 
by  this  Court;  and  he  submits,  that  he  ought  not  to  per- 
form the  alleged  agreement,  and  he  makes  out  the  con- 
trary in  manner  herein  appearing. 

"  Submits,  that  no  binding  agreement  for  the  purchase 
of  the  house,  fixtures,  and  furniture  has  ever  been  entered 
into  by  him  or  on  his  behalf;  and  that,  if  this  Honour- 
able Court  shall  be  of  opinion  that  he  is  bound  to  complete 
such  purchase,  then  that  the  plaintiff  is  bound  to  make 
out  and  establish  a  good  and  sufficient  title  thereto,  in- 
cluding the  title  of  the  lessor." 

But  the  answer  did  not  expressly  claim  the  benefit  of 
the  Statute  of  Frauds. 

Mr.  Russell  and  Mr.  Batten^  for  the  plaintiff. — ^The  con- 
tract which  the  plaintiff  seeks  to  enforce  is  to  be  extracted 
from  the  letters;  and  from  them  the  amount  and  nature 
of  the  consideration  to  be  paid,  and  the  description  of  the 
subject-matter  of  the  contract,  is  sufficiently  clear.  A  con- 
tract thus  evidenced  is  enforceable  in  this  Court:  Kennedy 

VOL.  IL  T  D.  G.  s. 
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184a        v.  Lee  (a) :  nor  will  the  want  of  a  more  formal  agreement 
Bmiim      ^^^<^^  t^®  plaintiff's  right  to  a  specific  performance :  Fotule 
«^*'  '^'  Freeman  (&),  Qtbbine  v.  The  Board  of  Management  of  the 

North  Eastern  Metropolita/n  Asyhim  District  (c). 

Mr.  Olassey  for  the  defendant — ^The  plaintiff  is  bound  to 
extract  a  contract  from  the  letters,  and  cannot  add  to  their 
testimony  aliunde :  Brice  v.  Bletddey  (d).  They  do  not,  how- 
ever, .in  this  case  constitute  such  an  agreement  in  writing 
as  the  Statute  of  Frauds  requires;  and  the  benefit  of  that 
statute  has  been  sufficiently  claimed  by  the  several  allega- 
tions in  the  answer.  It  is  not  necessary  to  claim  the  bene- 
fit of  a  statute  with  the  same  formality  in  equity  as  at  law. 

Lord  Redesdaie  says  on  this  subject,  "  Though  the  sta- 
tute itself  is  usually  set  forth  in  the  plea,  yet  that,  per- 
haps, is  unnecessary,  and  the  substance  of  the  plea  consists 
in  the  averments  of  matter  necessary  to  bring  the  case 
within  the  particular  statute  "  (e). 

At  law  the  Statute  of  Limitations  must  be  expressly 
pleaded:  Butermere  v.  Hayes  (/),  Leaf  y.Tuton  (g).  The 
same  rule  was  acted  on  in  Eastwood  v.  Kenyon  (h). 

But  the  benefit  of  the  Statute  of  Limitations  has  been 
obtained  in  equity  without  being  specially  pleaded:  Foster 
V.  Hodgson  (t),  Hoare  v.  Peck  (A),  Bampton  v.  BirchaU  (t) ; 
and  your  Honor  has  held,  that  a  defendant  is  entitled  to 
all  the  Statutes  of  Limitations,  though  by  his  answer  he 
claimed  only  the  "Statute"  of  Limitations:  Adams  y. 
Barry  (m). 

There  appears  to  be  no  case  expressly  deciding  that  the 
Statute  of  Frauds  must  be  pleaded  by  name,  to  entitle  the 

(a)  3  Mer.  455.  (A)  Mitf.  on  Plead.  258,  259, 

(b)  9  Yes.  351.  4th  edit. 

(e)  11  Beav.  1.  (t)  19  Ves.  180. 

(cQ  6  Madd.  17.  (k)  6  Sim.  51. 

(e)  5  M.  <fe  W.  456.  (0  5  Bear.  67. 

(/)  10  M.  &  W.  393.  (m)  2  CoU.  285,  290. 
(ff)  11  A.  &  £.  438. 
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defendant  to  avail  himself  of  it     [He  also  cited  Spurrier  1848. 

V.  Fitzgerald  (a).]  SKnmR 

If  specific  performance  is  decreed  against  the  defend-  m'Douall. 
ant,  he  is  entitled  to  have  the  lessor's  title  shewn. 

Mr.  Ru88eU  in  reply. — ^The  rule  in  equity  of  pleading 
the  statute  is  laid  down  by  Lord  JEldon  in  the  following 
words: — "  If  the  defendant  in  his  answer  admits  the  agree- 
ment, but  insists  upon  the  benefit  of  the  statute,  there  is 
no  occasion  to  inquire  about  the  part  performance;  the 
statute  protects  him:  if  he  does  not  say  anything  about 
the  statute,  then  he  must  be  taken  to  renounce  the  bene- 
fit of  it:"  Cooih  Y.  Jackson  (b).  The  distinction  between 
Brice  v.BletMey  and  the  case  now  before  the  Court  is,  that 
the  bill  in  the  former  case  alleged  a  written  agreement ''  by 
letters."  The  bill  in  this  case  alleges  that  the  defendant 
entered  into  an  agreement  with  the  plaintiff,  which  it  sets 
out,  and  alleges,  that  although  no  formal  note  of  such 
agreement  was  ever  made,  yet  that  the  agreement  was 
fully  proved,  and  made  out  of  the  letters  written  and 
signed  by  the  defendant  and  his  agent;  and  that  such  let- 
ters amount  to  a  sufficient  note  or  memorandum  of  the 
agreement  signed  by  the  defendant  and  his  authorised 
agent.    We  prove  Mr.  Reily  to  be  the  defendant's  agent 

It  was  agreed  at  the  bar  on  both  sides,  that  what  the 
defendant  meant  and  described  by  the  words  '^  profit  rent 
of  the  present  tenant,"  in  his  letter  of  the  24th  of  February, 
1847,  was  accurately  described  in  the  letter  of  the  26th,  by 
the  words  '^  profit  rent  to  be  made  by  letting  the  house  to 
Mr.  Campbell  firom  the  18th  of  February  to  the  6th  of 
May." 

In  the  course  of  the  argument,  his  Honor  referred  to 
Sanjbrd  v.  Baiha  (c). 


(a)  6  Yes.  648.  (3)  6  Yes.  12,  36.  (e)  1  Mer.  653. 

T  2 


M'DOUALL. 
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s,    ^  '•      The  Vice-Chancelloe: — 

Skihkba 

v^  The  admission  of  the  meaning  of  the  expression  "profit 

rent''  may  not  entitle  the  plaintiff  to  a  decrea  The  answer 
Jfoy  2nd,     ^^^g  ^^^  suggest  as  a  defence  the  endeavour  to  let  or  sell, 
or  any  delay. 

The  case  is  one  in  which  the  defendant  is  not  precluded 
from  calling  for  the  lessor's  title.  The  question  possibly 
may  be  confined  to  this :  whether  there  is  evidence  admis- 
sible to  shew  what  is  meant  by  the  expression  "  602.  more 
of  premium."    I  will  consider  the  case. 

jVoy  8th.      The  Vice-Chancelloe: — 

In  this  case,  the  state  of  the  pleadings,  and  of  the  merits, 
possibly,  but  of  the  pleadings  certainly,  in  my  opinion,  ex- 
cludes any  defence  on  the  groimd  of  delay,  if  any,  or  con- 
duct, since  the  making  of  the  contract  alleged,  if  such  a 
contract  was  made. 

As  both  parties  admit  that  "  the  profit  rent  to  be  made 
by  letting  the  house  to  Mr.  Campbell  from  the  18th  of  Fe- 
bruary to  the  6th  of  May,"  mentioned  in  the  letter  of  the 
26th  of  February,  was  what  was  meant  by  the  expression 
"  profit  rent  of  the  present  tenant,"  contained  in  the  letter 
of  the  24th  of  February,  and  as  the  answer  and  evidence 
satisfy  me  of  the  fact,  that,  by  the  phrase  "  50Z.  more  of 
premium,"  contained  in  the  letter  of  the  24th,  the  defend- 
ant meant  300Z.,  and  the  plaintiff  understood  3001  to  be 
meant;  and,  as  the  defendant  and  plaintiff  appear  clearly 
to  me,  one  to  have  intended,  and  the  other  to  have  con- 
sidered, the  letter  of  the  26th  of  February  as  simply  and 
absolutely  an  acceptance  of  the  proposal  and  offer  con- 
tained in  the  letter  of  the  24th,  I  think  the  plaintiff 
entitled  to  a  decree  for  specific  performance,  if,  for  the 
purpose  of  the  cause,  she  can,  upon  these  pleadings,  avail 
herself  of  the  fact  already  mentioned,  that,  by  the  expres- 
sion "  602.  more  of  premium"  in  the  letter  of  the  24th  of 
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February,  the  defendant  meant  300?.;  or,  in  other  words,        1848. 
I  think  her  bo  entitled  if  she  has  a  right  to  have  the  suit      SKiimK 
treated  substantially,  as  it  would  have  been,  if  "  SOOL"     m'Douall. 
had  been  written  in  the  letter,  instead  of  the  words  "  fifty 
pounds  more  of  premium." 

This  one  point  did  not,  and  perhaps  does  not,  appear  to 
me  perfectly  clear;  but  my  opinion  upon  it  is  in  her  favour. 
I  consider  the  correct  conclusion  to  be,  that  she  has  proved 
an  agreement  coming  within  the  allegations  of  the  bill.  I 
do  not  say  whether  she  has  proved  the  whole  of  the  allega- 
tions made  by  the  bill.  She  has,  I  think,  as  I  have  said, 
proved  a  case  covered  by  them,  and  enough  for  a  decree. 

It  may  be  (though  I  do  not  decide)  that  the  defendant 
could  successfully  have  pleaded,  or  claimed  by  his  answer, 
the  benefit  of  the  Statute  of  Frauds.  However  this  may 
be,  he  has,  in  my  judgment,  not  done  so,  and  appears  to 
me,  upon  this  record,  not  entitled  to  any  benefit  from  the 
statute.  His  counsel,  I  may  add,  having  contended  that 
no  letter  from  Mr.  Reily  to  the  plaintiff  was  capable  of  be- 
ing used  as  evidence  against  the  defendant,  I  have  assum- 
ed that,  in  his  favour,  conceiving  that  the  plaintiff,  with  or 
without  any  .letter  to  her  from  Mr.  Reily,  of  which  I  am 
aware,  as  part  of  the  case  for  or  against  her,  ought  to  have 
a  decree;  but  no  such  letter  should  be  entered  as  read,  un- 
less by  the  defendant's  consent,  which,  of  course,  he  may 
either  give  or  withhold. 


1847. 

jJ~2«A.  Phblps  V,  Peothbeo.^j 

ia48. '       A  HIS  was  a  suit  to  enforce  a  specific  performance  of  the 
23^' S.  foUowing  agreement:— 

March  3rd  «& 

27th.  "  In  the  Queen's  Bench.                      "August  12,  1844. 

^LB49!^*  "  Between  Thomas  Prothero,  Plaintiff;  and 

March  idth.  William  Truman  Harford  Phelps,  Defendant 

An  agreement  « j^  consideration  of  vour  withdrawing  the  record  in  this 

wa»  entered  •'  ° 

into  between  actiou,  I  hereby  undertake  to  pay  you  to-morrow  morning 

lesaee,  for  re-  the  sum  of  210L  by  a  chequo  on  my  bankers,  in  addition 

iS^^f^m  fiU  *o  the  sum  of  SOOL  for  which  the  defendant  has  given  his 

^biiity  on  c«-  j^iHg  ^^  one,  two,  and  three  years'  date,  you  hereby  undertak- 

being  made  by  ing  to  discharge  the  defendant  from  all  further  liability  to 

the  lessor,  and  the  rent  and  covenants  of  the  lease,  which  is  the  subject  of 

S^Sdi^to'the  *^  action,  upon  his  assigning  to  you  all  his  estate  and 

lessor  all  his  interest  in  such  lease.  "  W.  S.  Caetwbight. 

interest  in  the 

lease.     At  the  ^'To  ThOMAS  PeOTHBRO,  Esq." 

date  of  the 

JS^^\^®        "  I  accept  of  the  within-mentioned  terms  of  compromise, 

ticc  that  the 

lessee  had  demised  the  property  by  way  of  mortgage,  with  a  power  of  sale  which  had  beoome  ahao- 
Inte.  In  a  suit  by  the  lessee  for  a  specific  performance  of  the  agreement,  one  of  the  witnesses  de- 
posed that  this  power  of  sale  had  been  exercised,  but  that  fiict  was  not  pat  in  issoe  by  the  plead- 
ings:— Hddf  that  it  might  constitute  a  defence,  if  the  lessor  had  no  notice  of  it,  and  that  the 
plaintiff  was  entitled  to  the  option  of  having  his  hill  dismissed  without  coats,  or  of  having  an  inquiry 
as  to  the  circumstances  of  the  sale. 

A  witness  examined  before  the  decree  for  the  defendant,  was  by  order  examined  before  the  Master 
under  the  decree  for  the  plainti£^  vivA  Toce: — MM,  that  the  defendant  might  eroas-ezamiDe  him 
without  an  order. 

The  result  of  the  inquiry  being,  that  the  defendant  had  notice  of  the  power  of  sale  baviI^; 
become  absolute  when  he  entered  into  the  agreement,  and  had  notice  of  the  sale  when  he  put  in  hia 
answer,  but  not  preyiously,  the  Court  directed  a  specific  performance  of  the  agreement,  and  an  in- 
junction aoainst  proceedings  at  law  on  the  covenants  in  the  lease. 

After  the  plainti£f  had  obtained  the  common  injunction,  the  defendant  put  in  hia  answer,  and 
denied  tlie  commission  by  himself  or  his  agents  of  certain  acts  which  it  was  considered  material  to 
the  plaintiflTs  case  to  prove  to  have  been  so  committed.  The  defendant  then  discovered  that  the 
denial  was,  as  to  the  acts  of  his  agents,  erroneous.  He  afterwards  obtained  an  order  nisi  to  dissolve 
the  injunction,  which,  after  argument  upon  the  erroneous  answer,  was  made  absolute.  Afterwards, 
on  an  affidavit  ascribing  the  error  in  the  answer  to  incorrect  information,  he  moved  for  leave  to 
file  a  supplemental  answer.  The  plaintiff  opposed  the  motion,  and  made  an  affidavit  that  he  had 
intimated  an  intention  to  prosecute  the  defendant  for  perjury.  On  the  defendant  denying,  by 
affidavit,  that  he  had  heard  of  any  such  intention,  he  was  allowed  to  file  a  supplemental  answer. 

Neither  the  69th  Order  of  April,  1848,  nor  6  &  7  Vict  c.  85,  nor  both,  authorise  the  Court  to 
give  a  plaintiff  liberty  to  examine  viv4  voce  a  sole  defendant  in  Uie  prosecution  of  inquiries  under  a 
decree. 

Although  a  witness  cannot  refuse  to  produce  documents  on  the  ground  that  they  will  not  be  evi- 
dence between  the  parties,  the  Court  may  take  the  circumstance  into  consideration,  and  will  not 
order  the  witness  to  produce  them,  unless  it  is  probable  that  the  documents  may  be  used  in  evidence. 
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and  undertake  to  perfoim  my  part  of  the  within  arrange-        IS47. 
ment.  "  Thomas  Pbothb&o." 

The  plaintiff  by  his  bill  also  sought  to  restrain  the 
defendant  from  prosecuting  an  action  commenced  by  him 
against  the  plaintiff  for  arrears  of  rent  claimed  by  the 
defendant  to  be  due  from  the  plaintiff  under  the  lease  men- 
tioned in  the  above  agreement 

The  plaintiff  was  at  the  time  of  entering  into  the  agree* 
ment,  and  the  defendant  had  formerly  been,  a  solicitor. 

The  lease  referred  to  in  the  agreement  was  made  by  an 
indenture  dated  the  20th  of  February,  1840,  whereby  the 
defendant  demised  a  colliery  called  the  New  Waterloo  Col- 
liery, and  the  use  of  a  tram  road  made  by  the  defendant^ 
and  of  the  tram  plates  and  machinery  thereon,  to  the  plain- 
tiff, for  six  years,  at  a  galeage  rent  therein  mentioned;  and 
the  plaintiff  covenanted  with  the  defendant  to  deliver  up 
to  the  plaintiff,  at  the  end  or  sooner  determination  of  the 
term,  the  tram  plates  and  machinery  therein  mentioned, 
or  to  pay  the  price  at  which  the  same  had  been  valued; 
and  the  defendant  covenanted  with  plaintiff,  that  if,  at 
the  expiration  of  the  six  years,  any  coal  should  remain  at 
a  certain  part  of  the  demised  colliery  unworked,  he  would 
grant  a  further  lease  thereof  for  fifteen  years.  The  de- 
fendant examined  the  ingrossment  with  the  draft,  and  ex- 
ecuted the  original  lease,  and  exchanged  the  original  for 
the  counterpart  executed  by  the  defendant. 

Soon  after  the  lease  had  been  granted,  and  on  the  24th 
of  March,  1840,  the  plaintiff  executed  a  mortgage,  whereby 
he  demised  the  colliery  with  the  appurtenances  for  the  term 
created  by  the  lease  of  the  20th  of  February,  1840  (want- 
ing one  day),  to  a  Mr.  Thomas  Cartwright  This  security 
contained  a  power  of  sale. 

Mr.  W.  S.  Cartwright,  as  the  agent  for  the  mortgagee, 
immediately  afterwards  entered  into  possession  of,  and 
worked  the  colliery. 
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1847.  Circumstances  were  stated  in  the  bill,  shewing  that  the 

Phblps       defendant,  at  the  time  he  entered  into  the  agreement  of 

»•  the  12th  of  August,  1844,  had  notice  that  the  New  Water- 

Pbothbbo 

loo  Colliery  was  included  in  some  security  given  by  the 
plaintiff. 

The  several  bills  of  exchange,  mentioned  in  the  agree- 
ment of  1844,  were  given  and  paid  in  due  course;  and  it 
was  alleged  by  the  plaintiff,  that  the  defendant  took  pos- 
session of  the  colliery  and  tram  plates  and  machinery,  in 
September,  1844.  The  term  of  six  years  expired  on  the 
25th  of  March,  1846,  and  no  application  for  renewal  was 
mada 

The  plaintiff  at  that  time  offered  to  assign  to  the  defend- 
ant all  his  estate  and  interest  in  the  colliery,  and  required 
the  defendant  to  execute  a  release  to  him  from  further  lia- 
bility to  rent  and  covenants,  and  in  November,  1846,  sent 
to  the  defendant's  solicitors  a  draft  of  such  release;  but 
in  the  course  of  negotiation,  and  in  December,  1846,  the 
defendant's  solicitors  required  the  particulars  of  any  mort- 
gages which  had  been  executed  by  the  plaintiff,  and  that 
the  original  lease  should  be  given  up  in  exchange  for  the 
release;  and  they  threatened,  if  the  original  lease  were  not 
given  up,  to  bring  an  action  for  the  arrears  of  rent  accrued 
due  on  the  lease,  subsequent  to  the  date  of  the  agreement 
of  1844.  This  was  the  first  intimation  that  rent  would  be 
demanded. 

The  lease  not  having  been  delivered  up,  the  defendant 
commenced  an  action  of  covenant  in  the  Court  of  Exche- 
quer against  the  plaintiff,  for  arrears  of  rent;  and  at  the 
Monmouthshire  Assizes,  in  August,  1847,  he  obtained  a 
verdict  for  2187i  18a  for  rent  due  subsequent  to  the  agree- 
ment of  1844,  until  the  expiration  of  the  lease. 

Under  these  circumstances,  the  plaintiff  filed  this  bill  for 
specific  performance  of  the  agreement  of  the  12th  of  August, 
1844,  and  praying  that  the  defendant  might  be  restrained 
by  injunction  from  further  proceeding  with  the  action ;  and 
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that  the  defendant  might  be  ordered  to  execute  a  release      ^  18^7. 
to  the  plaintiff  of  the  rents  and  covenants  of  the  lease,  the 
plaintiff  offering  to  assign  to  the  defendant  all  his  estate 
in  the  premises ;  and  that  defendant  might  reimburse  to  the 
plaintiff  his  costs  incurred  in  the  action  at  law. 

The  bill  stated,  that,  in  September,  1844,  the  defendant 
took  possession  of  the  colliery  and  tram  plates  and  ma- 
chinery, and  that  he  also  removed  the  tram  plates  and 
machinery  from  the  New  Waterloo  Colliery  to  other  col- 
lieries, the  property  of  the  defendant. 

The  defendant,  in  his  answer,  stated,  that,  after  the  lease 
to  the  plaintiff  had  been  executed,  the  plaintiff,  or  Mr.  W.  8. 
Cartwright,  or  their  colliery  agents,  carried  away  all  the 
tram  plates  which  were  in  the  level  leading  to  the  New 
Waterloo  Colliery,  and  took  them  into  another  colliery 
belonging  to  the  plaintiff,  called  the  Old  Waterloo  Colliery, 
and  had  ever  since  kept  the  same;  and  he  denied  that  he 
did,  in  September,  1844,  or  at  any  other  time,  take  pos- 
session of  the  New  Waterloo  Colliery,  or  of  the  level  lead- 
ing thereto;  or  that  he  ever  took  possession  of  or  removed 
the  tram  plates,  machinery,  stock,  or  fixtures  in  the  level, 
or  in  the  New  Waterloo  Colliery. 

The  common  injunction  was  obtained  for  want  of  an- 
swer; and  on  the  5th  of  November,  1847,  the  defendant, 
upon  having  put  in  his  answer,  moved  to  dissolve  it. 

The  Court,  upon  the  whole  of  the  answer,  thought  that 
the  plaintiff's  equity  was  not  so  clear  as  to  entitle  him  to 
have  the  injunction  continued,  except  upon  the  terms  of 
the  plaintiff  paying  into  Court  the  amount  sought  to  be 
recovered  from  him  in  the  action.  On  this  occasion,  the 
following  cases  were  cited :  Alien  v.  HiUon(a) ;  City  ofLonr 
don  V.  MitfordQi) ;  Rvbery  v.  Jervo%8e(c) ;  Batemcm  v.  Mur- 
ray(d). 

{a)  1  Fonb.  Tr.  on  Eq.  432.  (<?)  1  T.  R.  229. 

(b)  14  Yes.  41,  58.  (d)  Cited  4  Bro.  C.  0.  417. 


Nw,  25£4. 
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1B47.  ^  A  motion  was  now  made>  upon  a  notice  dated  the  23rd 
of  November,  on  behalf  of  the  defendant,  that  he  might  be 
at  liberty  to  file  a  supplemental  answer. 

By  an  affidavit  of  the  defendant,  in  support  of  the  motion, 
he  deposed  that  the  statements  in  his  former  answer  con- 
tained, with  respect  to  the  removal  of,  and  subsequent  deal- 
ings with  the  tram  plates  in  that  answer  mentioned,  were 
founded  upon  information  supplied  to  him  by  a  Mr.  William 
James,  one  of  his  colliery  agents,  and  that,  at  the  time 
when  he  swore  his  answer,  he  believed  such  statements  to 
be  true.  That,  after  going  to  London,  on  the  29th  of 
October,  1847,  and  there  swearing  his  answer,  he  returned 
to  Newport,  and  was  there,  on  the  3rd  of  November,  1847, 
for  the  first  time  informed  by  Mr.  William  James,  and 
believed  it  to  be  true,  that  all  the  tram  plates  inside  the 
level  in  his  answer  mentioned  were  not  removed  by  the 
plaintiff  or  his  agents,  but  that  a  quantity  of  such  tram 
plates  were,  in  fact,  as  in  his  answer  stated,  removed  by  the 
plaintijSr  or  his  agents;  and  that,  besides  the  tram  plates 
in  the  answer  mentioned  to  have  been  removed  by  the 
plaintiff's  agents,  some  of  the  tram  plates  were  removed 
by  one  Richard  Lewis  (since  deceased),  then  acting  as  his 
agent,  in  the  month  of  September,  1844,  from  the  inside 
of  the  level;  and  that  the  tram  plates  which  were  so  re- 
moved extended  over  a  distance  of  from  300  to  360  yards 
inside  such  level,  which  level,  with  the  headings  there- 
from, had  been,  as  he  had  been  informed  and  believed, 
since  the  swearing  and  putting  in  of  his  answer,  driven 
by  him  to  the  extent  of  upwards  of  760  yards,  before  the 
date  and  execution  of  the  lease,  instead  of  to  the  distance 
of  300  yards,  or  thereabouts,  as  stated  in  his  answer;  that 
he  had  in  like  manner  been  informed  and  believed,  that 
a  large  proportion  of  such  tram  plates  as  were  removed  by 
his  agents  were  removed  to  two  other  collieries  belonging 
to  him,  and  respectively  called  Pantrepoeth  and  Blaencwm ; 
and  that  the  remaining  portion  thereof  was  in  like  manner 
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taken  to  the  same  collieries,  where  the  same  had  ever  1847. 
since  been,  and  then  were,  and  were  used  by  his  agents  in 
sach  collierj  respectively;  that  he  was  also  informed  by  Mr. 
William  James,  on  the  Srd  of  November,  1847,  for  the  first 
time,  and  he  believed  it  to  be  true,  that  the  chain  attached 
to  the  inclined  plane,  and  the  plate  attached  to  the  weigh- 
ing machine,  near  the  mouth  of  the  level,  had  been  also 
removed  by  his  agents,  in  the  month  of  September,  1844, 
and  that  such  chain  and  plate  were  of  little  value,  and 
were  only  useAil  as  old  iron,  having  been  exposed  to  the 
atmosphere  from  1840  to  1844  without  having  been  used; 
that,  at  the  time  when  he  swore  and  put  in  his  answer, 
he  was  wholly  ignorant  of  any  other  circumstances  upon 
which  he  ought  to  have  stated  otherwise  than  as  in  such 
answer  was  stated,  with  respect  to  the  removal  of,  and  the 
subsequent  dealings  with  the  tram  plates  or  stock;  and 
that,  at  the  time  when  he  swore  and  put  in  such  answer, 
he  believed  such  statements  as  were  contained  in  it  with 
respect  to  the  removal  of,  and  subsequent  dealings  with 
such  tram  plates  and  stock,  to  be  true. 

There  was  also  an  affidavit  to  a  similar  purport  by  Mr. 
James. 

In  opposition  to  the  motion,  the  plaintiff  made  an  affi- 
davit that  he  had  intended  to  indict  the  defendant  at  the 
Central  Criminal  Court  for  perjury,  and  had  communi- 
cated his  intention  to  Mr.  James  and  to  several  other  per- 
sons in  and  near  Newport,  and  that  he  believed  that  such 
intention  had  been  communicated  by  Mr.  James  to  the  de- 
fendant, and  that  it  was  to  avoid  the  consequences  of  such 
a  prosecution  that  the  defendant  asked  leave  to  file  his 
supplemental  answer. 

Mr.  RusseU  and  Mr.  WhUbread,  in  support  of  the  motion. 
— ^The  Court  will  readily  allow  a  defendant  to  file  an  addi- 
tional answer,  where  the  additional  answer  is  beneficial  for 
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1847.        the  plaintiff:  Edwards  y.  M^Leay  (a) ;  and  that,  notwith- 
^^^      standing  the  old  case  of  The  King  t.  OarrQi),  in  which  it 
^-  was  resolved  that  nothing  should  be  assigned  as  peijury 

which  was  explained  in  a  second  answer;  for  Lord  Eldon 
said,  in  Edwards  t.  M^Leaj/(c),  that  this  permission  ought 
to  have  no  influence  either  way  upon  a  prosecution  for  per- 
jury. 

Mr.  Stuanston  and  Mr.  Roccbwrgh  for  the  plaintiff. — Re- 
plication has  been  filed,  and  an  order  for  the  examination 
of  witnesses  has  been  obtained;  the  present  motion  is  there- 
fore too  late.  The  defendant  was  sworn  to  his  answer  on 
the  1st  of  November;  but  he  admits,  that,  on  the  3rd  of 
November,  he  knew  that  it  was,  in  fact,  inaccurate,  yet  on 
the  5th  of  November  his  counsel  moved  upon  it,  and  ob- 
tained an  order  to  dissolve  the  common  injunction;  and  it 
is  not  until  he  is  threatened  with  a  prosecution  that  he 
comes  to  the  Court  and  makes  the  present  motion. 

Though  iaStrange  v.  C7oKtn«(c2),  the  Court  permitted  a  sup- 
plemental answer  to  be  filed,  the  Court  appeared  to  proceed 
upon  the  fact,  that  there  was  no  suggestion  by  affidavit 
that  the  application  was  made  in  consequence  of  any  know- 
ledge or  threat  of  an  indictment  for  perjury.  That  is  not 
so  here;  and  the  defendant  has  not  negatived  by  affidavit 
that  this  application  is  made  in  consequence  of  the  threat 
of  an  indictment  for  perjury. 

The  Vice-Chancellor  allowed  the  motion  to  stand  over, 
to  give  the  defendant  an  opportunity  of  denying  that  this 
application  was  made  in  consequence  of  a  threat  of  an  in- 
dictment for  perjury. 

The  defendant  denied  by  affidavit  that  he  had  any  in- 
timation that  the  plaintiff  intended  to  prefer  an  indict- 

(a)  2  V.  &  B.  266.  (c)  2  V.  &  B.  267. 

(b)  Sid.  418;  S.  C,  2  Keb.  616.  {d)2Y,&  B.  163. 
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ment  against  him  at  the  time  when  notice  for  this  motion        1847. 
was  given;  and  Mr.  James  denied  that  he  had  received       ^^^^ 

any  letter  containing  any  threat  by  the  plaintiff  to  prose-  pV^* 
cute  the  defendant. 

Mr.  RvssM  and  Mr.  Whitibread  renewed  the  motion.  Dee.  Isc. 

Mr.  Swanston  and  Mr.  Roaburghy  in  opposition,  submit- 
tedy  that  no  order  should  be  made,  or,  if  made,  that  it  should 
be  upon  teims  of  the  defendant  consenting  to  the  injunc- 
tion being  continued  to  the  hearing. 

The  Vigb-Chancellob  thought  that  the  defendant  should 
have  leave  to  file  a  supplemental  answer,  on  or  before 
Monday  next,  upon  the  defendant  paying  the  costs  of  the 
motion,  the  defendant  undertaking  not  to  issue  any  exe- 
cution on  the  judgment  until  the  16th  instant;  the  re- 
plication already  filed  to  be  taken  as  a  replication  as  well  * 
to  the  supplemental  answer  as  to  the  former  answer;  and 
by  consent  publication  to  pass  on  the  11th  of  January, 
without  prejudice  to  any  application  to  be  made  to  en- 
large that  period. 


The  defendant  then  filed  his  supplemental  answer,  con- 
taining corrections  of  his  former  answers  and  statements, 
in  accordance  with  the  affidavit  on  which  he  had  obtained 
leave  to  file  his  such  answer. 

On  the  coming  in  of  the  supplemental  answer,  a  motion 
was  made,  on  the  part  of  the  plaintiff,  to  revive  the  in- 
jimction,  which  had  been  dissolved  on  the  plaintiff  not 
complying  with  the  terms  as  to  payment  into  court 

After  hearing  both  sides,  the  Court  made  no  order  upon 
this  motion. 

The  parties  then  went  into  evidence. 

Mr.  W.  S.  Cartwright  was  examined  on  behalf  of  the 
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1847.  plaintiff.  He  prored  notice  to  the  defendant  of  the  se- 
curity given  to  Mr.  T.  Cartwright ;  he  also  deposed  that  Mr. 
T.  Cartwright  had,  in  May,  1844,  in  exercise  of  the  power 
of  sale  given  to  him  by  the  mortgage  by  demise,  of  the 
24th  of  March,  1840,  and  which  had  previously  become 
absolute,  sold  the  underlease  of  the  New  Waterloo  Col- 
liery to  the  Monmouthshire  and  Glamorganshire  Banking 
Company;  and  that  he  had  assigned  the  same  to  trus- 
tees for  that  Company  accordingly. 

It  also  appeared  in  evidence,  that  Mr.  Fraser,  the  regis- 
tered public  officer  of  the  Banking  Company,  had  given 
notice  of  the  underlease  to  the  defendant  and  claimed  the 
benefit  of  it. 

This  transaction  and  notice  nowhere  appeared  upon  the 

/W.2W,     Pleadmgs. 
SZrd,  k  24^. 

March  ^rd.        The  cause  now  came  on  for  hearing. 

Mr.  Swanston  and  Mr.  Roaburgh  for  the  plaintiff. — The 
defendant  must,  under  the  circumstances,  be  taken  to 
have  had  notice  of  the  mortgage  of  the  New  Waterloo  Col- 
liery, by  way  of  underlease,  to  Mr.  T.  Cartwright,  and  of 
the  sale  by  him  to  the  Banking  Company  before  the  date 
of  the  contract  of  the  12th  of  August,  1844;  and,  having  en- 
tered on  and  perfected  that  contract  with  such  notice,  he 
has  waived  all  right  to  have  the  lease  discharged  from  the 
underlease:  OgUvie  v.  Foljambe  (a). 

That  all  right  of  renewal  under  the  covenant  to  renew 
on  the  lease  had  ceased,  they  cited  Allen  v.  H%UonQ>\  and 
The  City  of  London  v.  Mitford  (c). 

That  the  deposition  of  Mr.  W.  S.  Cartwright  cannot  be 
read,  as  to  any  fact  not  put  in  issue  in  the  pleadings,  they 
cited  Clarke  v.  rwrton(d),  Smith  v.  Clarke  (e\  Watts  v. 
Syde  (/),  and  BeUamy  v.  Sabine  (g), 

(a)  3  Mer.  63.  (e)  12  Ves.  477. 

lb)  1  Fonb.  Eq.  433,  n.  (/)  2  Ph.  406. 

((?)  14  Ves.  41.  (ff)  Id.  426. 
(d)  11  Vefl.  240. 
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Mr.  RusseU  and  Mr.  WhitbreaeL— The  evidence  of  Mr.  1848. 
W.  S.  Cartwright  has  introduced  a  fact  of  great  importance 
into  this  case,  which  verj  much  affects  the  value  of  what 
the  defendant  agreed,  by  the  contract  of  the  12th  of  Au- 
gust, 1844,  to  buy.  Without  the  sale  to  the  Banking  Com- 
pany, the  defendant  at  least  might  have  paid  off  Mr.  T. 
Cartwright  and  have  obtained  the  whole  leasehold  estate. 
This  he  cannot  do.  Now,  in  this  suit  for  the  specific  per- 
formance of  the  agreement,  this  circumstance  varying  its 
character,  though  not  set  up  by  the  answer,  but  coming 
out  in  evidence,  is  at  least  a  proper  subject  for  inquiry, 
before  the  Court  finally  disposes  of  the  case:  LoJidon  and 
Birminghomi  Railway  Company  v.  Winter  {a). 

The  Viob-Chancellob: — 

Assuming  Mr.  Prothero  to  have  entered  into  the  agree- 
ment without  notice  of  the  sale,  and  not  so  to  have  con- 
ducted himself  afterwards,  with  knowledge  of  the  sale, 
as  to  waive  any  objection  upon  that  ground,  I  am  of 
opinion  that  such  a  state  of  circumstances  must  be  con- 
sidered as  forming  a  defence  for  him.  A  great  difficulty 
in  the  case  arises  from  the  circumstance  that  the  sale  is 
not  mentioned  in  the  pleadings  on  either  side;  but  it  hap- 
pens to  appear  on  the  evidence. 

This  is  one  of  those  cases  in  which  a  fact  not  put  in 
issue,  but  appearing  upon  the  evidence,  may  be  material, 
and  is  not  to  be  disregarded.  The  consequence  is,  that 
I  cannot  at  present  hold  that  the  plaintiff  has  proved  his 
case,  and  I  must  give  him  his  choice  either  to  have  his 
bill  dismissed  without  costs,  or  to  take  certain  inquiries. 

Upon  the  counsel  for  the  plaintiff  electing  to  take  the 
inquiries,  his  Honor  said  that  the  decree  must  be  in  some 
such  terms  as  the  following: — Declare,  that  before  and  at 

(a)  Or.  k  Ph  67. 
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184a  the  time  of  entering  into  the  agreement  of  the  12th  of 
August,  1844,  the  defendant  had  express  notice  of  the 
indenture  of  the  24th  of  March,  1840.  Refer  it  to  the 
Master  to  inquire  what  other  person  or  persons  than  the 
plaintiff  and  the  defendant  had,  at  the  time  of  entering 
into  the  agreement,  any  and  what  right,  title,  or  inter- 
est in  or  under  the  indenture  of  the  20th  of  February, 
1840,  and  hj  what  means;  and,  having  regard  to  the  de- 
claration, whether  the  defendant,  then,  or  at  any  time 
or  times,  and  when,  first  before  the  filing  of  the  bill 
knew  or  had  notice  of  such  right,  title,  or  interest;  and 
whether  such  right,  title,  or  interest^  is  now  subsisting, 
and  vested  in  any  and  what  person  or  persons;  and  re- 
fer it  to  the  Master  to  inquire  what,  if  any,  other  person 
or  persons  than  the  defendant  has  or  have,  since  the 
agreement,  been  in  the  possession  and  enjoyment  of  the 
property  comprised  in  the  indenture  of  February,  or  any 
part  of  it;  and  whether,  at  the  time  when  the  action, 
tried  in  1847,  was  commenced,  the  contract  contained 
in  the  deed  of  February,  for  granting  and  demising  a 
further  term  of  fifteen  years,  had  been  enforced,  or  was 
enforceable  against  the  defendant;  and  whether  any  and 
what  other  person  or  persons  than  the  defendant  has  or 
have  now  any  and  what  estate,  right,  or  interest  in  the 
said  property  or  privileges,  or  any  part  of  them,  under  the 
indenture  of  the  20th  of  February;  and  how  and  under  what 
circimistancea  And  his  Honor  granted  an  injunction, 
subject  to  its  being  dissolved,  without  further  order,  un- 
less the  debt  and  costs  at  law  should  be  paid  into  Court 
on  or  before  the  25th  of  April;  and  his  Honor  reserved 
the  costs  of  all  the  motions,  and  said,  that  the  decree  and 
order  were  in  effect  upon  the  motion  to  revive  the  injunc- 
tion, and  upon  the  hearing. 
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The  defendant  appealed  from  the  decree  to  the  Lord  ^  1848. 
Chancellor.  The  appeal  was  heard  on  the  10th  and  12th  of 
June,  1848,  and  the  Lord  Chancellor  said  he  was  not  dis- 
posed to  vary  the  decree  with  regard  to  the  inquiries,  al- 
though at  the  same  time  he  was  not  by  any  means  disposed 
to  have  it  assumed,  that,  because  he  did  not  vary  the  decree 
with  regard  to  these  inquiries,  he  was  of  opinion  that  the 
fact  of  the  sale  having  taken  place  under  a  power  of  sale, 
of  which  power  the  party  had  distinct  knowledge,  would 
vary  the  right  between  the  parties;  but  an  inquiry  was  a 
mere  matter  of  discretion,  and  the  Vice-Chancellor  hav- 
ing thought  that  this  was  a  case  in  which  he  ought  to 
have  further  information,  his  Lordship  was  unwilling  to 
exclude  inquiries  which  could  not  operate  to  the  injury 
of  any  of  the  parties,  and  without  prejudice  to  the  ulti- 
mate result  when  the  facts  should  be  known.  His  Lord- 
ship confirmed  the  Vice-Chancellor's  decree,  so  far  as  it  di- 
rected the  inquiries.  But  as  to  the  injunction,  his  Lord- 
ship thought  that  ought  to  be  continued  until  the  Master's 
report,  and  until  the  hearing  on  further  directions 

The  decree  was  altered  in  these  respects. 


Mr.  Roakurgh  moved  that  the  plaintiff  might  be  at  li-  March  %lih. 
berty  to  examine  the  defendant  viv&  voce  before  the  Master, 
in  the  prosecution  of  the  inquiries  directed  by  the  decree, 
and,  in  support  of  the  motion,  referred  to  the  69th  of  the 
Orders  of  April,  1828,  giving  the  Master  power  to  examine 
any  witness  viv&  voce,  and  to  the  Act  6  &  7  Vict  c.  85,  pro- 
viding, that,  in  Courts  of  equity,  any  defendant  may  be  ex- 
amined as  a  witness  for  the  plaintiff,  saving  just  excep- 
tions. 

Mr.  Whitbread,  for  the  defendant,  was  not  called  upon. 

The  Vice-chancellor  said  he  was  afraid  that  neither 
VOL.  II.  u  D.  a.  s. 
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1648.  tbe  69th  Order,  nor  the  Act  referred  to,  enabled  him  to 

Phklpb  make  the  order  sought;  and  his  Honor  refused  the  mo- 

^  ^'  tion. 


By  a  subpoena,  issued  at  the  instance  of  the  plaintiff, 
Mr.  John  Fraser,  the  registered  public  officer  of  the  Mon- 
mouthshire and  Glamorganshire  Banking  Company,  which 
is  a  Joint-stock  Banking  Company  constituted  under  the 
provisions  of  the  Act  of  the  7  Geo.  4,  c.  46,  was  summoned 
to  appear  before  the  Master,  then  and  there  to  bring  with 
him  and  produce  a  deed  of  the  1st  of  July,  1844,  alleged 
to  be  made  between  Mr.  Thomas  Cartwright  of  the  one 
part,  and  Joseph  Beaumont  and  Jeremiah  Cairns,  trustees 
for  the  Monmouthshire  and  Glamorganshire  Bank,  of  the 
other  part,  being  an  assignment  of  collieries  and  other  pro- 
perty, and  referred  to  in  Mr.  Eraser's  depositions  taken  in 
the  cause  on  the  5th  of  January,  1848;  the  ledgers  and 
cash-books  of  the  said  Monmouthshire  and  Glamorganshire 
Banking  Company,  kept  at  their  bank  at  Newport,  in  the 
said  county  of  Monmouth,  for  the  months  of  June,  July, 
and  August,  1844;  and  all  other  books  of  account  contain- 
ing any  entry  of  payment  or  otherwise  of  the  purchase- 
money  referred  to  in  the  said  deed  of  assignment  of  the 
1st  of  July,  1844;  and  all  letters  and  copies  of  letters  which 
passed  between  Mr.  Fraser  and  Mr.  William  Sheward  Cart- 
wright  or  Mr.  Thomas  Cartwright,  or  any  other  person,  in 
reference  to  the  contract  or  treaty  for  sale  of  the  property 
alleged  to  be  comprised  in  the  above-mentioned  deed  of 
the  1st  of  July,  1844;  and  all  documents,  memoranda^ 
drafts,  books,  accounts,  papers,  and  writings,  in  any  manner 
relating  to  the  said  transactions. 

Mr.  Fraser  attended  before  the  Master,  and  produced 
the  indenture  of  the  Ist  of  July,  1844,  but  declined  to 
produce  any  other  documents  or  papers  relating  to  the  sale 
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by  Mr.  T.  Cartwright  to  the  Banking  Company^  on  the  ig^g. 
ground  that  they  were  the  documents  of  the  title  of  the 
Banking  Company ;  but  he  admitted  that  he  had  brought  a 
ledger  and  cash  book  relating  to  transactions  in  1844;  and 
as  to  some  of  the  documents,  which  were  letters  relating  to 
the  transactions  of  the  purchase^  Mr.  Fraser  declined  to 
produce  them,  because  he  was  only  an  agent  for  the  Bank* 
ing  Company;  and  he  submitted  that  he  was  not  bound 
to  produce  letters  referring  to  those  persons^  without  having 
previously  received  authority  fix>m  the  directors. 

Mr.  Raaimrgh  now  moved,  that  Mr.  Fraser  might  be  or-  May  \2ih. 
dered  to  produce  before  the  Master  the  ledger  and  cash 
book  of  the  Banking  Company  kept  at  Newport,  for  1844; 
and  also  to  produce  a  contract  for  sale  made  between  Mr. 
William  Sheward  Cartwright  and  Mr.  Fraser,  on  behalf  of 
the  Banking  Company,  alleged  to  bear  date  the  20th  of 
May,  1844;  and  also  all  letters  and  documents  relating  to 
that  transaction  which  passed  between  Mr.  John  Fraser 
and  Mr.  W.  S.  Cartwright,  and  particularly  two  letters  dated 
respectively  the  23rd  of  May  and  the  8th  of  July,  1844 ; 
and  that  Mr.  Fraser  might  be  ordered  to  pay  the  costs  oc- 
casioned by  his  previous  refusal  to  produce  the  same. 

Mr.  Greene^  for  Mr.  Fraser,  objected,  that  there  was  no 
evidence  before  the  Court  that  Mr.  Fraser  had,  in  fact,  re- 
fused the  production. 

Mr.  Roxburgh  submitted,  that  Mr.  Fraser's  examination 
contained  such  refusal 

The  Vicb-Chanoeixob  thought,  that  Mr.  Fraser's  exor 
mination  was  sufficient  to  shew  his  refusal ;  but  that  the 
plaintiff  should  have  given  Mr.  Fraser  notice  that  the  exa- 
mination would  be  used  in  evidence  on  the  present  occasion. 

u2 
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1849.  The  motion  was  then  directed  to  stand  over. 

Mr.  Fraser  and  Mr.  Beaumont,  one  of  the  trustees  of  the 
Banking  Company,  then  made  an  affidavit  that  Mr.  Fraser 
had  brought  the  indenture  and  documents  to  London,  and 
had  produced  the  indenture  without  the  leave  of  the  direc- 
tors or  the  trustees  of  the  Company;  and  that  Mr.  Fraser 
had  not,  at  the  time  of  his  examination,  and  had  not  then^ 
any  of  the  documents  mentioned  in  the  notice  of  motion 
under  his  proper  or  exclusive  control  as  an  officer  of  the 
said  Banking  Company;  and  that,  having inadvertenly, and 
without  having  procured  advice  on  the  subject,  removed 
to  London  the  indenture  of  the  1st  of  July,  1844,  the 
contract  of  the  20th  of  May,  1844,  the  ledger  and  cash 
book,  and  the  two  letters  of  the  23rd  of  May  and  the  8th 
of  July,  1844,  on  the  occasion  of  his  examination,  he  re- 
placed the  several  documents  in  their  proper  custody  at 
the  banking  house  at  Newport,  where  the  same  then  were 
in  the  custody  of  the  directors  of  the  Company.  They  also 
alleged,  that  the  contract  related  to  the  sale  of  considerable 
property  to  the  Company,  not  in  question  in  this  cause,  as 
well  as  to  the  sale  to  the  Company  of  the  leasehold  pro- 
perty in  question  in  the  cause;  and  that  the  entries  in  the 
ledger  and  cash  book  relating  to  the  purchase  money  paid 
by  the  Company  pursuant  to  the  contract,  and  the  two 
letters  of  the  23rd  of  May  and  8th  of  July,  1844,  and  all 
other  letters  and  documents  relating  to  the  same  purchase, 
as  well  as  the  contract  and  deed  of  assignment,  were  the 
proper  and  private  title  deeds,  or  evidences  of  the  title,  of 
the  Company,  and  shewed  their  title  to  the  property;  and 
they  demurred  to  the  production  being  made,  except  with 
the  consent  of  the  trustees  and  board  of  directors  of  the 
Company. 

Mr.  Roscburgh  again  brought  on  the  motion. — ^Mr.  Fraser 
had  all  the  documents  in  his  actual  possession,  and  was 
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bound  to  produce  them  before  the  Master.     The  Court        1848. 
^11  not  consider  the  legal  custody,  but  the  actual  capacity 
of  the  witness  to  produce  the  documents. 

Mr.  Fraser  does  not  deny  that  he  has  possession  of  the 
documents,  but  only  states  that  they  are  not  under  his  con- 
trol. The  public  officer  of  a  Joint-stock  Banking  Company 
represents  the  Company  for  this  purpose :  HaU  y.  GonneU(a). 
[He  also  cited  Amey  v.  Long(b),  Lee  v.  BurreU(c),  Rex  v. 
Woodley(d),  Reg.  v.  Oreenway(e),  Reg.  v.  Lord  John  Rue- 
8eU{f)y  and  Doe  d.  CourtaU  v.  Thoma8{g).'\ 

This  witness  has  improperly  refused  to  produce  the 
documents,  and  he  must  pay  the  costs:  Bradshaw  v.  Brad- 
8haw{h). 

The  Vice-Chanceliob. — How  could  these  documents  be 
used  in  evidence? 

Mr.  RoaburgL — That  will  have  to  be  discussed  between 
the  parties.  It  is  not  competent  for  the  witness  to  enter 
into  that  question,  or  to  found  upon  it  an  objection  to  pro- 
duce the  documents. 

Mr.  Oreene,  for  the  witness. — ^The  witness  took  the  docu- 
ments with  him  inadvertently.  They  were  not  properly 
in  his  custody.  They  could  not  have  properly  been  taken 
from  the  officers  of  the  Company  without  an  order  from 
the  directors.  The  fact  of  payment  of  money  is  a  fact  re- 
lating to  the  title  of  the  Company,  and  evidence  of  it  is 
protected. 

The  authorities  cited  do  not  apply.  In  each  of  those 
cases  the  witness  had  the  legal  custody  of  the  documents 
he  was  required  to  produce.    In  this  case  Mr.  Fraser  has 

(a)  3  Y.  «fe  0.  C.  C.  707.  {e)  2  New  Scss.  Cae.  103. 

lb)  1  Camp.  14.  (/)  7  Dowl.  P.  C.  693. 

(c)  3  Camp.  337.  (y)  9  B.  &  C.  288. 

(<0  1  Moo.  &  Rob.  390.  (A)  1  Russ.  &  My.  358. 
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184a  no  such  custody,  or  any  power  over  the  documents.  There 
must  be  a  legal  and  not  a  mere  physical  capacity  to  pro- 
duce the  documents. 

The  language  of  this  subpcena  is  too  general  in  its  terms, 
and  it  is  not  sufficient  to  serve  one  of  several  owners  of 
documents,  while  the  others  object  to  their  production: 
Attomey-Oenerai  v.  W%b(m(a), 

Mr.  Roxburgh,  in  reply. 

The  Vicb-Chancbixob  : — 

The  deeds  are  not  sought  for  the  purpose  of  discovery. 
The  contract  seems  to  me  to  be  a  document  of  title, 
which  the  Company,  or  the  servants  of  the  Company,  are 
(as  I  understand  the  law  applicable  to  cases  of  this  de- 
scription), entitled  to  protect,  or  entitled  to  withhold.  As 
to  the  other  documents,  it  may,  as  a  general  rule,  be  true, 
that,  when  a  witness  is  required  to  produce  documents  in 
his  custody,  he  ought  to  produce  them  simply,  and  leave 
to  the  Court  adjudicating  between  the  parties  to  decide 
whether  they  are  evidence.  But  my  impression  is,  that, 
on  a  motion  of  this  kind,  the  Court  is  bound  to  exercise  a 
discretion  not  to  order  a  document  to  be  produced  unless 
some  reason  is  shewn  rendering  it  probable  that  it  will  be 
evidence  between  the  parties  in  the  cause.  Now,  as  to 
the  documents  in  question — ^beyond  the  contract — I  do 
not  see  any  ground  for  supposing  that  they  would  be  evi- 
dence between  the  parties  upon  the  record,  and  I  do  not 
think  that  the  Court  ought  to  compel  the  private  documents 
of  a  third  person  to  be  produced,  without  some  probability, 
to  say  the  least,  of  their  being  useftil  for  some  purpose  be- 
tween the  partiea  Upon  this  ground,  without  entering 
into  the  other  objections,  and  without  giving  any  opinion 
upon  them,  I  think  that  the  Court  ought  not  to  interfere. 

(a)  9  Sim.  526. 
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It  is  not  a  case  for  costs.    If  I  were  not  bound  by  rules,        I84a 
I  should  probably  order  the  documents  to  be  produced; 
but  I  am  of  opinion  that  I  cannot  do  so  according  to  my 
understanding  of  the  rules  of  the  Court 


The  plaintiff  obtained  an  order  to  examine,  in  the  Mas-  Jwm  28M. 
ter's  office,  Mr. W.S.Cartwright  and  a  Mr.  Stephen  Towgood, 
who  had  been  examined  before  the  hearing,  on  behalf  of  the 
defendant,  but  whose  depositions  were  read  at  the  hearing 
on  behalf  of  the  plaintiff.  The  order  directed  the  Master 
to  settle  the  interrogatories,  but  was  silent  as  to  cross-ex- 
amination. Under  the  order,  Mr.  Towgood  was  examined 
Yiy&  Toce  on  behalf  of  the  plaintiff.  The  defendant  cross- 
examined  him. 

Mr.  RosAurgh,  for  the  plaintiff,  now  moved  to  suppress 
the  cross-examination,  as  having  been  unauthorised  by 
any  order,  and  contended  that  an  order  was  required. 
[He  cited  Smith  v.  Oraham(a)  and  Whitaker  v.  Wright (b).] 

Mr.  Russell  and  Mr.  Whitbread,  for  the  defendant,  op- 
posed the  motion. 

The  Vicb-Chancellob: — 

The  witness  was  examined  before  the  decree  by  the  de- 
fendant, and  cross-examined  by  the  plaintiff  The  plain- 
tiff read  his  evidence  at  the  hearing.  After  the  decree,  the 
plaintiff  obtained  an  order,  giving  him  liberty  to  examine 
the  witnesses  on  matters  old  or  new,  or  both,  upon  a  state 
of  facts  taken  in  by  the  plaintiff,  nothing  being  said  as  to 
cross-examination.  Under  that  order,  or  after  it,  the  plain- 
tiff examined  those  witnesses  orally  before  the  Master,  and 
the  defendant,  without  an  order,  cross-examined  them, 

(a)  2  Swanst.  264.  (b)  3  Hare,  412. 
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1848.        every  question  being  under  the  Master's  superintendence 
Phblpb       and  control   Now  the  plaintiff  asks  for  an  order  to  suppress 
Pbotbxbo.     ^®  cross-examination.    I  decline  making  such  an  order. 

Motion  reftised;  costs  to  be  costs  in  the  cause. 


Same  day.         Mr.  RvsseU  and  Mr.  Whiibread  moved  for  leave  to  cross- 
examine  Mr.  Cartwright 

The  Vice-Chancellor  said,  that  the  opinion  which  he 
had  just  given  was,  that  no  such  order  was  required. 

Mr.  RuaaeU  contended,  that  the  defendant  had  a  right  to 
cross-examine  without  the  cross-interrogatories  being  set- 
tled by  the  Master;  and  he  referred  ioWhitaker  v.  Wright  {a). 

The  Vicb-Chancbllor  said,  that  he  did  not  collect  from 
the  case  referred  to  that  an  order  was  necessary. 

Motion  refused;  costs  to  be  costs  in  the  cause. 


In  pursuance  of  the  direction  in  the  decree  of  the  3rd  of 
March,  1848,  the  Master  made  his  report  on  the  22nd  of 
January,  1849,  and  found,  that,  at  the  time  of  entering 
into  the  agreement  of  the  12th  of  August,  1844,  the  term 
and  interest,  the  subject  of  that  agreement  (except  the  last 
day  thereof),  were  vested  in  the  trustees  of  the  Monmouth- 
shire and  Glamorganshire  Banking  Company,  under  the 
indenture  of  the  1  st  of  July,  1844,  free  from  any  equity  of 
redemption;  and  that  the  defendant  knew  or  had  notice  of 
that  title  about  the  time  of  filing  the  bill  and  before  put- 
ting in  his  answer  thereto;  and  no  sufficient  evidence  had 
been  produced  before  him  that  he  had  such  knowledge  or 

(a)  3  Hare,  412. 
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notice  at  the  time  of  entering  into  the  said  agreement  of 
the  12th  of  August^  1844;  and  that  the  right,  title,  or  inter- 
est in  the  term  of  six  years,  granted  hj  the  said  indenture 
of  the  20th  of  February,  1840,  was  not,  at  the  date  of  his 
report,  subsisting;  but  that  the  interest  in  the  agreement 
of  the  20th  of  April,  1836,  assigned  by  the  indenture  of 
the  20th  of  February,  1840,  was,  at  the  date  of  the  report, 
subsisting  and  Tested  in  the  trustees  of  the  Monmouth- 
shire and  Ghtmorganshire  Banking  Company,  but  that 
such  interest  in  the  agreement  was  not  of  any  value. 
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The  cause  now  came  on  upon  further  directions. 


1849. 
March  IZth. 


Mr.  StiHmston  and  Mr.  Bxxdmrgh^  for  the  plaintiff. 

Mr.  RusseU,  Mr.  Whttbread,  and  Sir  Thomas  PkiUvpSy  for 
the  defendant 


The  Vicb-Chancbllor  : — 

When  this  cause  came  on  before  me,  I  think  twice  on 
a  motion  for  an  injunction,  and  also  at  the  hearing,  I  was 
under  a  strong  impression  that  the  moral  justice  of  the 
case  was  with  the  plaintiff;  but  I  thought  myself  bound 
not  to  lose  sight  of  circumstances  not  put  in  issue  by  the 
pleadings  but  coming  out  in  evidence  in  the  cause,  and 
which  the  counsel  for  the  defendant  relied  on. 

The  cause  was  re-heard  before  the  Lord  Chancellor,  who 
does  not  seem  to  have  dissented  practically  from  the  in- 
quiries directed,  and  the  decree  was  not  in  this  respect 
varied.  That  learned  Judge,  however,  appears  to  have 
thought,  that  whereas  I  should  have  dismissed  the  bill  but 
for  the  plaintiff's  consent  to  the  inquiries,  he  would  have 
given  the  plaintiff  a  decree  without  any  inquiry;  that  is, 
according  to  the  view  of  the  case  which  I  thought  con- 
sistent with  moral  justice. 
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1848. 


It  is  material  to  refer  to  one  result  of  the  inquiry.  The 
Master  finds  that  the  defendant  knew  of  the  sale  to  the 
Banking  Company,  under  the  power  of  sale,  before  he 
answered  the  plaintiff's  bill,  and  yet  the  defendant  does 
not  put  forward  that  sale  as  a  defence. 

Considering  the  defence  made  by  the  answer  of  the 
defendant,  who  then  had  knowledge  of  the  sale,  consider- 
ing also  the  view  taken  by  the  Lord  Chancellor,  I  think 
that  the  decree  must  be  for  the  plaintiff,  with  costs,  in- 
cluding those  which  have  been  reserved  on  the  several 
motiona 


ROWB  V.  ROWE. 


V> 


X  HIS  was  a  suit  instituted  by  the  widow  of  a  testator 
named  William  Rowe,  claiming  to  be  a  creditor  of  her  late 
husband,  in  respept  of  a  sum  of  600Z.,  bequeathed  by  a 
former  testator  named  John  Sobey  for  the  plaintiff's  sepa- 
rate use.  The  principal  questions  in  the  cause  were,  whe- 
ther there  had  been  a  gift  of  the  6002.  by  the  plaintiff  to 
her  late  husband,  and,  if  not,  whether  a  legacy  of  28002L 
bequeathed  by  him  to  her  was  not  a  satisfaction  of  her 


1848. 
i/a;/  6th, 

A  hiubmd, 
with  hif  wife's 
ooncurrenoei 
zecdyed  a  le- 
gacy bequeath- 
ed upon  trust 
for  her  separate 
use.    Some- 
tune  afterwards 
he  made  his 
will,  bequeath- 
ing to  her  a 
much  larger 
sum,  and  di-  , 

rectbg  his  exe-    Claim. 

S^  hiT^i^  Th®  ^«^  0^  *^«  testator,  John  Sobey,  was  dated  the  8th 

tT^  ^Xm?'  ^^  September,  1824,  and  the  bequest  to  the  separate  use  of 

just  debts:—  the  plaintiff  was  as  follows: — "I  give  and  bequeath  to 

the  concurrence  nay  brother  Bichard  Sobey,  and  my  brother-in-law,  Wil- 

Ae*rec^S  ^*™  Clogg,  their  executors  and  administrators,  the  sum 

the  legacy  by 
the  husband 
was  not  a  gift 
of  it  to  him; 
secondly,  that 
the  bequest  by 
the  husband  to 
the  wife  was 
not  a  satisfeo- 
tion  of  the 
wife's  claim 
against  his  es- 
tate in  respect  of  the  first-mentioned  legacy. 


of  600^,  and  direct  the  same  to  be  paid  to  them,  without 
any  interest,  at  the  end  of  twelve  calendar  months  after 
my  death,  and  that  they  stand  possessed  thereof,  upon 
trust  to  pay,  apply,  and  dispose  the  same  to  such  uses  as 
my  daughter  Elizabeth,  the  wife  of  William  Rowe,  shall, 
by  any  writing  or  writings  under  her  hand  alone,  not- 


If^   -</  y/(^y/-^  rr/ 


^/V/9*^*^*»t/>  «'  <V^r<^  ^  t/J^^  f^  U\t>^^^ 
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withstanding  her  coyerture,  and  whether  covert  or  sole,  1848. 
order  and  direct  the  same  to  be  paid  and  applied;  and  in 
default  thereof  to  stand  possessed  of  the  same  sum,  for  the 
sole  and  separate  use  of  my  daughter  Elizabeth  Rowe, 
absolutely  independent  of  her  present  or  any  future  hus- 
band, and  without  being  subject  to  his  debts,  control,  or 
engagements;  and  it  is  my  will  that  the  receipt  or  receipts 
of  my  said  daughter,  Elizabeth  Rowe,  alone,  from  time  to 
time  shall  be  a  sufficient  discharge  and  discharges  to  my 
said  trustees  for  the  same,  or  so  much  thereof  as  shall  be 
therein  expressed  to  be  received." 

The  legacy  of  600Z.  was  paid  by  the  executor  of  John 
Sobey  to  Richard  Sobey  and  William  Clogg,  the  trustees 
mentioned  in  the  will.  No  part  of  the  6002.  was  invested 
on  any  security,  but  it  was  with  the  consent  of  the  plain- 
tiff retained  by  Richard  Sobey,  who  paid  the  interest  to 
the  plaintiff,  for  her  separate  use,  until  his  death,  which 
took  place  in  1829.  Afterwards  his  executor  (whose  name 
was  J.  Sobey)  possessed  himself  of  the  trust  fund,  and  re- 
tained it  in  his  own  hands,  giving  Mrs.  Rowe  an  acknow- 
ledgment, dated  the  28th  day  of  November,  1829,  as  fol- 
lows:— 

"  I,  Mr.  J.  Sobey,  of  &a,  do  acknowledge  to  hold  to 
Elizabeth  Rowe,  of  &c.,  6002.,  for  which  I  do  consent  to 
pay  42. 10«.  per  cent  per  annum  from  the  date  hereof" 

On  the  24th  of  June,  1831,  the  executor  of  R  Sobey 
borrowed  of  William  Rowe,  the  husband  of  the  plaintiff,  a 
further  sum  of  6002.  upon  his  promissory  note. 

On  the  11th  of  April,  1843,  Mr.  and  Mrs.  Rowe  both 
applied  to  the  executor  of  R  Sobey,  as  follows : — 

**  Dear  Sir, — We  give  you  notice  to  pay  the  loan  you  hold 
of  us,  on  or  before  Midsummer  next,  when  your  year  ends." 


In  answer  to  this  application  the  executor's  solicitor  sent 
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1848.  to  Mr.  Rowe  a  letter,  stating,  that  his  client  would  be  pre- 
pared with  the  amount  necessary  to  dischai^  the  demand ; 
but  that,  as  a  portion  of  it,  as  he  understood,  was  settled 
on  Mra  Rowe,  it  would  be  necessary  to  see  her  marriage 
settlement,  in  order  draw  the  release 

On  the  12th  of  April,  1843,  Mr.  Rowe  wrote  to  the  soli- 
citor as  follows: — 

"In  reply  to  your  letter  I  beg  to  say,  there  is  no  mar- 
riage settlement,  and  to  refer  you  to  the  late  Mr.  John 
Sobey's  will,  where  it  is  particularly  stated  my  wife's  re- 
ceipt shall  be  a  sufficient  release  for  the  trustees." 

Upon  the  receipt  of  this  letter  the  executor,  in  Decem- 
ber, 1843,  with  the  priyity  and  consent  of  the  plaintiff, 
paid  both  sums  of  6002.,  with  interest,  to  Mr.  Rowe;  and 
thereupon  Mr.  Rowe  delivered  up  the  promissory  note, 
and  also  the  acknowledgment  for  the  legacy  of  6002.,  and 
at  the  same  time  signed  a  receipt  for  the  principal  money 
and  interest  due  in  respect  of  the  legacy.  Mr.  Rowe  did 
not  invest  his  wife's  legacy  of  6002. 

On  the  10th  of  November,  1845,  he  made  his  will,  con- 
taining the  following  bequests,  on  which  the  question  in 
the  cause  turned: — "I  give  to  my  wife  all  my  household 
furniture,  plate,  linen,  and  watch,  wearing  apparel,  provi- 
sions and  liquors  that  shall  be  in  my  house  at  the  time  of 
my  decease;  and  also  28002.  in  lawful  money,  to  be  paid 
to  her  at  my  decease,  or  securities  for  the  above  sum  now 
in  my  possession  for  the  same  amount,  if  my  said  wife, 
Elizabeth  Rowe,  like  to  receive  the  same.  I  also  appoint 
my  nephew,  Joseph  Rowe,  senior,  son  of  my  brother  Joseph 
Rowe,  of  Falmouth,  to  be  my  sole  executor,  to  pay  all  my  just 
debts,  funeral  expenses,  costs  of  proving  this  my  will,  taking 
to  himself  all  the  remainder  and  residue  of  the  said  property 
of  whatsoever  kind  and  wheresover."  Mr.  Rowe  died  on  the 
4th  of  December,  1845. 
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Mr.  Rowe's  executor  hj  his  answer  adnutted  that  he  had      ^  ^^8* 
received  assets  sufficient  to  answer  what,  if  anything,  was 
due  to  the  plaintiff  from  Mr.  Rowe's  estate,  on  account  of 
the  legacy  of  600Z.  and  the  interest  thereon. 

The  legacy  of  2800^  had  been  paid  to  the  plaintiff,  who, 
on  the  20th  of  April,  1846,  executed  to  the  defendant  a 
release  of  all  her  claims  under  the  wUL 

Mr.  Russell  and  Mr.  Dickinson,  for  the  plaintiff,  cited  Rich 
Y.Cockell(a),  Chancey'scase(J)),Ri(^rd8onY,OTeese{c\Fidd 
V.  Mostyn  (d),  Hoodie  v.  Reid  {e\  Cole  v.  Gibson  (/),  Ramsden 
V.  HyUon(g\  Waihen  v.  Smiih(h),  and  Wood  Y.Wood (%). 

Mr.  Swanston  and  Mr.  T.  H.  Terrell  cited  Wallace  v. 
Pomfret(J),  and  Bartiett  v.  GiUard(k). 

The  Vicb-Chanckllor: — 

The  just  inference  from  the  evidence,  I  think,  is,  that  the 
plaintiff  did  not  intend  to  allow  her  husband  to  receive 
the  6001  which  belonged  to  her  for  her  separate  use,  with 
the  intention  of  giving  him  that  money  or  relinquishing  to 
him  her  right  to  it.  I  think  that  the  proper  conclusion  is, 
that,  at  the  time  of  his  death,  he  was,  in  equity,  indebted 
to  her  in  this  sum. 

Then  comes  the  question,  whether  the  legacy  is  to  be 
taken  as  a  satisfaction  of  the  debt.  With  reference  to  that  S^o^  ^«^  ^^'^Z 
point  it  is  well  to  observe,  that  the  testator,  the  husband, 
thus  expresses  himself: — "  I  also  appoint  my  nephew"  "  to 
be  my  sole  executor,  to  pay  all  my  just  debts,  funeral  ex- 

(a)  9  VeB.  369.    And  see  Caton          (/)  1  Ves.  sen,  607. 

T.  Ridimt,  1  Mac.  <k  Q.  599 ;  S.  C,  (g)  2  Yes.  sen.  306. 

2  Hall  <fe  T.  33.  (A)  4  Madd.  326. 

{b)  1  P.  Wms.  408.  \%)  7  Beav.  183. 

(c)  3  Atk.  64.  (J)  11  Ves.  642. 

\d)  2  Dick.  643.  ije)  3  Russ.  149. 

\e)  1  Madd.  616. 
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1848.^  penses^  costs  of  proving  this  my  will,  taking  to  himself  all 
the  remainder  and  residue  of  the  said  property,  of  whatso- 
ever kind  and  wheresoever."  The  authorities  do  not,  I 
think,  render  it  right  for  me  to  disregard  these  expressions 
on  a  question  of  intention. 

This,  however,  is  n6t  alL  Lord  Lyndhwrst^  in  BarUett  v. 
OiUard  (a),  held,  that  the  circiunstance  of  the  gift  of  the 
original  annuity  to  the  lady  being  for  her  separate  use, 
and  of  the  other  annuity  given  to  her  not  being  for  her 
separate  use,  was  a  material  fact  Whether  I  should  have 
thought  such  a  difference  material,  I  need  not  say;  but  I 
find  that  authority,  and  I  follow  it. 

There  is  a  distinction  in  the  circumstance,  that  there 
the  legatee  was  not  the  wife  of  the  testator;  whereas,  in 
this  case,  she  was  the  legatee,  the  creditor,  and  the  wife  of 
the  testator.  At  the  instant,  therefore,  of  his  death,  she 
became  an  unmarried  woman.  That  is  a  distinction;  but 
still,  I  do  not  think  it  enough  to  support  a  variance  in  de- 
cision between  the  two  cases.  Assuming  the  case  of  Bart- 
lett  V.  OiUard  to  be  right,  as  I  do,  and  not  saying  what  I 
should  have  thought,  but  for  the  decision,  I  am  of  opinion, 
that  the  correct  conclusion  in  the  present  case  is  in  favour 
of  the  plaintiff,  and  I  so  decide.  The  lady  is  entitled  to  the 
6002.,  with  interest  at  42.  per  cent,  from  the  death  of  the 
testator.    There  can  be  no  costs  on  either  side. 

(a)  3  Rubs.  156. 


T 
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1846. 

Beanch  t;.  Browne.  .^  '  May^th. 

HIS  was  a  creditors'  suit;  and  the  question  now  raised.  The  Acti  wm. 
upon  petition,  was,  whether  a  tenant  for  life  of  copyhold  ^f^J^^^^x 
estates  was  within  the  scope  of  1  WilL  4,  c.  47,  s.  12,  provid-  *>'  ^^  «»der  a 

will  to  idl 

ing,  that,  '^  where  any  lands,  tenements,  or  hereditaments  lands  for  pay- 
hath  been  or  shall  be  devised  in  settlement  by  any  person  ^^  of  any 
or  persons  whose  estate  under  this  Act,  or  by  law,  or  by  ^Ste*"b^Urtr 
his  or  their  will  or  wills,  shall  be  liable  to  the  payment  of  •i»ii  be  liable 
any  of  his  or  their  debts,  and  by  such  devise  shall  be  vested  of  any  oi  his 
in  any  person  or  persons  for  life  or  other  limited  interest,  ^^^y^^ 
with  any  remainder,  limitation,  or  gift  over,  which  may  ''^^l*,^  ^  ^ 
not  be  vested,  or  may  be  vested  in  some  person  or  persons  though  they 

-  1  ^,  -  ^,  were  not  liable 

Irom  whom  a  conveyance  or  other  assurance  of  the  same  to  the  payment 
cannot  be  obtained,  or  by  way  of  executory  devise,  and  a  J^/^  ^9^ 
decree  shall  be  made  for  the  sale  thereof  for  the  payment 
of  such  debts,  or  any  of  them,  it  shall  be  lawful  for  the 
Court  by  whom  such  decree  shall  be  made,  to  direct  any 
such  tenant  for  life,  or  other  person  having  a  limited  in- 
terest, or  the  first  executory  devisee  thereof,  to  convey, 
release,  assign,  surrender,  or  otherwise  assure  the  fee  sim- 
ple or  other  the  whole  interest  or  interests  so  to  be  sold 
to  the  purchaser  or  purchasers,  or  in  such  manner  as  the 
said  Court  shall  think  proper;  and  every  such  conveyance, 
release,  surrender,  assignment,  or  other  assurance,  shall  be 
as  effectual  as  if  the  person  who  shall  make  and  execute 
the  same  were  seised  or  possessed  of  the  fee  simple  or 
other  whole  estate  so  to  be  sold/' 

At  the  time  of  the  passing  of  the  above  Act,  copyhold 
estates  were  not  liable  to  the  payment  of  debts;  but  by 
the  3  &  4  Will.  4,  c.  104,  it  is  enacted  as  follows:—"  That, 
from  and  after  the  passing  of  this  Act,  when  any  person 
shall  die  seised  of  or  entitled  to  any  estate  or  interest  in 
lands,  tenements,  or  hereditaments,  corporeal  or  incor- 
poreal, or  other  real  estate,  whether  freehold,  customary- 
hold,  or  copyhold,  which  he  shall  not  by  his  last  will  have 
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1848.  charged  with  or  devised  subject  to  the  payment  of  his 
debts,  the  same  shall  be  assets  to  be  administered  in  Courts 
of  equity  for  the  payment  of  the  just  debts  of  such  per- 
sons, as  well  debts  due  on  simple  contract  as  on  specialty; 
and  that  the  heir  or  heirs  at  law,  customary  heir  or  heirs, 
devisee  or  devisees  of  such  debtor,  shall  be  liable  to  all 
the  same  suits  in  equity  at  the  suit  of  any  of  the  creditors 
of  such  debtor,  whether  creditors  by  simple  contract  or 
by  specialty,  as  the  heir  or  heirs  at  law,  devisee  or  devisees 
of  any  person  or  persons  who  died  seised  of  freehold  es- 
tates was  or  were  before  the  passing  of  this  Act  liable  to 
in  respect  of  such  freehold  estates  at  the  suit  of  creditors 
by  specialty  in  which  the  heirs  were  bound." 

E.  D.  Browne,  the  testator  in  the  cause,  by  his  will,  dated 
12th  July,  1836,  devised  all  his  lands,  whether  freehold 
or  copyhold,  and  all  other  his  real  estate,  to  Anne  Browne, 
his  widow,  for  life,  with  remainder  to  a  niece  for  life,  with 
remainder  to  the  children  of  the  niece,  as  she  should  ap- 
point; and  in  default  of  appointment,  unto  all  her  children 
equally,  as  tenants  in  common  in  fee. 

The  real  estates  so  devised  to  the  widow  for  life,  with 
remainders  over,  consisted  partly  of  freehold  and  partly 
of  copyhold  estate. 

By  a  decree,  on  further  directions,  on  the  12th  of  July, 
1847,  the  Master  was  ordered  to  select  a  sufficient  part  of 
the  testator's  real  estate,  to  raise  and  pay  such  proportion 
of  the  debts  of  the  testator  as  ought  to  be  borne  by  the 
real  estata 

Under  this  decree  a  portion  of  the  copyhold  estates  had 
been  sold,  and  the  Master's  reports  approving  of  the  sales 
had  been  absolutely  confirmed. 

The  purchasers  were  ready  to  complete  their  respective 
purchases,  upon  having  proper  conveyances  and  surrenders 
executed  to  them. 

The  petition  was  presented  by  the  plaintiffs,  and  prayed 
that  the  widow  might  be  directed  to  convey,  surrender, 
and  assure,  or  join  with  all  necessary  parties  in  executing 
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all  proper  conveyances,  surrenders,  and  other  assurances      ^18^8. 
of  the  freehold  and  copyhold  hereditaments  comprised  in 
the  several  lots  to  the  several  purchasers. 

Mr.  Orenside  supported  the  petition. 

Mr.  Bromley  and  Mr.  RendaU  appeared  for  different 
purchasers,  and  submitted  the  question  to  the  decision  of 
the  Court,  offering  no  opposition  to  the  application. 

The  Vioe-Changellob  said,  that,  having  regard  to  the 
words  of  the  12th  section  of  the  1  WilL  4,  c  47,  and  par- 
ticularly to  those  making  the  Act  applicable  to  cases  of  de- 
vises in  settlement  by  any  person  or  persons  whose  estates, 
"under  this  Act  or  by  law,  shall  be  liable  to  the  payment  of 
any  of  his  or  their  debts,''  it  appeared  to  be  a  reasonable 
construction  that  the  Act  should  have  a  prospective  oper- 
ation. 

The  order  was  made  for  the  execution  of  the 
conveyance  by  Anne  Browne,  the  first 
tenant  for  life. 


Ti 


NUNN  V.  HaBVEY.   ^'  May  llth. 


HIS  was  the  petition  of  the  infant  plaintiff  in  the  suit,  Upon  the  Mti- 
which  had  been  instituted  for  the  administration  of  the  ^JS^i^^" 
infant's  estate.  *>' «»  o»^«f  ^ 

present  nuun- 

The  following  facts  and  circumstances  appeared  upon  tenanceand 
the  affidavit  in  support  of  the  petition: — ^The  clear  in-  toD^dL'fo^a 
c^n,  of  ^.  M^r„^  io  L«  ™  9161 .,».      £S 

Under  an  order  made  on  a  former  petition,  the  annual  entering  at  a 

Bpecified  time 
and  continuing 
at  the  Uniyenity,  the  Cknirt  ordered  a  present  allowance,  and  made  a  prospectiTe  provision  for  an 
increaaed  allowaaee  from  the  future  date  untQ  twenty-one,  or  the  fiourther  order  of  the  Court,  to  be 
emptied  by  the  teatamentary  guardian  of  the  infimt 

VOL.  IL  X  D.  0.  S. 
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^848^  sum  of  2002.  was  payable  for  the  maintenance  and  educa- 
tion of  the  infant  whilst  at  schooL 

The  petitioner  having  attained  the  age  of  sixteen,  his 
testamentary  guardian  was  desirous  to  place  him  under 
the  care  of  a  private  tutor  for  two  years,  to  prepare  him 
for  the  University  of  Cambridge,  and  he  proposed  to  pay 
2002.  a-year  for  his  board  and  education. 

It  was  estimated  that  1001  would  be  required,  at  the 
end  of  two  years,  to  pay  the  caution-money,  fees,  and  in- 
cidental expenses  on  the  infant's  entering  the  University; 
and  that  4002.  a-year  would  be  a  proper  sum  for  his  main- 
tenance and  education,  from  the  time  of  his  entering  the 
University,  until  he  should  attain  his  age  of  twenty-one 
years. 

The  prayer  was  for  an  increase  of  the  allowance  for  the 
two  years  to  300/.  a-year;  that  the  1002.  might  be  raised  for 
the  caution-money  and  expenses  on  the  infant's  entering 
the  University  J  and  that,  after  the  19th  of  June,  1840,  the 
income  of  3002.  a-year  might  cease,  and  that  thenceforth 
4002.  a-year  might  be  allowed  during  the  minority,  or  until 
the  further  order  of  the  Court 

Mr.  BoviUy  for  the  petition,  asked  that  an  order  might 
be  made  without  a  reference,  by  one  order  providing  pro- 
spectively for  the  infant's  maintenance,  according  to  the 
prayer  of  the  petition. 

His  Honor  made  an  order,  of  which  the  following  is  an 
extract: — 

''  This  Court  doth  order  that  the  present  allowance  of 
2002.  a-year,  for  the  maintenance  and  education  of  the 
petitioner,  the  infant  plaintiff  William  Henry  Nunn,  do 
cease  as  from  the  19th  day  of  December,  1847;  and  it  is  or- 
dered, that  the  allowance  for  the  maintenance  and  educa- 
tion of  the  petitioner  be  the  sum  of  4002.  a-year,  as  from 
the  said  19th  day  of  December,  1847.    But  it  is  ordered, 
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that  the  sum  of  30021  a-year  only  be  raised  and  paid  on  ^d^- 
account  of  such  allowance  from  the  said  I9th  day  of  De- 
cember, 1847,  to  the  19th  day  of  June,  1849;  and,  from  and 
after  the  said  19th  day  of  June,  1849,  it  is  ordered  that  the 
full  amount  of  such  allowance  of  400Jw  aryear  be  raised  and 
paid  for  the  maintenance  and  education  of  the  petitioneri 
until  he  shall  attain  the  age  of  twenty-one  years.'' 


FlJBTDLAY  V.  LaWBENOB.  \  •^»n«  !«<• 

X  HIS  was  a  motion  on  behalf  of  the  defendant,  to  dis-  A  defendant 
miss  the  bill  with  costs,  for  want  of  prosecution.  ed^f  ^lind 

The  defendant  had  put  in  his  answer,  had  subsequently  ^^  "b^e 
become  bankrupt,  and  had  not  obtained  his  certificate,  bankrupt,  and 

.      ,  1        •  not  having  ob- 

The  plaintiff  had  taken  no  subsequent  step,  and  the  time  tained  Mb  oertl- 
had  arrived  in  which  the  motion  to  dismiss  the  bill  with  f^^  ^^^  ^ 
costs  would  have  been,  under  ordinary  circumstances,  re-  ^jfJ^SfJ^tai 
gular,  in  case  the  defendant  had  not  become  bankrupt        mdrcmn- 

stances  which, 
but  for  the 

Mr.  Fooks,  for  the  motion,  cited  Robertson  v.  S<>uihgaie(a)  Jj^^J^'  ^n- 
and  Monteith  v.  Taylor  (6).    He  admitted,  at  the  bar,  the  ^^^  *»™  ^ 
bankruptcy  of  the  defendant,  and  that  he  had  not  obtained  oosta.  Thepiain- 
hia  certificate.  £^t^ 

not  to  proceed 

The  plaintiff  in  person  said  she  was  ready  to  submit  to  ^dwt  in  i^ 
have  the  bill  dismissed,  if  it  were  ordered  without  pay-  ^WecMni^^ 
ment  of  costs.  ^  ^^  «"*;  *»* 

the  Ooortdis- 
nuBsed  the  bill, 

The  Vicb-ChancblIiOB,  after  referring  to  the  cases  col-  without  corti. 
lected  by  Mr.  Daniel  (c),  ordered,  that,  upon  an  undertak- 
ing by  the  plaintiff  not  to  proceed  against  the  defendant 
in  respect  of  the  subject-matter  of  the  suit,  the  bill  should 
be  dismissed  without  costs. 

(a)  5  HaM,  Sfi3.    (h)  9  Yes.  615.     («)  1  Dan.  Ghaao.  Pme.  789, 2ttd  ed. 

X2 
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1848. 


Jwat  ^nd.  MOOEE  v.  GeEQ.  \ 

A  leiaee  of  a       -^  ^^^  <^^^  came  on  upon  a  general  demurrer  to  the 

l^AclSle  ^^^*®  ^^^'  ^'^^  ^*^*  ^^ equity. 

bywAjof  The  folloi¥ing  is  the  substance  of  the  material  state- 
gage,  and  upon  ments  in  the  bill,  which  was  filed  on  the  11th  of  May, 
SrJ^t  1 848:-By  an  indenture  dated  the  12th  of  May.  1842,  the 
rent  in  ariear,  plaintiffs  demised  to  W.  G.  Taylor  (a  defendant)  a  cotton 

the  depoiitees      ^  ^  ^  .  . 

oftheieuepaid  mill,  or  factory,  engine  house,  boiler  house,  steam  engine, 
rear  to  the  boiler,  Water- wheel,  and  other  machinery,  for  twenty-one 
t^'i^towi-  y®^™>  ^^  *^  annual  rent  of  ZUl  for  the  first  year  and 
•ession  of  the     smaller  rents  for  the  succeeding  years,  payable  half-yearly 

^W^W^    ^^^^         T        %  ^^^^a%A  .  ^^  ^^  ^m 

aomeof  the  on  the  12th  of  May  and  the  12th  of  November  m  each 
dudinlg^iome^  year,  and  the  first  payment  to  be  made  on  the  day  of  the 
fiwhoid  ottd  ^^^^  >f  the  lease,  and  the  next  on  the  12th  of  November 
otherwiae  acted  then  \  lext,  and  80  on ;  (the  rent  being  thus  always  payable 

as  owners  of  the   .        j  v 

lease,  and  were    in  advance). 

i^Jrfs  M  "^^      The  lessee,  W.  G.  Taylor,  deposited  the  lease  with  the 
S^^'^T'"  defendants,  Messrs.  Greg,  to  secure  a  floating  balance, 
nmner,  that  In  November,  1846,  the  plaintiffs  distrained  for  rent  in 

the  landlords  i*i  ii*  ««■  r* 

had  no  equity  arrear;  and  in  order  to  remove  the  distress,  Messrs.  Greg 
toSTe^i^  paid,  on  the  13th  of  November,  1847,  978i  19&  8d.  as 
assinunent  of    the  arrears  of  rent  due  to  the  plaintiffs  under  the  lease, 

the  lease*  ,  . 

up  to  and  including  the  rent  due  on  the  12th  of  May, 
1848,  and  took  a  receipt  from  the  plaintiffs  for  the  seve- 
ral sums  forming  the  arrears  of  rent,  amounting  to 
978Z.  19«.  8c2.  Messrs.  Greg  also  took  possession  of  the 
premises,  and  sold  parts  of  the  machinery,  including  some 
which  was  fixed  to  the  freehold. 

The  bill  charged  that  the  plaintiffs  were  entitled  to 
have  an  assignment  executed  by  the  defendant  Taylor  to 
the  defendants  Messrs.  Greg,  in  order  that  the  plaintiffs 
might  have  a  proper  security  at  law.  And  it  also  charged 
that  Messrs.  Greg,  in  order  to  relieve  themselves  from 


^  ^^:^C/6  ^J3C^.9^^.  jv^. 
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liability  to  the  plaintiffs  in  respect  of  future  rent,  intend-  1848. 
ed  to  re-deliver  to  the  defendant  Taylor  the  lease,  and  to 
deliver  up  the  possession  of  the  premises  to  him,  if  they 
had  not  already  done  so.  And  the  bill  charged,  that,  if 
the  defendants  had  given  up  possession  of  the  premises, 
and  returned  the  lease  to  the  defendant  Taylor,  such  re- 
linquishment of  possession  ought  not  to  be  allowed  to  oper- 
ate as  a  release  of  their  liability  to  take  an  assignment  of 
the  demised  premises. 

There  was  abo  a  charge  that  the  defendants  Messrs. 
Greg  had  conducted  themselves  towards  the  plaintiffs  as 
assignees  of  the  lease,  and  that  the  plaintiffs  had  accepted 
them  as  such  assignees. 

The  prayer  was,  that  it  might  be  declared  that  the  de- 
fendants Messrs.  Ghreg  were  liable  to  the  rent  and  to  the 
covenants  of  the  lease,  and  that  they  were  bound  to  ac- 
cept, and  the  defendant  Taylor  to  execute  to  them,  a  legal 
assignment  of  the  premises  for  the  residue  of  the  term, 
and  that  the  defendants  might  be  respectively  decreed  to 
execute  and  accept  such  assignment  respectively,  and  for 
general  relief. 

The  demurrer  was  put  in  by  the  defendants  Messrs. 
Greg. 

Mr.  MtisseU  and  Mr.  RoundeU  Paimer,  for  the  demur- 
rer.— The  bill  shews  no  contract  nor  any  equity  between 
the  plaintiffs  and  Messrs.  Greg,  entitling  the  former  to 
call  upon  the  latter  to  take  upon  themselves  the  cove- 
nants in  the  lease;  and  Arkwright  v.  CoU(a)  is  an  au- 
thority to  shew  that  there  is  no  real  equity  in  a  case 
like  the  present  Lucas  v.  GomerfordQ})  will  probably  be 
relied  upon  by  the  plaintiffs;  but  that  case  has  been  over- 
ruled by  Moores  v.  Choat{c),     [The  Vice-Chancellor. — In 


(a)  2  T.  dc  0.  C.  C.  4.  and  8  Sim.  499. 

{b)  3B.C.  C.  166;  1  Ves. jun.  236;         («?)  8  Sim.  608. 
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1848.  Lucas  y.  Gomerfordf  I  think,  the  defendant  admitted  his 
liability  on  the  covenants,  except  the  covenant  to  build.] 
There  was  no  argument  on  the  question,  whether  the  de- 
fendant was  bound  to  take  an  assignment^  and  the  direc- 
tion in  the  decree,  that  he  should  do  so,  must  have  got  in 
by  a  slip.  If  an  assignment  were  directed,  the  defendant 
could  the  next  day,  by  again  assigning,  relieve  himself  from 
liability. 

• 

Mr.  Wigram  and  Mr.  E,  WebsteVy  for  the  plaintifik — It 
cannot  be  denied  that  there  may  be  circumstances  entitling 
a  lessor  to  call  upon  an  equitable  mortgagee  to  take  an 
assignment  And  your  Honor,  in  BobiniKm  v.  Rosker  (a), 
held,  that  a  person  having  an  equitable  interest  in  a  lease 
might  so  conduct  himself  as  to  raise  an  equity  against  him, 
as  between  himself  and  the  landlord.  The  bill  expressly 
charges  that  he  has  done  so  here,  and  the  specific  facts 
alleged  sustain  the  charge;  for  the  demurring  defendants 
paid  the  rent  to  the  landlords,  took  a  receipt  firom  them, 
entered  into  possession,  and  removed  tenant's  fixtures. 
This  was  conduct  entitling  the  landlords  to  regard  them  as 
tenants,  and  as  assignees  of  the  lease.  That  payment  of 
rent  will  amount  to  an  adoption  of  the  character  of  lessee, 
on  the  part  of  a  person  equitably  interested  in  a  lease,  was 
decided  in  Close  v.  Wilberforce  (6).  Jenkins  v.  Portman  (c), 
WtUson  V.  Leonard  (d),  are  also  authorities  to  the  same 
efiect  Lucas  v.  Comerford  (e)  has  never  been  overruled, 
nor  is  there  even  any  dictum  impugning  the  decision  in 
that  case.  Moores  v.  ChoaJt  (/)  cannot  affect  it,  for  that 
case  differs  from  it,  as  well  as  from  the  present  case,  in  the 
important  circumstance  that  the  owner  of  the  equitable 
interest  had  never  taken  possession. 

(a)  1  Y.  <fe  C.  C.  0.  7.  (<?)  3  Bro.  C.  C.  166;  1  Vea. 

(6)  1  Beav.  112.  jun.  235. 

(c)  1  Kee.  435.  (/)  8  Sim.  508. 

\d)  3  Beav.  373. 
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Mr.  RusieU,  in  reply,  was  stopped  by  the  Court  ^8^. 

The  Vicb-Chancelloe: — 

I  do  not  at  present  see  any  equity  in  the  bill,  but  I 
will  read  it 

What  I  should  have  thought,  if  a  contract  had  been  stated 
between  the  plaintiffs  and  the  demurring  defendants,  it  is 
not  necessary  to  say,  for,  as  I  understand  the  bill,  no  such 
contract  is  stated. 

What  I  should  have  thought  if  the  bill  had  stated  that 
an  assignment  made  without  the  consent  of  the  plaintiffs 
would  have  been  wrongful,  I  need  not  say,  for  there  is  no 
statement  that  the  lease  contained  such  a  provision. 

Nor  is  it  necessary  to  say  what  the  result  would  have 
been  if  the  bill  had  alleged  any  untrue  representation  to 
have  been  made  by  the  demurring  defendants  to  the  plain- 
tiffs, in  reliance  on  which  the  plaintiffs  had  acted,  or  for- 
borne to  act,  in  such  a  manner  as  to  have  sustained  any 
prejudice.    Such  a  case  is  not  stated  on  the  bill. 

The  bill,  as  I  at  present  view  it,  raises  simply  the  case 
of  a  lease  being  granted  by  A.  to  B.,  which  is  after- 
wards assigned  equitably,  not  legally,  by  B.  to  C,  of  C. 
taking  possession,  and  acting  as  the  owner  of  the  lease, 
paying  rent,  and  otherwise  conducting  himself  as  if  he 
were  the  owner,  and  being  treated,  or,  as  the  bill  expresses 
it, ''  being  accepted  "  by  the  plaintiffs  as  owner  of  the  lease, 
and  of  a  bill  being  thereupon  filed  by  the  landlord  to  com- 
pel the  equitable  owner  of  the  lease  to  take  a  legal  as- 
signment. 

I  am  not  aware  of  the  existence  of  any  such  equity. 

Unless  I  mention  the  case  again  in  court  it  must  be 
considered  that  I  allow  the  demurrer. 

Demurrer  allowed. 


An  appeal  from  this  decision  was  heard  before  Lord     Nov.^h^ 

&  1th. 
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1848. 


CoUenhamf  C,  and  dismissed  with  costs.    See  Moore  v. 
Oreg  (a). 


(a)  2  Ph.  717,  where  the  ap- 
peal is  by  mistake  stated  to  be 
from  the  Yice-Chancellor  of  Eng- 
land. 

The  authorities  upon  the  points 
discussed  in  the  aboye  case  are 
carefully  collected,  and  analysed 
in  a  pamphlet  intitled  *'  An  Essay 
on  Equitable  Tenancies  under  Le- 
gal Teims  of  Tears.**  —  Sweet, 
1849. 

The  following  are  the  cases 
there  referred  to  in  addition  to 
those  cited  above: — Claveringv, 


WedUy,  3  P.  Wms.  402 ;  Philpot 
Y.  Hoarty  2  Atk.  219;  WUkins 
T.  Fry,  1  Mer.  264 ;  Doe  d.  Mob- 
lin  V.  Roe,  6  Esp.  105 ;  Cooch  t. 
0<H>dmany  2  Q.  B.  580;  PUman 
V.  Woodbury,  3  Exch.  4. 

The  author  of  the  pamphlet 
considers  it  to  be  established  by 
the  authorities,  that^  if  the  owner 
of  an  equitable  interest  in  a  term 
has  possession  of  the  estate,  he 
becomes  liable  for  all  demands 
which,  during  such  possession,  ac- 
crue in  relation  to  the  demise. 


JuTu  2nd.      LoBD  V.  Thb  Govebnoe  and  Company  op  Coppeb  Minebs.  ^ 

A  shareholder    Xj  Y  letters  patent  under  the  Great  Seal  of  England,  bear- 
mtod  cS^^y  '^e  date  at  Westminster,  the  3rd  day  of  August,  1691, 

a  Company  was  incorporated  by  the  name  of  The  Gto- 
yemor  and  Company  of  Copper  Miners  in  England,  with 
power  to  purchase  and  retain  lands  and  hereditaments, 
of  what  nature  soever.  And  by  the  letters  patent  their 
Majesties  ordered,   that  there  should  be  from   thence- 

properly  iasued,    ^-  ^-  «, 

accordmgtothe  forth  ono  of  the  same  Company,  to  be  elected  and  ap- 
*^ "   ®  y     pointed  in  such  form  and  manner  as  in  the  letters  pa- 


filed  a  biU 

against  the 
Uompaayaad 
some  of  the 
Bhareholden 
who  were 
holders  of  de- 
bentures im- 


tent  is  expressed,  who  should  be  called  Governor  of  the 


the  bill,  al- 
leging that  the 
holders  of  such 
debentures  were 
too  namerouB 

to  be  made  parties,  and  praying,  among  other  things,  that  all  such  debentures  might  be  ddiyered  up 
to  be  cancelled : — Heldf  on  demairer,  that  such  relief  was  of  too  direct  a  nature  to  be  sought  by  a 
bill  in  a  suit  to  which  some  holden  of  debentures  were  only  parties  by  representation. 

On  the  bill  being  amended  so  as  to  seek  direct  relief  only  against  the  actual  defendants,  and 
stating  tiiat  a  mortgage  executed  by  the  Corporation  was  procured  from  the  corporators  by  undue 
oonceument  and  pressure,  and  that  the  mortgagees  were  aware  of  the  ignorance,  fear,  and  ne- 
cessities of  the  Corporation,  and  took  advantage  of  the  same  to  procure  the  mortgage;  and  also 
stating  a  resolution  of  the  Corporation,  authorising  the  resting  of  property  in  trustees  for  payment  of 
its  debts,  a  demurrer  for  want  of  equity  was  oyerruled,  but  allowed  on  appeal,  the  Lord  Oha$^ 
ceUor  holding  the  allegations  too  vague  to  support  the  bill. 


ty^^C^^^  ^  /a^^icr-^it^^r^  ^  ^^i^^ij&  t/3^. 
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Company;  and  that  there  should  be  from  thenceforth  a        1848. 
deputy  governor  and  ten  or  more  assistants  of  the  Com-      '^  j^^  ' 
pany,  to  be  elected  and  appointed  in  such  manner  as  «• 

:        -       ,  .  -     -        _  .  -    THiGoTiRiroK 

in  the  letters  patent  is  expressed^  for  the  managing  and  axd  Coxpakt 
carrying  on  all  business  and  affairs  belonging  unto  the  ^|[im&^ 
Company;  and  power  was  thereby  given  to  the  GK)yer- 
nor  and  Company  and  their  successors  to  hold  courts,  for 
the  purpose  of  consulting  concerning  the  affairs  of  the 
Company;  and  it  was  declared,  that  the  iioyemor  and  de- 
puty  governor  and  assistants,  or  any  Ln  or  more  of 
them,  timely  notice  being  given  by  the  governor  or  deputy 
governor  for  the  time  being  to  all  the  assistants,  should 
make  and  be  called  the  Committee  of  the  Company,  where- 
of  the  governor  or  deputy  governor  to  be  always  one;  and 
that  it  should  be  lawful  for  the  committee  from  time  to 
time,  and  so  often  as  they  should  see  cause,  to  choose  and 
appoint  a  treasurer  or  treasurers,  secretaries,  book-keep- 
ers, clerks,  beadles,  or  other  under  officers  necessary  for 
the  service  of  the  Company;  and  to  constitute,  ordain, 
and  make  such  and  so  many  reasonable  laws,  orders,  and 
ordinances,  as  to  them  or  the  greater  part  of  them,  being 
then  and  there  present,  should  seem  necessary  and  conve- 
nient for  the  well  ordering  and  government  of  the  Com- 
pany. 

This  was  a  bill  by  a  shareholder  in  the  Company,  stating 
in  substance  as  follows : — ^That,  at  a  general  meeting  of  the 
shareholders  or  corporators  in  the  Company,  duly  conven- 
ed, on  the  8th  of  April,  1846,  the  following  resolutions  were 
carried  unanimously: — 

"  That  such  sum,  not  exceeding  600,0002.,  as  the  Court 
of  Assistants  shall  think  fit,  be  raised,  by  the  issue  of  pre- 
ference shares  of  262.  each  in  the  stock  of  the  Company, 
the  holders  of  such  shares  to  be  entitled  for  each  half  year 
to  such  preferential  dividend  as  may  be  agreed  on  by  the 
Court  of  Assistants  (not  exceeding  the  rat«  of  37«.  6d.  per 
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1£48.        annum  on  each  share  paid  up  in  full),  before  the  pajment 
LoKo        of  any  dividend  for  the  same  half  year  to  the  other  share- 
THiQoviuroB  boId^i^>  hut  not  to  be  entitled  for  any  half  year  to  a  divi- 
^*^  Cop'^^  ^^^^  beyond  the  preferential  dividend,  unless  or  until  a 
Mmjuk       dividend  to  the  like  amount  shall  have  been  paid  for  the 
same  half  year  to  the  other  shareholders,  after  which  the 
holders  of  the  preference  shares  and  the  other  shareholders 
shall  take  rateably  any  excess  of  dividends  which  may  be 
declared;  that  a  condition  shall  be  annexed  to  such  pre- 
ference shares,  that  it  shall  be  lawful  for  the  Company,  at 
any  time  after  the  expiration  of  a  term  not  exceeding  ten 
years,  to  require  the  surrender  of  such  shares,  on  payment 
of  such  sum,  not  exceeding  302.  per  share,  as  may  be  agreed 
upon  by  the  Court  of  Assistants  on  the  issue  of  the  share. 

**  That  the  Court  of  Assistants  be  authorised  to  take  such 
means  for  confirming  and  giving  effect  to  the  issue  of  such 
shares,  by  a  deed  to  be  executed  by  the  shareholders,  by 
application  to  Parliament  or  otherwise,  as  they  may  be 
advised. 

"  That,  for  the  purpose  of  carrying  on  the  affairs  of  the 
Company,  pending  the  issue  and  payment  of  the  preference 
shares,  the  Court  of  Assistants  shall  have  power  from  time 
to  time  to  borrow,  on  mortgage  of  all  or  any  of  the  here- 
ditaments and  property  of  the  Company,  such  sum  and 
sums  of  money  as  they  shall  from  time  to  time  deem  neces- 
sary for  the  carrying  on  the  business  of  the  Company ;  and 
that  the  common  seal  of  the  Company  may  and  shall  be  af- 
fixed to  such  assurances  or  documents  as  may  be  required 
for  that  purpose." 

That,  some  time  in  the  month  of  May,  1846,  the  plaintiff 
applied  to  the  Court  of  Assistants  to  have  200  of  the  pre* 
ferential  shares  allotted  to  him;  and  scrip  certificates,  en- 
titling him  to  preferential  shares  to  that  amount,  were  de- 
livered to  him  by  the  Court  in  the  month  of  July  in  the 
same  year;  and  the  plaintiff,  at  the  same  time,  received 
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scrip  certificates  entitling  him  to  200  additional  shares,        1848. 
making  in  the  whole  400  shares;  and  he  duly  paid  the  de-      ^Jj^k>  " 
posits  and  calls  on  such  certificates  or  shares,  but  he  exe-  «-_^  ^- 
cuted  no  deed  in  respect  of  such  certificates  or  shares;  and  ajtd  Coxpajtt 
that,  in  right  of  such  certificates  or  shaxes,  he  was  sum*      HmsB. 
moned  by  the  Court  to  attend,  and  did  attend,  the  meet- 
ing of  preferential  shareholders. 

That  afterwards  it  was  disclosed  by  some  members  or 
member  of  the  CSourt  of  Assistants,  and  was  the  fact,  that 
the  Court  had  converted,  or  assimied  to  convert,  a  number 
of  the  preferential  shares  into  debentures,  or  some  similar 
security,  on  the  property  of  the  copartnership;  upon  which 
the  plaintiff  immediately  offered,  and  requested  to  be  per- 
mitted, to  convert  the  preferential  shares  belonging  to  him 
into  such  debentures  or  securities. 

That,  upon  the  offer  so  made  by  the  plaintiff,  the  then 
deputy-governor  of  the  Company  replied  to  the  plaintiff, 
that  no  fresh  conversion  would  take  place,  in  consequence 
of  a  promise  made  by  the  Court  of  Assistants  to  the  Go- 
vernor and  Company  of  the  Bank  of  England. 

That  afterwards  the  Court  of  Assistants  called  together 
a  special  general  meeting  of  all  the  shareholders  or  corpo- 
rators of  the  copartnership;  which  meeting  took  place  on 
the  30th  day  of  October,  1847;  but  no  notice  was  given  to 
the  shareholders  or  corporators  of  the  object  of  such  last- 
mentioned  meeting. 

That,  previously  to  the  last-mentioned  meeting,  an  in- 
strument (the  precise  nature  of  which  the  plaintiff  did  not 
know,  but  charged  that  the  defendants  ought  to  discover), 
purporting  to  be  a  mortgage  of  the  property  of  the  defend- 
ants, the  Governor  and  Company  of  Copper  Miners  in  Eng- 
land to  the  defendants  the  Governor  and  Company  of  the 
Bank  of  England,  for  securing  the  sum  of  270,0002.  and  in- 
terest, had  been  prepared  and  engrossed ;  and  Mr.  Fresh- 
field,  the  solicitor  to  the  last-named  defendants,  was  pre- 
sent at  the  last-mentioned  meeting  with  such  instrument 
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1648.  in  his  custody;  and  that,  immediately  upon  its  being  seen 

LoEP  that  no  shareholder  held  up  his  hand  against  the  proposed 

ThiGotiuob  f  ^solution  to  confirm  the  proposed  arrangement  with  the 

AHD  CoMPAHT  last-namcd  defendants,  the  defendant  John  Henry  Pelly  de- 

OF   COPPIS  '  ^  . 

MinB8.  clared,  that  the  proposed  resolution  was  carried,  and  the 
common  seal  of  the  defendants,  the  Governor  and  Company 
of  Copper  Miners  in  England,  was  forthwith  affixed  to  the 
instrument 

The  bill  chained,  that  the  Court  of  Assistants  had  raised 
considerable  sums  of  money,  not  only  upon  the  security 
of  debentures  of  the  defendants,  the  Gbvemor  and  Com* 
pany  of  Copper  Miners  in  England,  but  on  the  security  of 
loan  or  promissory  notes,  issued  at  a  heary  discount,  sealed 
with  the  common  seal,  and  purporting  respectively  to  be 
promises  by  the  last-named  defendants,  to  pay  the  monies 
therein  mentioned;  and  that  the  Court  had  no  authority 
to  do  so. 

It  also  charged  that  certain  defendants,  mentioned  by 
name,  who  were  respectively  shareholders  or  corporators  in 
the  copartnership,  were  respectively  the  owners  and  holders 
of  a  large  number  of  such  loan  or  promissory  notes. 

It  further  charged,  that  upwards  of  fifty  others  of  the 
shareholders  or  corporators  are  respectively  the  holders 
and  owners  of  others  of  such  loan  or  promissory  notes, 
and  that  their  interests  were  adequately  represented  by 
the  above-named  defendants;  and  that,  from  the  number 
of  such  last-mentioned  shareholders  or  corporators,  it 
would  be  impracticable  to  make  them  all  parties.  And 
the  plaintiff  charged,  that  he  and  the  other  shareholders 
or  corporators  of  the  copartnership  became  such  share- 
holders or  corporators  on  the  faith  and  understanding 
that  the  capital  stock  of  the  copartnership,  raiseable  inde- 
pendently of  the  authority  given  to  the  Court  of  Assist- 
ants at  the  general  meeting  of  the  8th  day  of  April,  1846, 
was  limited  to  the  sum  of  660,0002. 

That  the  Court  of  Assistants  had  no  authority  (except- 
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ing  such  authority  as  last  aforesaid,)  to  increase  the  capital 

stock  of  the  copartnership  beyond  the  sum  of  650,0002. 

But  that  the  Court  had,  in  excess  of  their  authority  in  thiGovib»o» 

that  behalf,  increased  such  stock  to  a  very  great  extent.      ato  Oompawt 

.OF  COPISK 

That  the  resolutions  passed  at  the  general  meeting  of  M mu. 
the  8th  of  April,  1846,  gave  the  Court  of  Assistants  au- 
thority to  raise  no  more  money  than  the  500,0002.,  and  by 
no  other  method  than  the  issue  of  the  preferential  shares; 
and  that  the  plaintiff  and  the  other  preferential  share- 
holders accepted  such  preferential  shares  on  the  faith  and 
understanding  that  the  amount  ndseable  thereby  would 
not  exceed  the  sum  of  500,0002.,  and  that  all  such  pre- 
ferential shareholders  would  continue  alike  on  the  footing 
of  shareholders  or  corporators  of  the  copartnership. 

And  the  bill  charged,  that  the  Court  of  Assistants  should 
have  admitted  to  the  last-mentioned  meeting  the  plaintiff 
and  the  other  beneficial  owners  of  shares  in  the  copart- 
nership, and  should  also  have  admitted  absent  share- 
holders or  corporators  to  vote  by  proxy;  and  under  the 
circumstances  appearing  in  the  bill,  the  plaintiff  charged 
that  the  last-mentioned  meeting  was  illegal  and  incom- 
plete, and  that  all  acts  done  under  the  sanction  only  of 
such  meeting  were  invalid. 

And  the  bill  contained  the  following  charges: — 

'^  That  the  said  alleged  mortgage  was  procured  from  the 
shareholders  or  corporators  by  undue  concealment  and 
pressure,  and  that  the  same  ought  to  be  declared  void. 

**  That,  during  the  whole  of  the  transactions  aforesaid, 
the  defendants,  the  Governor  and  Company  of  the  Bank  of 
England,  and  all  persons  who  accepted  and  are  now  the 
holders  or  owners  of  any  security  purporting  to  affect  the 
defendants,  the  Governor  and  Company  of  Copper  Miners 
in  England,  respectively,  had  foil  notice  of  the  several 
charters,  and  that  the  Court  of  Assistants  were  the  offi- 
cers of  the  said  defendants,  the  Governor  and  Company  of 
Copper  Miners  in  England,  and  trustees  for  your  orator  - 


314  OASES  IN   CHANOBBT. 

1848.        and  the  other  shareholders  and  corporators ;  and  that  the 
Lou>         Court  were  acting  contrary  to  their  duty^  and  in  deroga- 

THiOovBwro*  *^^^  ^^  ^^^  rights  of  the  plaintiff  and  the  shareholders  or 
▲XD  CoMPAHT  corporators,  in  the  premises ;  and  that  it  was  the  duty  of 
Munu.  the  defendants,  the  Governor  and  Company  of  the  Bank 
of  England,  and  all  such  other  persons  as  lastly  aforesaid, 
to  ascertain  the  extent  of  the  power  and  authorities  of  the 
Court  of  Assistants.''  And  that  Mr.  Gtower  and  Mr.  Little, 
two  of  the  defendants,  "  were,  during  a  considerable  period 
of  time  oyer  which  the  said  transactions  between  the  said 
Court  of  Assistants  and  the  said  defendant,  the  Governor 
and  Company  of  the  Bank  of  England,  extend,  respectively 
members  of  the  said  Court  of  Assistants  and  also  directors 
of  the  said  corporation  of  the  Governor  and  Company  of 
the  Bank  of  England.  And  your  orator  further  charges, 
that  all  the  said  wrongs  and  breaches  of  trust  hereinbe- 
fore stated  and  charged  were  committed  by  the  said  Court 
of  Assistants  with  the  privity  of  and  in  concert  and  col- 
lusion with  the  said  defendants  hereto,  other  than  those 
constituting  the  said  court" 

The  prayer  was,  that  it  might  be  declared  that  the  Court 
of  Assistants  had  no  power  to  create  a  valid  charge  upon  the 
defendants,  the  Governor  and  Company  of  Copper  Miners 
in  England,  by  loan-notes,  or  promissory  notes,  or  other- 
wise than  by  debentures  sealed  with  the  common  seal  of 
the  last-named  defendants;  and  that  all  securities  purport* 
ing  to  charge  the  defendants,  the  Governor  and  Company 
of  Copper  Miners  in  England,  other  than  such  debentures, 
might  be  delivered  up  to  be  cancelled;  and  that  it  might 
also  be  declared,  that,  independently  of  the  authority  given 
to  them  at  the  meeting  of  the  8th  day  of  April,  1846,  the 
Court  of  Assistants  had  no  power  to  bind  or  render  liable 
the  defendants,  the  Governor  andCompany  of  Copper  Miners 
in  England,  by  borrowing  or  raising  money  on  debentures^ 
to  a  greater  amount  than  the  excess  of  the  sum  of  650,0002., 
over  the  sum  actually  paid  upon  the  shares  in  the  copart^ 


OASES  IN   CHANCERT.  315 

nership ;  and  that  it  might  be  also  declared,  that  the  Court  1848. 
of  Assistants  had  no  authority  to  convert  any  of  the  prefer-  j^^ 
ential  shares  orscrip  certificates  into  debentures,  loan  notes,  i^j^j^Q^y^^Q^^ 
promissory  notes,  or  any  species  of  charge  upon  the  de-  a»d  Compact 
fendants,  the  Govemor  and  Company  of  Copper  Miners  in  Hjhsbb. 
England,  or  their  property,  without  the  consent  of  every  per- 
son entitled  to  a  share  in  the  joint  stock  of  the  copartner- 
ship; and  the  bill  prayed  for  accounts  of  the  monies  raised 
or  borrowed  by  the  Court  of  Assistants;  and  that,  as  to  so 
much  of  such  sums  as  the  Court  of  Assistants  should  ap- 
pear to  have  borrowed  without  due  authority  for  such 
purpose,  it  might  be  declared  that  the  defendants,  the 
Grovemor  and  Company  of  Copper  Miners  in  England,  were 
not  liable  to  pay  the  same;  and  that,  as  to  so  much  of  such 
sums  as  should  be  claimed  as  a  debt  or  debts  due  from  the 
defendants,  the  Governor  and  Company  of  Copper  Miners 
in  England,  in  respect  of  any  preferential  shares  or  scrip 
certificates  assumed  to  be  converted  by  the  Court  of  As- 
sistants into  debentures,  loan  notes,  or  promissory  notes, 
it  might  be  declared  that  the  same  were  not  debts  right- 
fully due  from  the  last-named  defendants;  and  that  all 
such  last-mentioned  debentures,  loan-notes,  or  promissory 
notes,  might  be  delivered  up  to  be  cancelled;  and  that  it 
might  be  declared,  that  the  alleged  mortgage  was  impro- 
perly obtained  from  the  defendants,  the  Governor  and 
Company  of  Copper  Miners  in  England,  and  that  the 
same  was  void  and  of  none  effect,  and  that  the  same 
might  be  delivered  up  to  the  last-named  defendants  to  be 
cancelled. 

To  this  bill  the  Company  of  Copper  Miners  demurred 
for  want  of  equity.  They  also  demurred  for  want  of  par- 
ties, on  the  ground,  that  persons  holding  debentures,  and 
loan  and  promissory  notes,  into  which  preferential  shares 
or  scrip  certificates  had  been  converted,  were  not  parties 
to  the  bill. 
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184a  Mr.  Wigram  and  Mr.  WHlcock,  in  support  of  the  demurrer^ 

^  j^^  "      contended,  that  the  case  was  disposed  of  by  the  authority 
••  of  F088  V.  HarbotUe  (a),  and  Mozley  v.  Alston (b),  as  regards 

AVD  CoxPANT  the  demurrer  for  want  of  equity;  and,  moreover,  that  some 
^  M uruflT  ^^  ^^^  persons  whom  the  plaintiff  assumed  to  represent,  had 
concurred  in  the  acts  complained  of.  They  further  contend- 
ed, that,  at  all  events,  a  bill  could  not  be  sustained  for 
cancelling  all  the  debentures  issued,  without  making  all 
the  holders  parties. 


The  Vioe-Chancbllob  : — 

Assuming  the  objection  last  suggested  by  Mr.  WiUcock 
not  to  be  tenable  (I  will  advert  to  that  presently),  and  as- 
suming that  there  is  no  defect  of  parties,  I  am  or  should  be 
of  opinion  that  this  demurrer  ought  to  be  overruled,  for  it 
is  only  the  demurrer  of  the  Corporation  itself.  As  a  general 
rule,  which  I  think  applies  here,  it  is  true  that  one  de- 
fendant cannot  maintain  a  demurrer  on  the  ground  that 
another  defendant  ought  not  to  have  been  a  defendant. 
Whether  there  are  defendants  who  can  demur — ^whether 
there  are  too  many  defendants,  I  say  not.  This  bill  states 
a  case  of  a  mortgage  obtained  by  one  of  the  defendants, 
namely,  the  Bank  of  England,  of  the  property  of  the  Cor- 
poration under  the  common  seal,  in  circumstances  making 
it  bad  in  equity. 

[His  Honor  then  read  the  charges  in  the  bill,  stated 
supra,  pp.  313  and  314,  and  distinguished  by  inverted 
commas.] 

Now,  supposing  a  good  equitable  title  against  the  mort- 
gage to  be  here  stated,  I  am  not  prepared  to  say  that  in  such 
circumstances  as  appear  upon  this  record,  aperson  interested 
as  a  member  of  the  Corporation  is  incompetent  to  file  a  bill 

(a)  2  Hare,  461.  (b)  1  Ph.  790. 
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against  the  mortgagee  to  have  the  mortgage  delivered        1848. 
up.    A  person  so  interested  is  in  the  nature  of  a  cestui        j^^l^ 
que  trust    The  mortgage  has  been  obtained  from  a  person,  „    ^  *- 
or  body,  in  the  nature  of  a  trustee;   and  collusion  (and  ahdCohpant 
something  more)  is  here  stated.    Without  saying,  therefore,       minus. 
that  in  such  circumstances  a  person  interested  in  a  trading 
corporation  as  a  member  never  could  file  such  a  bill,  I  do 
not  think  that  I  could  allow  the  demurrer  for  want  of 
equity;  but  this  is  subject,  of  course,  to  what  I  have  said. 
If  I  thought  that  so  to  hold  would  be  inconsistent  with 
anjrthing  said  or  done  in  either  of  the  cases  which  have 
been  mentioned,  I  should  not  so  decide,  whatever  my  own 
private  view  may  be;  but  I  do  not  question  anything  said 
or  done  in  either  of  those  cases. 

Now  the  circumstance  that  much  other  relief  may  be 
asked  which  ought  not  to  be  granted  (without  saying  whe- 
ther that  is  so)  does  not  support  this  demurrer ;  and  the  cir- 
cumstance that  there .  are  defendants  here,  who  are  only 
necessary  for  that  relief  which  ought  not  to  be  granted,  if 
there  is  any  such  relief,  does  not,  upon  the  general  rule  to 
which  I  have  already  referred,  enable  these  defendants  to 
demur.  A  bill  on  behalf  of  the  shareholders  against  the 
Bank,  to  set  aside  this  mortgage,  requires,  in  order  to  main- 
tain it,  the  presence  of  the  Copper  Miners'  Corporation  as 
a  party,  and  the  Copper  Miners'  Corporation  is  the  party 
demurring  upon  this  occasion. 

But  there  is  this  point  upon  the  prayer,  which,  as  far 
as  my  present  recollection  goes,  I  have  no  remembrance 
of  occurring  before: — ^In  a  case  where,  on  account  of  the 
multitude  of  defendants,  some  are  selected  to  represent 
all,  I  agree,  a  decree  may  be  made  affecting  the  interests  of 
the  absent,  though,  in  some  instances,  it  might  be  found 
impossible  to  obtain  the  full  effect  of  such  a  decree  without 
another  suit  But  I  do  not  recollect  a  case  in  which  the 
decree  asked  against  absent  persons,  where  some  of  a  large 
number  are  made  defendants  as  representing  all,  was  any- 

VOL.  II.  Y  D.  a  s. 
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184a        thing  80  practically  direct  as  this — ^the  prayer  asks  that  all 

^  j^"^  "      securities  purporting  to  charge  the  Company  of  Copper 

V*  Miners  other  than  certain  debentures  may  be  delirered  np 

AUD  GoHPAMT   to  bo  caucelled.    Now  I  understand  that  some  instruments, 

^Mnn^^     thus  asked  to  be  delivered  up,  appear  by  the  bill  to  be  held 

by  absent  corporators. 

I  can  well  conceive  a  declaration  of  right  binding  absent 
persons  pari  jure  with  some  present  out  of  the  multitude 
This,  however,  seems  to  go  beyond  that 

The  next  difficulty  is  that  raised  by  Mr.  WMcoek,  at  the 
close  of  his  argument,  namely,  whether  the  bill  does  not 
purport  in  its  language  to  be  on  behalf  of  absent  persons 
whose  interests  it  is  sought  directly  to  affect  in  a  prejudi- 
cial manner.  Those  are  the  only  two  difficulties  that  I  at 
present  have. 

Mr.  Russell  and  Mr.  ffobhause,  in  support  of  the  bill, 
argued  that  every  shareholder  had  two  characters — one  a 
private  one,  in  which  he  might  claim  a  private  benefit,  at 
variance  with  the  rights  of  the  body  at  large;  and  the 
other,  his  character  of  shareholder,  in  which  he  was  enti- 
tled to  the  fruits  of  the  suit  instituted  for  the  benefit  of 
the  body  at  large;  and  that,  therefore,  he  might  properly 
be  made  a  plaintiff  by  representation  in  respect  of  the 
latter  character,  and  a  defendant,  either  actually  or  by 
representation,  in  respect  of  the  former:  Taylor  v.  Sirf- 
mon(a)y  Macatta  v.  IngUby(b),  Preston  v.  Grand  Collier 
Dock  Company {o),  Richurdson  v.  Lwrpent{d)» 

On  the  question  of  representative  defendants,  they  con- 
tended that  it  was  quite  clear  that  declaratory  relief  could 
be  obtained  against  persons  who  were  not  defendants  to 
the  suit  therein,  except  by  representation :  Meux  v.  Mal^ 
by(e);  and  that  the  same  principle  applied  where  actual 

(a)  4  M.  &  C.  134.  (cQ  2  Y.  &  C.  0.  C.  607. 

(*)  6  L.  J.,  N.  8.,  146.  (e)  2  Swanst.  277. 

(e)  11  Sim.  327. 
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relief  was  prayed;  and  that  the  objection  could  not  at  any        1848. 
rate  hold  in  the  present  case;  for  that  the  Corporation  was        loi» 
a  party  to  the  suit,  and  was,  in  the  language  of  Lord  Cot-  ^    ^* 
tenham,  in  Mosley  v.  AUAfm  (a),  a  body  legally  authorised  avd  Ooxpavt 
"  to  represent  the  interest  of  the  shareholders  generally/'        Mnma. 

The  Viob-Chahobllob: — 

I  am  still  afraid  that  securities  held  by  absent  persons 
are  prayed  to  be  delivered  up  to  be  cancelled.  The  dis- 
tinction may  be  thin  between  such  a  prayer  and  a  prayer 
for  a  declaration  to  a  similar  effect;  and  I  assume  that 
the  record  is  so  constituted  as  to  shew  a  case  in  which 
a  declaration  to  a  similar  effect  might  be  made  by  reason 
of  the  presence  of  the  six  who  are  in  the  same  interest  with 
the  fifty  in  this  respect;  but  I  am  apprehensive,  that  the 
distinction,  though  thin,  is  one  to  which  the  Court  must  sub- 
mit. I  do  not  remember  a  case  in  which  anything  so  direct 
was  sought  against  an  absent  person — ^that  is,  where  the 
absent  person  was  specifically  asked  to  do  a  certain  act, — 
to  give  up  a  certain  document.  I  give  way  to  the  objection 
unwillingly,  and  allow  the  demurrer  without  costs,  with 
leave  to  amend  generally  (6). 


The  bill  was  then  amended,  so  as  to  state  in  substance 
that  the  whole  of  the  debentures,  in  respect  of  which  relief 
was  sought,  were  held  by  actual  defendants  to  the  bill 


The  Company  demurred  for  want  of  equity.  The  mem- 
bers of  the  Court  of  Assistants^  who  were  defendants,  also 
demurred  for  want  of  equity. 

(a)  1  Ph.  790.  (h)  See  BnmeU  v.  Fatter,  7  Beav.  643. 

t2 
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1848.  The  demurrers  came  on  this  day  to  be  argued. 

LOBB 

„    ^^'  Mr.  Wiqram,  Mr.  Bacon,  and  Mr.  WtUcock,  in  support  of 

ThbGoverhoe  .  . 

AMD  CoxPAKT  thc  dcmurrcrs,  relied  on  the  same  arguments  and  authori- 

H nrsBs.  ties  as  on  the  former  demurrer. 


Auff.  1st. 

The  Vice-chancellor  said  he  would  read  the  amended 

bill,  and  say  whether  he  should  require  to  hear  the  plain- 
tiff's counsel. 

Aug,  1th.     The  Vicb-Chancellob: — 

I  have  read  the  bill  in  this  cause,  which,  as  it  stands, 
does  not  appear  to  be  defective  in  point  of  parties.  I 
think  that  a  case  for  equitable  relief  is  stated,  and  that 
part  at  least  of  the  relief  prayed  is  proper  on  the  facts 
alleged  and  charged.  The  resolution  of  the  11th  of  Feb- 
ruary last  may  be  thought  enough  of  itself  to  support,  the 
bill  It  contains,  however,  as  I  conceive,  much  more  to 
support  it.  In  overruling  both  demurrers,  I  do  not  intend 
to  contravene,  nor  do  I  think  that  I  contravene,  any  de- 
cided case  of  which  I  am  aware.  I  think  the  Corporation 
plainly  a  proper  defendant;  and  enough  appears  to  me 
stated  and  charged  to  warrant  the  junction  of  the  other 
demurring  parties  as  defendants. 


Dec.  2rd.  An  appeal  from  this  decision  was  heard  before  the  Lord 
Chancellor,  who  allowed  the  demurrers,  holding  that  the 
allegations  on  which  the  equity  of  the  bill  rested,  were  too 
vague  and  general:  see  2  Ph.  740. 

The  plaintiff  then  appealed  to  the  House  of  Lords,  and 
the  cases  were  lodged;  but  the  appeal  was  ultimately 
abandoned,  the  parties  coming  to  an  arrangement  that 
each  should  pay  his  own  costs  of  suit. 
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1848. 

WWGHT  V.  SnOWB.  ^  June  2nd. 

X  HIS  was  a  bill  for  an  account,  by  the  residuary  legatee  where  a  person 
under  a  will,  against  the  executrix,  alleging  that  the  de-  "heT^^I* 
fendant  refused  to  account.  °^  ■««'  *??  ®*«" 

cutes  to  him  a 

The  bill  stated  a  pretence,  on  the  part  of  the  defendant,  release,  upon 
that  the  plaintiff  had  executed  a  release,  and  charged  the  acta.-^jffeid, 
contrary  of  such  pretence  to  be  ttue;  and  that  the  plain-  ^^^^^g 
tiff  had  never  executed  any  release  since  he  came  of  age:  impeach  the  tut 

11  1  1       lidity  of  the  re- 

and  that,  if  he  signed  any  such  release,  he  was  at  the  leaaeonthe 
time  under  the  age  of  twenty-one  years,  and  that  the  same  Verity;  and 
was  void.  *^J  '\  ^.  ^- 

material  whe- 

The  defendant  by  her  answer  stated  the  terms  of  the  ther  he  wu 

release,  which  was  dated  November  9th,  1841,  and  that  it  theinooirect- 

had  been  executed  by  the  plaintiff.     It  recited  the  terms  p^n^JJ^o^ 

of  an  arrangement  which  had  been  entered  into  for  settling  ^^«"  ^  ■»- 

,  ,  ,  ,  ■^'Cf  of  an  exe- 

certain  claims  therein  mentioned  on  the  testator's  estate,  cntriz  alleged 

and  upon  which  the  defendant  had  since  acted,  and  had  ^a^e  heen  eze- 

made  various  specified  payments,  including  one  of  150t  to  ^^^j^  jfj^ 

the  plaintiff.     The  answer  then  contained  the  following  gatee,  and  that 

^  ,  .  .         ,        he  had  then 

statements,  with  regard  to  the  circumstances  respecting  the  stated  that  he 
execution  of  the  release: — That,  at  the  time  of  the  arrange-  ^uOn^ad-"* 
ment  and  release,  one  Mr.  Cookney  was  the  defendant's  mj^onsfrom 

''  which  his  mi- 

solicitor;  that  the  defendant  was  informed  and  believed  noiity  at  the 
that  the  plaintiff  then  stated  and  represented  to  Mr.  Cook-  mfi^^— 
ney  that  he  was  then  of  the  age  of  twenty-one  years  and  ^^^l  Jid* 
upwards;  and  also  stated  to  a  clerk  of  Mr.  Cookney  as  not  entitle  the 

rm  1    .  -rr  plaintiff  to  an 

follows: — "Thomas "Wright,  christened  at Haggerston New  inquiry  whe- 
Church,  Kingsland-road;  born  16th  March,  1819;"  that  mi^orat'X* 
the  clerk  at  the  same  time  took  down  such  statement  in  ^*®  **^***® 

transacuon. 

writing,  and  that  such  statement  in  writing  was  now  in 
the  defendant's  possession  or  power;  that  she  was  informed 
and  believed  that  Mr.  Cookney,  in  consequence  of  such 
statement  and  representation  of  the  plaintiff,  directed  a 
clerk  then  in  his  service  to  go  to  Haggerston  and  search 
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1848.  the  registers;  and  that  the  clerk  did  so,  and  found  an  en- 
try, which  the  answer  set  out,  and  according  to  which  the 
plaintiff  was  baptized  on  July  26th,  1835,  having  been  bom 
on  the  16th  of  March,  1819.  The  defendant  stated  that 
she  had  not,  and  was  informed  and  believed,  that  Mr. 
Cookney  had  not  at  that  time,  nor  before  the  sum  of  160/. 
was  paid  to  the  plaintiff,  any  reason  to  believe  or  suspect 
that  this  register  was  not  true  and  correct,  and  did  not 
duly  refer  to  and  describe  the  plaintiff  and  his  age,  as  by 
him  stated;  that  she  believed  that  some  time  in  the  year 
1835  (but  at  what  precise  time,  or  on  what  account,  or  for 
what  purpose,  she  did  not  then  remember),  she  wrote  or  ap- 
plied to  a  surgeon,  named  Mr.  Mason,  who,  in  answer  to 
such  application,  wrote  to  her  the  following  letter: — 

"  Madam, — In  reply  to  your  note  of  yesterday,  respect- 
ing the  birth  of  Master  Henry,  the  event  took  place  at  No. 
17,  Devonshire-place,  Vauxhall,  in  the  parish  of  LambetL 
Mrs.  Fowler  was  the  nurse,  and  is  to  be  found  at  Mr.  Dal- 
man's,  Mansion-house-street,  Eennington.  Any  further  in- 
formation that  I  can  give,  please  to  command  from 

"  Your  very  obedient  Servant, 

^'  Michael  L  Mason." 


That,  on  January  22, 1848,  some  time  after  the  bill  in  this 
suit  was  filed,  and  in  consequence  of  it,  the  defendant  wrote 
to  Mr.  Mason,  requesting  him  to  furnish  the  information 
which  he  had  offered  in  1835;  and  that,  on  the  24th  of 
January,  1848,  she  received  by  post  from  Mr.  Mason  the 
following  letter: — 

Dear  Madam, — I  hasten  to  reply  to  your  note  of  the 
22nd  inst,  although  at  a  loss  to  conjecture  by  what  means 
a  letter  of  mine  is  in  your  possession.  I  delivered  Mrs. 
Wright  of  a  son  on  the  26th  of  June,  1821,  (consequently 
he  is  now  in  his  twenty-seventh  year),  at  No.l  7,  Devonshire- 
place,  Vauxhall, leading  from  Eennington-lane  into  Ken- 
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nington-OTal,  in  the  parish  of  St  Maiy,  Lambeth,  Surrey.  i84a 

I  recommended  Mrs.  Fowler  as  nurse ;  she  is  still  alive,  and  Vwoht 
residing  with  Mr.  Dalman,  Mansion-house-street,  Kenning-  *• 

ton,  in  the  parish  of  St.  Mary,  Lambeth." 

The  defendant  proved  the  execution  of  the  release;  but 
no  other  evidence  was  gone  into. 

Mr.  BaMeUj  for  the  plaintiff. — The  plaintiff  is  entitled  to 
the  account.  After  the  letters  of  Mr.  Mason,  set  out  in  the 
answer,  the  burden  of  proving  that  the  plaintiff  was  of  age 
falls  upon  the  defendant  The  defendant  ought  to  prove 
the  consideration  for  the  release,  otherwise  it  must  be 
treated  as  a  voluntary  transaction. 

Mr.  Wigram  and  Mr.  R,  Harrison,  for  the  defendant — 
Borihwick  v.  Carru(her8(a)  is  an  authorityshewing  that  the 
burden  of  proof  in  such  a  case  as  the  present  is  upon  the 
person  who  seeks  to  invalidate  his  own  act  by  alleging 
minority.  In  the  case  cited,  the  issue  was  raised  by  the  re- 
plication, which,  in  answer  to  a  plea  of  infancy,  relied  on  a 
written  ratification  after  the  defendant  attained  his  majori- 
ty; and  yet,  there  it  was  held,  that  even  the  plaintiff,  thus 
tendering  the  issue  himself,  need  not  support  the  affirmative 
by  evidence,  but  that  the  defendant  must  disprove  the  al- 
legation. Hartley  v.  Wharton  (b)  is  to  the  same  effect  It 
would  be  very  inconvenient  if  the  rule  were  otherwise,  as 
then  the  burden  of  proof  would  fall  on  the  party  who  had 
the  least  means  of  procuring  evidence. 

With  respect  to  the  statements  and  admissions  in  the 
answer,  they  are  so  connected  that  one  part  cannot  be  read 
without  the  other;  and,  upon  the  whole  answer,  it  appears 
that  the  plaintiff  held  himself  out  as  being  of  age,  and  that 
the  defendant  acted  upon  that  representation;  he  cannot 
now,  therefore,  effectually  set  up  his  minority:  StUceman  v. 

(a)  I  T.  R.  648.  (h)  11  A.  ds  £.  934. 
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1848.        Dawson  (a),  Esron  v.  NicholaaQ)),  Cory  v.  Oertcken  (c),  Clark 
y.  Gobley  (d),    [They  also  referred  to  Overton  v.  Bamster  (e).] 

The  Yioe-Chaitcellob. — It  is  too  late  to  deny  that  an 
infant  may  commit  a  fraud  to  the  prejudice  of  his  civil 
rights;  but  what  amounts  to  such  a  fraud  is  often  a  deli- 
cate question. 

Mr.  Batten,  in  reply. — BorOmich  v.  Oarruthers  proceeded 
on  the  ground  that  the  fact  there  was  within  the  defend- 
ant's own  knowledge;  but  that  is  not  so  in  this  case.  Cory 
V.  Oertcken  was  a  case  of  fraud.  Overton  v.  Banister  is  in 
favour  of  the  plaintiff.  There  the  infants  executed  re- 
leases, reciting  that  they  had  attained  twenty-one;  but 
that  did  not  prevent  their  having  an  account  of  the  por- 
tion of  a  legacy  which  they  had  not  received;  here  nothing 
is  proved  to  have  been  received  by  the  plaintiff,  and  he  is 
entitled  to  the  general  account. 

The  Vicb-Chancbllor: — 

If  a  person  will  make  a  positive  assertion,  and  another 
act  upon  it,  it  is  often  immaterial  between  the  two  whether 
the  former  was  aware  that  it  was  untrue. 

In  this  case,  it  is  not  proved  that  the  plaintiff  was  a 
minor  at  the  time  of  the  transaction.  Possibly,  however, 
I  might,  but  for  the  conduct  of  the  plaintiff,  have  directed 
a  reference  to  the  Master,  as  to  the  fact  of  infancy;  but 
the  conduct  of  the  plaintiff  has  been  such  as  to  preclude 
him  from  any  right  (if  he  otherwise  would  have  had  any) 
to  such  an  inquiry.  The  release  must  not  be  disturbed. 
But  if  the  plaintiff  insists  on  an  account  of  any  personal 
estate  received  by  the  executrix,  not  covered  by  the  re- 
lease, I  am  probably  bound  to  direct  it 

Decree  for  an  account  accordingly.     Costs  reserved. 

(a)  1  De  G.  A  S.  90,  (rf)  2  Cox,  173. 

(b)  Id.  118.  {e)  3  Hare,  603. 

(c)  2  Mod.  40. 
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1848. 

GbB  v.  PbABSE.  -^w^  3nrf  & 

T/  16^. 

HIS  was  a  suit  by  Mr.  Gee,  as  the  purchaser,  against  Under  two 

,         affreemcnts  for 

Mr.  Brice  Pearse,  as  the  vendor,  to  enforce  the  specific  uie,  (one  of 
performance  of  a  contract  contained  in  the  conditions  of  ^  competed 
sale,  for  the  sale  to  him  of  certain  hereditaments.  %^  ^  ^^}  ^ 

June,  and  the 

The  defendant,  as  a  trustee  acting  under  the  usual  trusts  other  on  the 

to  sell,  contained  in  the  will  of  a  Mr.  Nicholas  Pearse,  de-  ber,  both  in 

ceased,  caused  certain  freehold,  copyhold,  and  leasehold  i^'^fj^^ 

hereditaments  of  the  testator  to  be  put  up  for  sale  by  tiUe,  and  upon 

certain  TainA- 

public  auction,  by  Mr.  Leifchild,  auctioneer,  at  Garraway's  tiom  incident 
Coffee-house,  on  the  24th  of  March,  1846,  in  several  lots,     rphe  oonv^- 
Lot  1  consisted  of  a  family  mansion,  known  as  Debden  ^^  ^^ 

^  '  engroased  on 

Hall,  in  a  small  park,  with  a  meadow  adjoining,  stated  to  the  4th  of  Jar 

be  freehold,  with  the  exception  of  two  specified  parcels,  and  the  vendor 

which  were  described  as  leasehold ;  and  it  was  stated,  that  ntion/to^^°^ 

immediate  possession  would  be  given  of  this  lot  to  the  pur-  P'"''^^??^ ^ 

chaser  on  completion  of  the  purchase.  fiiat  on  the  llth 

At  the  end  of  the  printed  particulars  of  all  the  lots,  and  the  aeo^  oiT 

of  the  conditions  of  sale,  it  was  stated,  that  a  considerable  ^l^\^\^^ 

portion  of  the  property  was  redeemed  of  land-tax,  and  that  ^^  intimated 

,  that  non-com- 

the  rest  was  subject  to  land-tax,  amounting  to  21  15«.         piiance  with 

tliA  wmniiritirtTiii 

The  plaintiff  became  the  purchaser  at  the  sale  of  the  woiUdbetieated 

premises  comprised  in  Lot  1,  at  the  price  of  3850i ;  and  .  toll^f  a" 

he  thereupon,  in  pursuance  of  the  conditions  of  sale,  paid  jjpementa. 

a  deposit  of  770^.  to  the  auctioneer,  and  signed  a  memo-  did  not  comply; 

randum,  acknowledging  that  he  had  purchased  Lot  1  for  J^„  reiterated 

3850/.,  and  agreeing  to  fiilfil  the  conditions  under  which  ^"f  ^  «l^ 

'  ^  °  tain  deductiona 

the  same  was  sold.  •  and  abatements. 

The  diaputea 
continued  nntil 
after  the  18th  of  Pebroazyi  1847,  wlien  the  pnichaser  filed  a  bill  aeeking  specific  performance: — 
HdAfiSaaX  the  dicumBtancea  and  delay  did  not  constitate  a  case  of  such  de&ult  by  the  plaintiff  as  to  pre- 
clude him  from  a  title  to  specific  perfbimance;  but,  it  appearing  on  the  correspondence  that  the  claims 
of  deduction  and  abatements  bad  not  been  the  cause  which  delayed  the  completion  of  the  purchase, 
but  that  want  of  means  on  the  part  of  thepurdiaser  to  pay  even  so  much  purchase^money  as,  accord- 
ing  to  his  Tiew,  he  had  to  pay,  was  the  cause  of  the  delay  up  to  and  until  after  the  date  of  Uie  filing 
of  the  bin,  the  Court  held,  that  the  purchaser  had  so  acted  as  to  hare  lost  the  right  to  enforce  a  spe- 
cific performance,  and  dismissed  his  bill.  But  the  Court  declined  giring  the  defendant  costs,  except 
upon  the  terms  of  his  returning  the  deposit. 


y^^4^^  ^   A^y^C^  ^^ec.^.  ^^ 
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Of  the  conditions  of  sale,  the  following  only  are  material 
parts: — 

"  3.  Every  purchaser  shall  immediately  pay  down  a  de- 
posity  in  the  proportion  of  201.  for  every  1002.  on  his  pur- 
chase-money,  into  the  hands  of  Mr.  Iieifchild,  as  agent 
for  the  vendor,  and  sign  an  agreement  for  the  completing 
the  purchase,  and  for  payment  of  the  remainder  of  the 
purchase-money  to  the  vendor,,  on  the  1st  day  of  June  next, 
at  the  office  of  Messrs.  Frere  &  Co.,  at  which  time  and  place 
the  purchases  are  to  be  completed ;  and  the  purchasers  shall 
then  have  the  actual  possession,  or  be  entitled  to  the  rents 
and  profits  of  their  respective  lots,  all  outgoings  up  to  that 
time  being  cleared  by  the  vendor;  and  in  case,  from  any 
cause  whatsoever,  the  purchases  of  any  of  the  said  lots 
shall  not  be  completed,  the  respective  purchasers  of  such 
lots  shall  pay  to  the  purchaser  interest  on  the  purchase- 
money  of  such  lots,  and  on  the  price  of  the  timber  therein, 
to  be  ascertained  in  manner  hereinafter  mentioned,  after 
the  rate  of  42.  per  cent  per  annum  to  the  day  of  completion. 

"  4.  The  purchaser  of  each  lot  shall  take,  at  a  valuation 
to  be  made  by  two  competent  persons  and  their  umpire, 
to  be  appointed  in  manner  hereinaft^er  mentioned,  the 
vendor's  fixtures,  an  inventory  of  which  will  be  produced 
at  the  time  of  sale,  and  also  the  growing  crops,  dressings, 
half-dressings,  and  manure  in  or  upon  the  various  lands 
comprised  in  their  respective  lots;  and  also  all  timber  and 
timber-like  trees,  pollards,  tellers,  and  saplings,  on  his  or 
her  lot,  down  to  Is.  per  stick,  inclusive. 

"  5.  The  vendor  will  deduce  a  good  title  to  the  lots  sold, 
and  will,  within  twenty-one  days  from  the  day  of  sale,  at 
his  own  expense  prepare  and  deliver  to  each  purchaser, 
or  to  his  or  her  solicitor,  an  abstract  of  his  title. 

"  6.  That,  within  twenty-one  days  from  the  delivery  of 
the  abstract  to  each  purchaser  or  his  solicitor,  all  objec- 
tions to  the  title  shall  be  stated  in  writing,  and  delivered 
at  the  office  of  Messrs.  Frere  &  Co.,  in  default  of  which  the 
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title  of  the  vendor  shall  be  considered  as  accepted  hj  such        184a 
purchaser. 

'^  15.  If  any  of  the  purchasers  shall  neglect  or  fail  to  com* 
ply  mth  the  above  conditions,  his  or  her  deposit-money 
shall  be  actually  forfeited  to  the  vendor,  who  shall  be  at 
full  liberty  to  resell  the  lot  or  lots  bought  by  him  or  her, 
either  by  public  auction  or  private  contract,  and  the  defi- 
ciency (if  any)  occasioned  by  such  second  sale,  together 
with  all  expenses  attending  the  same,  shall  immediately 
after  the  same  sale  be  made  good  to  the  vendor  by  the 
defaulter  at  this  present  sale;  and  in  case  of  the  non-pay- 
ment of  the  same,  the  whole  thereof  shall  be  recoverable 
by  the  vendor  as  and  for  liquidated  damages,  and  it  shall 
not  be  necessary  previously  to  tender  a  conveyance  to  the 
purchaser.'' 

The  last  condition  was  the  usual  stipulation  for  a  refer- 
ence of  disputes  to  arbitration. 

The  defendant,  in  further  execution  of  the  trust  to  sell 
contained  in  the  testator's  will,  caused  other  heredita- 
ments of  the  testator  to  be  put  up  for  sale  by  public  auc- 
tion, by  Mr.  Leifchild,  at  G-arraway's  Coffee-house,  on  the 
8th  of  June,  1846,  in  several  lots. 

Lot  1  consisted  of  a  farm,  part  freehold  and  part  copy- 
hold, on  the  east  side  of  Debden-green,  comprising  the  se- 
veral particulars  therein  mentioned;  also  two  cottages 
and  lands,  consisting  of  84  a.  Ib.  18p.  Lot  2  comprised  a 
copyhold  estate  on  the  west  side  of  Debden-green,  con- 
sisting of  a  cottage  and  lands,  admeasuring  47a.  9 p.;  and 
Lot  8  comprised  two  copyhold  tenements,  with  gardens 
containing  27p. 

At  the  end  of  the  printed  particulars  and  conditions  of 
the  sale  were  statements,  that  the  lands  in  Lot  2  were 
in  the  occupation  of  Mr.  David  King,  a  most  respectable 
tenant  at  will;  that  the  house,  garden,  and  buildings  in 
Lot  2  were  in  hand;  and  that  the  land-tax  charged  on  such 
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1648.  portions  of  the  several  lots  as  were  liable  thereto,  was 
2Z.  58,,  and  that  the  same  would  be  apportioned  in  the 
usual  way. 

The  plaintiff  became  the  purchaser,  at  the  sale,  of  Lots 
1,  2,  and  8,  at  the  price  of  4500L,  and  he  thereupon,  in 
pursuance  of  the  conditions  of  sale,  paid  a  deposit  of  90(ML 
to  the  auctioneer;  and  he  also  signed  a  memorandum,  ac* 
knowledging  that  he  had  purchased  Lots  1,  2,  and  8  in  the 
particular  of  that  day's  sale,  for  the  sum  of  45002.;  and 
also  agreeing  to  fulfil  the  conditions  under  which  the  same 
lots  were  sold. 

By  the  conditions  upon  the  second  sale,  it  was  stipu- 
lated by  the  third  clause,  that  the  purchase  should  be 
completed  and  the  purchase-money  paid  to  the  vendor  on 
the  29th  of  September,  1846. 

The  conditions  upon  the  second  sale  were  otherwise  the 
same,  mutatis  mutandis,  as  the  conditions  upon  the  first 
sale. 

It  was  subsequently  arranged  that  the  two  contracts 
should  be  completed  at  the  same  time. 

Abstracts  of  the  defendant's  title  to  the  lots  purchased 
by  Mr.  Gree  were  sent  to  him  in  due  time;  but  in  such  ab- 
stracts, the  title  to  the  redeemed  land-tax  was  not  deduced. 
It  was,  however,  supplied  immediately  on  its  being  ask- 
ed for. 

Mr.  Pearse  was  not  admitted  as  tenant  of  the  copyhold 
premises  until  August,  1846;  and  up  to  that  date  the 
vendor's  title  was,  in  this  respect,  defective 

Objections  to  the  title,  as  deduced,  were  made,  but  after 
the  twenty-one  days  limited  by  the  conditions  for  making 
objections  The  vendors  proceeded  to  answer  the  objec- 
tions, but  subject  to  a  stipulation  by  them,  that  it  was  to 
be  without  prejudice  to  the  rights  of  the  vendor  under 
the  6th  condition. 

Discussions  as  to  the  title  continued  between  the  soli- 
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citors  for  the  plaintiff  and  the  solicitors  for  the  defend-  1848. 
ant,  on  some  points  of  no  great  importance  as  to  the 
freehold  parts,  and  as  to  the  identity  of  the  copyhold 
parts,  until  September,  1846,  when  the  drafts  of  the  pro- 
posed deeds  of  assurance  were  submitted  to  the  vendor's 
solicitors  by  the  purchaser's  solicitors,  and,  after  a  pro- 
tracted discussion,  they  were  finally  approved,  on  behalf 
of  both  parties,  on  the  16th  of  November,  1846;  but  the 
engrossments  of  the  conveyance  and  assignment  of  the 
fireehold  and  leasehold  parts,  and  of  the  surrender  of  the 
copyhold  parts,  were  not  sent  to  the  vendor's  solicitors  until 
January,  1847.  All  the  engrossments  were  ready  for  final 
settlement  previously  to  or  on  the  4th  of  January,  1847. 

In  the  month  of  September,  1846,  the  tenant,  Mr.  King, 
advertised  for  sale  all  his  growing  crops,  hay,  and  straw,  on 
the  premises  occupied  by  him.  The  plaintiff  required  the 
defendant  to  prevent  the  threatened  sale,  as  being  contrary 
to  the  stipulations  of  his  contract  of  purchase,  and  greatly 
detrimental  to  the  estate;  but  the  defendant  merely  gave 
notice  to  Mr.  King  not  to  remove  such  crops,  and  referred 
him  to  the  plaintiff  to  arrange  as  to  the  same;  but  the  de- 
fendant took  no  steps  to  prevent  his  doing  so.  Mr.  King 
afterwards  removed  the  straw  and  hay,  thereby  injuring 
the  property  to  the  amount  of  2002L,  as  the  plaintiff  alleged. 
The  plaintiff  being  left  to  arrange  as  he  best  could  with 
Mr.  King,  in  respect  of  the  damage  thus  done,  accepted 
61L  of  him,  and  the  defendant  refused  to  make  any  ftir- 
ther  compensation  to  the  plaintiff. 

The  timber  on  the  premises  was  valued  in  the  month  of 
October,  1846,  and  the  valuation  of  the  growing  crops, 
half  dressings,  and  manure,  was  completed  on  the  4th  of 
January,  1847,  at  a  total  balance  of  17922.  Is.  On  that 
day,  Messrs.  Frere  &  Co.  appointed  the  following  Monday 
as  the  time  for  completing  the  purchase  The  valuation 
was  made,  by  Mr.  Leifchild,  on  behalf  both  of  the  vendor 
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184a  and  the  purdiaser;  but  the  plaintiff,  upon  the  amount  of 
the  valuation  being  oommunicated  to  him,  objected  that 
the  valuation  included  certain  particulars  valued  at  102., 
which  he  was  entitled  to  have  irithout  valuation ;  and  that 
it  allowed  the  plaintiff  nothing  beyond  the  612.  for  the  in* 
jury  occasioned  by  Mr.  King. 

The  discussion  of  these  questions  protracted  the  negotia- 
tion for  the  completion  of  the  sale. 

The  plaintiff  was  not  put  into  possession  of  the  pre- 
mises; but  he  was  allowed  to  enter  for  the  purpose  of 
sowing  the  wheat  crops;  of  which  permission  he  did  not 
avail  himself,  and  he  alleged  that  the  only  advantage  he 
had  therefrom  was  to  feed  cattle  on  the  stubble  land.  The 
defendant  claimed  interest  firom  him  firom  the  date  of  the 
sale  until  the  purchase  should  be  completed. 

The  whole  amount  of  the  purchase-moneys  and  interest^ 
and  valuations,  &c.,  as  made  up  by  the  defendant  on  the  6th 
of  January,  1847,  was  86062^  13«.  3d.;  and  that  amount 
was  then  appaxently  ascertained,  and  the  conveyances  and 
assurances  were  then  arranged  to  be  executed,  and  the 
purchase  to  be  completed. 

The  plaintiff's  solicitors,  and  the  plaintiff  himseli^  subse- 
quently, objected  to  some  of  the  items  of  the  valuation,  and 
claimed  a  further  deduction,  both  for  the  injury  done  by 
Mr.  King  and  for  the  plaintiff's  not  having  had  the  ooeu- 
pation  of  the  land. 

Messrs.  Rutter  &  Trotter,  the  plaintiff's  solicitors,  wrote 
a  letter  to  the  defendant's  solicitors  on  the  8th  of  January, 
1847,  in  which  they  disputed  the  plaintiff's  obligation 
to  pay  interest,  and  which  further  proceeded  thus: — 

"  We,  further,  do  not  consider  the  sum  of  612L  an  ade^ 
quate  compensation  for  the  removal  of  hay  and  straw  firom 
Uie  fium.  Mr.  Qtee  has  sustained  great  loss  and  inconve- 
nience, both  by  this  removal  and  by  your  refusal  to  aUow 
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him  to  enter  on  the  land  for  the  purpose  of  sowing  the        I84a 
wheat  crop.    The  amount  of  this  compensation  can  only 
be  determined  by  practical  farmers,  and  we  shall  claim  it 
as  a  deduction  from  the  purchase-money  as  soon  as  it  can 
be  ascertained.'' 

Messrs.  Frere  &  Co.,  on  the  10th  of  January,  wrote,  in 
reply  to  Messra  Butter  &  Trotter,  as  follows: — 

"  Lincoln Vinn,  10th  January,  1847. — ^Pearse  to  Gee. — 
In  reply  to  your  letter  of  the  8th  instant,  we  beg  to  re- 
mind you  that  the  whole  of  the  delay  in  completing  this 
purchase  has  been  on  the  part  of  the  purchaser;  and  that, 
down  to  the  present  moment^  we  have  not  received  from 
you  such  a  conveyance  as  Mr.  Pearse  could  be  required 
to  execute;  and  this  notwithstanding  you  were  perfectly 
aware  that  the  estate  remained  unproductive,  and  in  the 
&ce  of  a  distinct  notice  from  us,  that  interest  would  be 
required  of  the  purchaser.  With  respect  to  Mr.  Gee  being 
entitled  to  possession,  we  have  only  to  remark,  that  if  he 
had  completed  the  purchase  on  the  days  named  in  the  con- 
ditions of  sale,  we  were  quite  prepared  to  give  him  posses- 
sion; and  the  conditions  do  not  admit  of  the  construction 
you  have  put  upon  them.  But  so  far  is  it  firom  being  the 
fact,  as  erroneously  stated  in  your  letter,  that  he  was  re- 
fused possession  for  the  purpose  of  sowing  his  wheat  crop, 
we  find  firom  the  correspondence,  that  within  a  week  of 
his  application  Mr.  Gee  was  in  possession  for  this  purpose, 
and  a  few  days  later  we  allowed  him  to  turn  in  cattle  on 
a  part  of  the  farnt  Under  such  circumstances,  we  can  on 
no  account  waive  our  right  to  interest  on  the  purchase 
money  and  the  price  of  the  timber. 

''  With  respect  to  the  claim  set  up  by  Mr.  Gee  for  com- 
pensation on  account  of  the  removal  off  the  farm  of  the 
stock  of  the  late  tenant,  although  we  were  entitled,  under 
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1848.  the  covenants  of  an  expired  lease,  to  compensationi  of 
which  we  expressed  ourselves  willing  to  give  the  benefit 
to  Mr.  Gee,  we  do  not  admit  that  Mr.  G^e  is  entitled  to 
any  compensation  whatever;  and  as  our  offer  is  met  in 
such  a  spirit,  we  beg  you  will  understand  that  we  with- 
draw it." 

The  following  correspondence  subsequently  took  place 
between  Messrs.  Frere  &  Co.,  the  defendant's  solicitors,  and 
Messrs  Rutter  &  Trotter,  the  plaintiff's  solicitors : — 

Messrs.  Frere  &  Co.  to  Messrs.  Rutter  &  Trotter. 

'^  Lincoln's-inn,  13th  January,  1847. — ^Pearse  to  Gee. — 
It  is  almost  needless  to  remind  you,  that  on  the  4th  inst* 
we  made  an  appointment  with  you  for  completing  this 
sale  last  Monday,  of  which,  however,  no  notice  was  taken; 
and  we  have  since  received  several  communications  firom 
Mr.  Gee,  from  which  it  appears  that  he  is  not  able  to  com- 
plete, and  this  fully  explains  the  conduct  of  the  business 
throughout 

"  Under  these  circumstances  we  beg  to  give  you  formal 
notice,  that  the  vendor  is  ready  to  execute  the  conveyance 
and  make  the  surrenders  whenever  you  think  proper  to 
send  them;  and  we  beg  to  make  another  appointment  for 
completion  on  this  day  week,  at  one  o'clock,  at  our  office; 
but  if  Mr.  Gee  then  fails  to  complete,  we  shall  consider 
that  he  has  failed  to  comply  with  the  conditions  of  sale, 
and  shall  act  accordingly  without  further  notice.  Refer- 
ring to  your  letter  of  the  8th  inst  we  perceive  that  your 
request  to  see  Mr.  Leifchild's  valtiation  of  fixtures  escaped 
our  notice,  we  beg  to  say,  we  shall  be  happy  to  produce  it  to 
you  at  any  time ;  but  with  respect  to  your  inquiry  how  Mr. 
Leifchild  made  out  the  proportion  of  valuation  of  plough- 
ings,  dressings,  &a,  we  have  no  information  on  this  head, 
nor  do  we  think  that  Mr.  Gee  is  entitled  to  require  it." 
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Messrs  Rutter  &  Trotter  to  Messrs.  Frere  &  Co.  1848. 

"Ely-place,  January,  18, 1847. — Pearse  to  Gee. — In  re- 
ply to  your  letters  of  the  10th  and  13th  inst  we  beg  leave 
to  say,  that  we  altogether  deny  that  the  whole  of  the  delay 
in  completing  this  purchase  has  been  on  our  part;  and  we 
shall  be  able  to  prove,  that,  if  you  had  met  Mr.  Gee  at  the 
commencement  in  a  liberal  and  proper  manner,  the  pur- 
chase might  have  been  completed  several  months  ago.  The 
business  could  not  have  been  concluded  until  the  valua- 
tions were  made;  we  agreed  to  your  own  valuer  acting  for 
Mr.  Gee,  and  we  did  not  receive  the  valuations  from  you 
until  the  5th  inst. 

"  We  repeat,  that  the  vendor  is  not  entitled  to  rent  and 
possession  of  the  estate,  and  to  claim  interest  from  the  pur- 
chaser at  the  same  time.  And  we  insist  that  Mr.  Gee  is  en- 
titled to  compensation  for  the  serious  loss  he  has  sustained 
by  the  late  tenant,  and  by  your  refusing  him  possessioil. 

"We  refrain  at  present  from  noticing  several  allegations 
in  your  last  letter,  and  beg  to  inform  you  that  Mr.  Gee  is 
both  ready  and  willing  to  complete  his  purchase,  in  pur- 
suance of  the  conditions  of  sale,  so  far  as  they  can  now  be 
acted  upon.  We  are  advised  to  file  a  bill  against  Mr. 
Pearse,  to  enforce  his  contract,  unless  the  just  claims  of 
Mr.  Gee  are  admitted;  but  for  the  sake  of  peace  we  are 
authorised  to  state,  that  Mr.  Gee  will  accept  2001  as  an 
additional  compensation  for  his  loss,  and  that  he  will 
thereupon  agree  to  the  payment  of  interest  and  the  amount 
of  the  valuations  of  fixtures,  &c.,  although  the  latter  in- 
clude articles  which  he  cannot  be  compelled  to  pay  for. 
We  make  this  offer  without  prejudice,  and,  if  accepted,  Mr. 
Gee  will  be  prepared  to  complete  next  week." 

Messrs.  Frere  &  Co.  to  Messrs.  Rutter  &  Trotter. 

"  Lincoln's-inn,  19th  January,  1847. — Pearse  to  Gee. — 
Referring  to  that  paragraph  of  your  letter  of  yesterday,  in 
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1848.  which  jou  State  that  Mr.  Qee  is  both  ready  and  willing  to 
complete  his  purchase,  in  pursuance  of  the  conditions  of 
sale,  so  far  as  they  can  now  be  acted  on,  we  beg  to  repeat, 
that  Mr.  Brice  Pearse  will  attend  here  to-morrow  after- 
noon at  one,  for  the  purpose  of  completing  the  sale,  and  if 
your  statement  is  true,  Mr.  Qee  will  then  also  attend  and 
complete. 

'^  We  are,  however,  more  inclined  to  give  credit  to  Mr. 
Gee's  own  statement  of  his  inability,  than  to  your  assur- 
ances to  the  contrary,  and,  if  he  does  not  then  attend,  are 
prepared  to  act  upon  his  admissions.  We  decidedly  refuse 
to  make  any  allowance  to  Mr.  Gee  for  his  alleged  losses, 
because,  if  any  such  loss  has  arisen,  which  we  do  not  be- 
lieve, it  is  in  consequence  of  his  own  default  Mr.  Gee, 
having  submitted  to  abide  by  Mr.  Leifchild's  valuation,  al- 
though we  called  on  him  to  appoint  his  own  valuer,  cannot 
now  question  his  valuation.  As  to  our  treatment  of  Mr. 
Gee  in  the  earlier  stage  of  the  proceeding,  we  merely  ad- 
hered to  the  conditions,  and  resisted  unfounded  objections, 
T^hich  objections,  after  they  had  served  the  purpose  of 
delay,  for  which  they  were  propounded,  you  have  invariably 
withdrawn.  Although  it  is  now  seven  months  since  the 
first  purchase,  and  nearly  four  months  since  the  second 
purchase  should  have  been  completed,  we  have  not  yet 
received  firom  you  the  conveyances  in  a  state  in  which  our 
clients  could  execute  them. 

''  We  shall  be  quite  ready  to  appear  to  any  process  you 
may  think  proper  to  issue.'' 

In  the  course  of  the  discussions  between  the  soUcitora 
as  to  the  title  and  conveyance,  the  vendor's  solicitors,  in  a 
letter  of  the  13th  of  November,  1846,  to  the  plaintiff's  soli- 
citors, wrote  thus:  ''We  have  had  inquiries  whether  Mr. 
Gee  was  desirous  of  parting  with  the  estate  at  the  price 
he  has  agreed  to  give  for  it,  and  as  he  seems  so  unwill- 
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ing  to  complete,  perhaps  he  would  wish  us  to  follow        1848. 
this  up." 

Upon  this  suggestion  Mr.  Gee  wrote  the  following  letter 
to  Mr.  Prere,  dated  the  12th  of  December,  1846 : — 

"I  presume,  by  your  offering  to  take  the  Loughton 
estate  off  my  hands,  that  you  have  some  client  who  wishes 
for  it.  I  haye,  in  consequehce  of  haying  the  offer  of  other 
property,  resolyed  to  acquaint  you,  that,  if  I  deriye  a  profit 
of  5002.,  your  client  may  haye  it  before  the  additional  costs 
of  the  stamp  duty  be  incurred,  and  then  it  will  be  yery 
cheap,  because  the  railway,  which  will  be  commenced  in  the 
spring,  will  add  great  additional  yalue  to  the  property.  As 
my  cattle  at  Loughton  are  doing  yery  ill  on  the  cloyer, 
and  there  is  grass  which  is  taking  injury  from  not  being 
fed  off,  I  wish  you  would  allow  the  gardener  to  send  the 
bullocks  into  some  of  the  pastures,  and  you  may  consider 
them  as  joint-stock  if  anything  should  occur  to  preyent 
the  completion  of  the  purchase,  which  will  not  be  on  my 
part" 

This  letter  was  followed  by  the  three  following  letters 
from  Mr.  Gee  to  Mr.  Pearse: — 

"  Bishops  Stortford,  January  8, 1847. — I  have  to  request 
of  you  the  favour  to  allow  me  a  few  minutes'  conversation 
to-morrow  morning,  and  will  call  at  your  office  about 
half-past  eleven  on  my  way  to  Lincoln  Vinn-fields,  where 
I  have  to  attend  a  meeting  at  twelve,  from  which  I  could 
come  at  any  subsequent  time,  if  that  mentioned  above 
should  not  be  convenient." 

"  Bishops  Stortford,  January  9, 1847. — I  received  a  copy 
of  your  letter  this  morning.  You  can,  if  you  like,  relieve 
me  from  this  distress,  because  you  know  one  who  would 
take  the  purchase,  or  give  me  a  little  time.    I  will  call 

z  2 
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^848^      about  twelve;  pray  see  me,  and  relieve    a  distracted 
mind/' 

"  Bishops  Stortford,  January  11,  1847. — Just  as  I  was 
starting  for  town  for  the  purpose  of  meeting  some  parties 
to  treat  for  a  property  to  enable  me  to  settle  with  you,  I 
received  a  letter  postponing  it  to  Wednesday  at  two,  and  I 
have  my  doubts  of  their  sincerity,  although  Mr.  Parker  of 
Lewisham  is  the  solicitor  to  the  party,  who  lives  near  Col- 
chester. Pray  do  relieve  me  from  this  anxiety,  which  you 
can  do  if  jou  please,  as  you  said  on  Saturday  your  client 
would  take  the  estate.  Make  me  pay  for  my  folly,  but  not 
too  severely,  to  the  injury  of  my  family;  leave  that  to  your 
good  father,  who  would  do  no  injustice  but  deal  mercifuUy 
to  all  men.  If  you  could  relieve  me  by  'a  line,  in  mercy 
do  it" 

After  the  above  letters  tlie  following  letters,  among 
others,  passed  between  the  plaintiff  and  Mr.  Frere: — 

Mr.  Frere  to  Mr.  Gee. 

"  Lincoln's-inn,  January  11,  1847. — I  have  this  morning 
received  your  two  letters  I  am  very  sorry  for  the  great 
embarrassment  you  appear  to  be  in.  I  did  not  say  on  Sa- 
turday that  my  client  would  take  the  estate;  on  the  con- 
trary, I  told  you  it  was  too  late  for  me  to  enter  into  any 
such  negotiation.  I  did  not  even  believe  you  sincere  (and 
I  told  you  so),  in  your  professed  desire  to  get  rid  of  your 
bargain.  I  know  nothing  of  your  affairs,  and  am  therefore 
not  able  to  undertake  relieving  you;  and  I  owe  it  to  my 
clients  to  consult  their  safety  in  the  first  place;  and  the 
simple,  straightforward  course  appears  to  me  the  best, 
namely,  to  put  the  estate  up  for  resale. 

"  I  am  very  sorry  to  cause  you  vexation ;  but  I  believe 
that,  to  be  explicit  with  you,  is  best  for  your  interests  as 
well  as  my  clients'." 
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Mr.  Qee  to  Mr.  Frere.  1848. 

"  Bishops  Stortford,  January  12,  1847. — I  am  much 
obliged  by  your  favour  of  yesterday.  Would  you  do  me 
the  kindness  to  favour  me  with  a  note  directed  to  the 
Jerusalem  Coffee-house,  Cornhill,  (where  I  have  appointed 
to  meet  the  parties  about  the  sale  of  another  property, 
at  two  o'clock),  to  say  whether^  I  can  see  you  afterwards, 
and  at  what  time." 

Mr.  Prere  to  Mr.  Gee; 

"  Lincoln Vihn,  13th  January,  1847. — In.  reply  to  your 
letter  just  received,  I  beg  to  state,  that  I  have. an  appoint- 
ment at  three  to-day  at  the  West-end,  and  I  ^  shall,  proba- 
bly, be  engaged  down  to  that  hour  at  Westminster.  I  beg 
to  repeat,  that  I  think  this  double  correspondence  very  ob- 
jectionable, and  I  shall  feel  obliged  by  your  sending  any 
communication  you  may  have  to  make  to  me  through  your 
solicitors  in  the  usual  way.'' 

The  plaintiff  filed  his  bill  on  the  13th  of  February,  1847, 
to  enforce  the  specific  performance  of  the  agreement;  not- 
withstanding  which,  the  correspondence  was  continued), 
and  the  following  letters  among  others  passed: — 

Messrs.  Frere  &  Co.  to  Messrs  Rutter  &  Trotter. 

"  Lincoln's-inn,  April  1,  1847. — Qee  to  Pearse. — In  re- 
ply to  your  letter  of  the  29th  ult.,  we.  beg  to  refer  you  to 
ours  of  the  3<Hh  October  and  the  11th  and  16th  uH. 

'' We  must  beg  you  to  adopt  a  decided  and  intelligible 
course;  either  carry  out  the  agreement  to  which  we  came 
with  you  for  the  settlement  of  the  business,  or  tell  us  at 
once  that  you  do  not  mean  to  abide  by  that  agreement, 
but  to  get  what  abatement  you  can  by  impugning  Mr. 
Leifchild's  valuations.  We  shall  then  consider  the  arrange- 
ment at  an  end,  and  know  how  to  deal  with  the  matter. 
We  have  been  advised  by  counsel  to  file  a  cross  bill,  which 
wehave  hitherto  deferred  doing,  in  the  hope  that  the  pur- 
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1848^      chase  might  be  completed  without  further  litigation.    We 
have  no  objection  to  produce  the  inventory  of  fixtures.'' 

Mr.  Gee  to  Mr.  Frere. 

"Bishops  Stortford,  April  11,  1847. — I  have  again  to 
implore  your  good  offices  to  relieve  me  from  the  unfortu- 
nate dilemma  I  am  placed  in  with  regard  to  Loughton.  I 
have  vainly  endeavoured  to  obtain  the  means  of  complet- 
ing the  purchase;  but  the  present  state  of  the  money- 
market  has  frustrated  my  hopes,  and  I  trust  in  mercy  to 
an  old  practitioner  (who  has  always  endeavoured  to  con- 
duct himself  respectably),  you  will  feel  some  commisera- 
tion. I  do  not  wish  your  clients  to  suffer;  but  if  they  would 
allow  Mr.  Leifchild  to  sell  the  property  again,  I  am  willing 
to  make  good  any  loss  and  pay  all  expenses.  I  regret  to 
hear  you  have  been  suffering  from  a  visitation  of  Provi- 
dence; and  to  the  same  cause,  I,  in  great  measure,  attri- 
bute my  failure  in  this  matter;  as,  had  it  not  been  for  my 
paralytic  attack  in  June  last  year,  I  firmly  believe  you 
would  not  have  been  subjected  to  the  trouble  I  have  given 
you.  Let  me  again  implore  you,  in  the  name  of  a  beloved 
wife  and  four  children,  to  mitigate  my  distress,  which  un- 
fits me  for  business,  and  is  unbearable;  and  I  dread  the 
consequencea" 

Mr.  Frere  to  Mr.  Gee. 

"  Lincoln's-inn,  April  12,  1847. — I  beg  to  acknowledge 
the  receipt  of  your  letter  of  yesterday,  in  which  you  refer 
to  your  professional  respectability  as  a  ground  for  asking 
that  I  should  employ  Mr.  Leifchild  to  resell  the  estate  at 
Loughton,  in  consequence  of  your  inability  to  complete 
your  contract  for  purchasing  it  I  find  that,  during  my 
absence,  you  have  filed  a  bill  for  a  specific  performance  of 
the  contract,  and  that  large  concessions  have  been  offered 
by  my  client  in  order  to  enable  you  to  complete;  but  our 
endeavours  to  arrange  matters  have  been  met  by  your  so- 
licitors in  a  manner  clearly  meant  only  to  delay  and  em- 
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barras  us;  and  it  now  appears,  on  your  own  acknowledg-      ^1848. 
ment,  that  these  proceedings  have  been  taken  on  your  part 
with  the  full  knowledge,  that,  through  your  want  of  means, 
they  could  end  in  nothing  but  expense  and  delay. 

"  I  can  reconcile  such  conduct  with  your  former  credit, 
only  by  supposing  that  you  are  not  master  of  your  own  ac- 
tions, and  I  must  decline  further  correspondence  with  a 
gentleman  so  circumstanced;  neither  will  I  have  any- 
thing to  do  with  Mr.  Leifchild,  who  has  lent  himself  to  be 
your  instrument'' 

Messrs.  Frere  &  Co.  to  Messrs.  Rutter  &  Trotter. 

"  Lincoln's-inn,  April  12,  1847. — Pearse  to  Gee. — ^We 
have  received  no  answer  from  you  to  our  letter  of  the  1st 
inst.;  and  we  have  this  morning  heard  from  Mr.  Gee,  in  a 
manner  which  satisfies  us,  and  will  probably  satisfy  the 
Court,  with  respect  to  your  proceedings;  and  having  done 
all  in  our  power  to  enable  Mr.  Gee  to  complete  his  contract, 
without  effect,  we  beg  to  say  we  must  decline  any  frirther 
negotiatioD.  As  the  draft  agreement  we  sent  you  is  no 
longer  of  any  use,  you  had  better  return  it  to  us.*' 

The  Same  to  the  Same. 

"  Lincoln's-inn,  26th  April,  1847. — ^We  request  you  will 
return  us  the  engrossment  of  the  covenant  to  indem- 
nify Mr.  Pearse  against  the  rent  &c.  of  Mrs.  Whitaker's 
lease,  which  was  sent  you  on  the  24th  of  November  last, 
for  the  purpose  of  having  it  executed  by  Mr.  Gee,  and  which 
is,  of  course,  now  useless." 

Messrs.  Rutter  &  Trotter  to  Messrs.  Frere  &  Co. 

"  Ely-place,  May  5,  1847. — Pearse  and  Gee. — Wq  wish 
you  to  take  notice,  that  we  claim  a  lien  on  the  deposit 
monies  in  your  hands,  for  the  costs  due  to  us  by  Mr.  Gee 
in  the  above  matters,  and  amounting  to  the  sum  of 
140t  58.  4d" 
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1848.  Messra  Rutter  &  Trotter  to  Messrs.  Foster  &  Co. 

"Ely-place,  August  3,  1847. — Gee  v.  Pearse. — ^Having 
been  informed  that  you  have  proceeded  ta  a  sale  of  the 
Loughton  property,  without  having  intimated  to  Mr.  Gee 
the  intention  of  the  vendor  to  rescind  the  contract,  and 
having  actually  resold  the  estate,  as  we  understand,  at  a 
ruinous  reduction  in  price,  we  beg  ta  inform  you,  that  Mr. 
Gee  will  not  submit  to  what  he  oonsiders  an  unwarrant- 
able proceeding  on  the  part  of  the  vendor;  and  that,  unless 
an  arrangement  is  forthwith  made  for  the  return  of  the 
deposits,  he  will  proceed  with,  the  suit.  As  you  have  not 
filed  the  defendant's  answer,  we  must  issue  attachment." 

The  defendant  by  his  answer,  filed  on  the  I7th  of  Au- 
gust, 1847,  insisted  that  the  contract  had  properly  deter- 
mined, and  stated,  that,  about  the  end  of  the  month  of 
Jun^  1847,  no  further  communication  having  in  the  mean- 
time ta£:en  place  between  Mr.  Gee  or  his  solicitors,  and  Mr. 
Pearse  or  His  solicitors,  in  relation  to  the  purchase,  Mr. 
Pearse,  in*  pursuance  of  the  power  reserved  to  him  in  the 
conditions  of  sale,  caused  the  premises  to  be  again  ad- 
vertised for  sale  by  auction,  at  Garraway's  Cofiee-house, 
on  Wednesday,  the  14th  day  of  July,  1847;  and  the 
same  were  put  up  for  sale  accordingly,  under  similar  con- 
ditions of  sale  as  on  the  former  occasions;  and  one  Mr. 
John  Williams  being  the  highest  bidder  at  the  auction,  be- 
came the  purchaser  thereof  for  the  sum  of  721Q2L,  exclu- 
sive of  timber  and  fixtures,  which  were  taken  at  the  sums 
named  in  the  said  valuation  of  Mr.  Leifchild,  the  amount 
of  such  purch^^se-money  being  1140J1  less  than  the  amount 
agreed  to  be  paid  onp  the  former  sales  of  the  same  premises 
by  Mr.  Gee.  The  defendant  also  stated,  that  Mr.  Gee  was 
present  at  the  sale,  and  made  no  objection  thereto;  and  the 
defendant  further  stated;  that  he  intended  to  complete  the 
contract  with  Mr.  John  Williams,  and  to  convey  the  pre- 
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mises  to  him  on  being  paid  the  purchase-money  for  the        1848. 
same,  when  the  time  for  so  doing  should  arrive;  and  also 
to  retain  the  deposit-monies  paid  by  Mr.  Gee  on  his  pur- 
chases, as  being  absolutely  forfeited,  by  reason  of  his  non- 
performance of  the  conditions  of  sale  on  his  part 

Mr.  Wigvam  and  Mr.  Cots,  for  the  plaintiff.  June  2tui. 

'Mx.Rvsseil  and  Mr.  T.  J.PhiXlipa,  for  the  defendant. 

[Hobson  V.  BM  (a) J  and  Oee  v.  Paget  (h)  were  cited.] 

The  ViCB-CHANCBLLoa. — If  the  defence  had  rested  solely 
on  the  powers  and  rights  conferred  on  the  vendor  by  the 
15th  condition  of  sale,  it  would  have  failed;  but  the  conduct 
of  the  parties  has  rendered  this  case  one  of  great  difficulty. 

The  Yiob-Changbllob: —  June  l6iJL 

In  this  case  I  continue  of  opinion,  that,  had  the  ven- 
dor's, defence  rested  solely  on  the  powers  and  rights  con- 
ferred on  him  by  the  15th  condition  of  sale,  the  defence 
must  have  failed.  But  I  conceive  that  it  does  not  so  rest; 
and  thaJbf  assuming  him  to  have  never  become  entitled,  or 
to  have  precluded  himself  from  asserting  any  title  to  avail 
himself  of  that  condition,  it  is,  nevertheless^  ^competent  to 
him  to  shew,  for  the  purpose  of  defeating  the  purchaser  in 
this  suit,  that  the  latter  has-  so  acted  as  to  have  lost  the 
right  to  specific  performance.    Has  he,  then,  done  so? 

The  times  appointed  by  the  contracts  in  question  for 
completing  the  purchases  respectively,  had  passed  pre- 
viously to  October,  1846;  and  certainly  I  think,  that,  in 
or  before  November  of  that  year,  the  title  upon  each  was 
accepted.  The  conveyances  were  prepared;  and  if  they 
were  not  finally  settled  and  ready  in  or  before  .December, 
1846, 1  consider,  upon  the  evidence,  that  for  this  no  blame 
rests  on  the  vendor. 

(a)  2  Bear.  17.  (h)  Amb.  198. 
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^B48.  ^  The  purchases,  it  is  clear  to  me,  might  and  ought  to 
have  been  completed  in  the  course  of  January,  1847,  or 
earlier;  and  the  one  question, — or  at  least  a  very  material 
question, — ^to  be  asked  and  answered  is,  how  was  this  pre- 
vented? 

Now,  setting  aside  the  considerations  that  may  properly 
belong  to  the  error  of  including  in  the  valuation  of  fixtures 
some  fixtures  that  ought  not  to  have  been  comprised  in  it — 
to  the  vendor's  conduct  upon  that  subject — ^to  the  sums  of 
611,  and  102.  mentioned  in  the  valuation — and  to  the  ven- 
dor's conduct  concerning  as  well  these  two  sums  as  the 
claim  made  by  Messrs.  Rutter  &  Trotter  (the  purchaser's 
solicitors),  in  their  letter  of  the  8th  of  January,  1847,  in 
these  terms: — "We further  do  not  consider  the  sum  of  61£ 
an  adequate  compensation  for  the  removal  of  hay  and 
straw  from  the  farm.  Mr.  Gee  has  sustained  great  loss 
and  inconvenience,  both  by  the  removal  and  by  your  re- 
fusal to  allow  him  to  enter  on  the  land,  for  the  purpose 
of  sowing  the  wheat  crop.  The  amoimt  of  this  compensa- 
tion can  only  be  determined  by  a  practical  farmer;  and 
we  shall  claim  it  as  a  deduction  from  the  purchase-money, 
as  soon  as  it  can  be  ascertained," — I  am  satisfied  that  it  was 
through  the  purchaser's  default  that  the  completion  of  the 
purchases  did  not  take  place  in  January,  1847,  or  earlier. 
A  perusal  of  the  answer,  the  correspondence,  and  the  other 
evidence,  cannot,  I  think,  lead  to  any  other  conclusion. 

The  error  regarding  the  fixtures,  however,  was,  I  con- 
ceive, not  more  attributable  to  the  vendor  than  to  the  pur- 
chaser. The  production  of  the  valuation  was  offered  by  the 
defendant's  solicitors,  in  their  letter  to  Messrs.  Rutter  & 
Trotter,  of  the  13th  of  January  (a).  The  answer  to  that 
letter  is  dated  the  18th  of  January,  and  is  in  these  terms: — 

[His  Honor  here  read  the  letter  of  Messrs.  Rutter  & 
Trotter,  of  the  18th  of  January,  1847,  ante,  p.  333.] 

This  letter,  it  is  observable,  does  not  specify  or  distin- 

(a)  See  ante,  p.  332. 
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guish  the  fixtures  or  class  of  fixtures  which  ought  not  to  ^®^* 
have  been  valued.  But  the  letter  in  reply  from  the  ven- 
dor's solicitors  (that  of  the  19th  of  January),  contains  this 
paragraph : — ^'  Mr.  Gee,  having  submitted  to  abide  by  Mr. 
Leifchild's  valuation,  although  we  called  on  him  to  appoint 
his  own  valuer,  cannot  now  question  his  valuation.'' 

That  the  view  thus  taken  of  the  vendor's  or  the  purchaser's 
rights  in  respect  of  the  error  was  correct,  I  do  not  say; 
but,  by  the  whole  of  the  correspondence  and  evidence,  I 
am  satisfied  that  if  this  had  been  the  only  difficulty — ^the 
only  impediment — there  would  not  have  been  substantially 
any  difficulty,  any  impediment,  in  the  way  of  completing 
the  purchases.  I  am  satisfied  that,  by  timely  explanation 
to  the  defendant's  solicitors  on  that  head,  accompanied  by 
ability  and  readiness  on  the  purchaser's  side  to  do  and 
accede  to  what  it  was  incumbent  on  him  to  do  and  accede 
to,  he  might  and  would  have  obtained  the  vendor's  assent 
to  the  correction  of  the  error.  I  am  convinced  that  this 
was  not  the  circumstance, — was  not  one  of  the  citcum- 
stances, — ^which  caused  the  purchases  not  to  be  completed 
before  the  end  of  January,  1847. 

The  answer  on  this  subject  says,  that,  if  the  plaintiff  had 
ever  specifically  pointed  out  the  errors,  or  any  other  errors, 
if  any  there  were  in  the  valuation,  the  defendant  would 
always  have  been  ready  and  willing  to  have  them  corrected, 
and  the  amount  of  the  valuation  reduced  accordingly.  My 
beUef,  I  repeat,  goes  with  this  statement 

With  regard  to  the  claim  that  I  have  read  from  Messrs. 
Butter  &  Trotter's  letter  of  the  8th  of  January,  the  mate- 
rials before  the  Court  do  not  convince  me  that  it  was  just 
or  well  founded.  They  have,  on  the  contrary,  impressed 
my  mind  with  the  belief  that  it  was  otherwise.  And  I 
cannot  treat  the  vendor's  resistance  to  that  claim  as  as- 
sisting the  plaintiff's  case.  The  question,  however,  as  to 
his  title  to  be  allowed  both  or  one  of  the  sums  of  612.  and 
102L,  is  a  different  question.  The  letter  in  answer  or  reply  to 
that  of  the  8th  of  January  was  of  the  10th,  and  was  thus: — 
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1848.  [His  Honor  here  read  the  letter  of  Messrs.  Frere  &  Co. 

to  Messrs.  Rutter  &  Trotter,  of  the  10th  of  January,  1847, 
stated  ante,  p.  331.] 

Now,  whether  the  concluding  paragraph  of  this  letter  of 
the  10th  was  justifiable  orunjustifiable,wa8well  or  ill-found- 
ed, the  materials  before  the  Court  do  not  enable  me  to  say. 
I  doubt  whether  the  purchaser  was  entitled  to  the  lOZ.,  and 
I  doubt  also  whether  he.  was  entitled  to  the  612.;  but,  as- 
suming that  he  was  entitled  to  both  sums,  and  that  the 
concluding  paragraph  of  the  letter  of  the  10th  of  January 
was  not  well  founded — was  not  justifiable — I  must  still,  I 
think,  consider  whether  it  was  substantially  the  cause,  or 
one  of  the  causes,  which  prevented  or  delayed  the  comple- 
tion of  the  purchases;  and  upon  the  materials  before  me 
I  am  of  opinion  that  it  was  not  I  am  of  opinion,  that^  had 
the  612.,  the  102w,  and  the  error  as  to  the  fixtures,  been  the 
snly  impediments — ^the  only  difficulties — those  impedi- 
ments, those  difficulties,  might  and  would  have  been  sur^ 
mounted  in  a  manner  that  ought  to  have  been  satisfactory 
to  the  purchaser,  and  the  business  closed  before  February 
1847. 

Why,  then,  were  the  purchases  not  completed  before 
that  month?  In  my  opinion,  from  the  want  of  means  on 
the  part  of  the  plaintiff,  the  purchaser,  who  had  not,  but 
was,  as  between  him  and  the  defendant,  bound  to  have,  the 
purchase-money  ready.  I  am  satisfied  that  the  money 
which  the  plaintiff,  even  according  to  the  professed  views 
of  himself  and  his  solicitors,  had  to  pay,  was  not  forth- 
coming; and,  if  every  point  for  which  he  or^  his  solicitors 
contended,  or  professed  to  cont^id^  except  his  request 
for  indulgence,  had  been,  as-  soon  as  suggested,  conceded 
to  him,  would  not  have  been  forthcoming  before  the  insti- 
tution of  the  suit. 

Symptoms  of  this  unreadiness  had  b^un  to  appear  early 
in  January,  if  not  before.  The  vendor's  solicitors,  in  a 
letter  of  the  13th  of  November  to  the  plaintiff's  solicitors, 
had  said,  "  We  have  had  inquiries  whether  Mr.  Gee  was 
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desirous  of  parting  with  tbe  estate  at  the  price  he  has  1848. 
agreed  to  give  for  it;  and  as  he  seems  so  unwilling  to 
complete,  perhaps  he  would  wish  us  to  follow  this  up/' 
And,  on  the  12th  of  December,  1846^  and  the  8th,  9th, 
and  11th  of  January,  1847,  Mr.  Gee  is  found  writing  these 
four  letters  to  one  of  the  vendor's  solicitors,  Mr.  Frere. 
[His  Honor  then  read  these  letters,  which  are  set  out  above, 
pp.  335,  336.] 

The  three  next  letters  between  these  two  gentlemen  are  of 
the  11th,  12th,  and  13th  of  January,  1847,  and  are  these: — 

£His  Honor  here  read  the  three  letters,  set  out  above  at 
pp.  336,  337.] 

On  the  same  13th  of  January,  Messrs.  Frere  &  Co. 
wrote  to  Messra  Rutter  &  Trotter  a  letter  already  men- 
tioned, which  was  thus: — 

[His  Honor  read  the  letter:  see  p.  332.] 

The  letter  in  reply  or  answer,  of  the  18th,  I  have  al- 
ready read,  and  a  letter  of  the  19th,  to  Messrs.  Butter  & 
Trotter,  from  Messrs.  Frere  &  Co.,  one  paragraph  of  which 
I  have  before  stated,  and  after  which  there  does  not,  I 
think,  appear  to  have  been  any  letter  on  either  side  before 
the  filing  of  the  bill,  was  in  these  terms: — 

[His  Honor  read  the  letter  of  the  19th  of  January,  1847: 
see  ante,  p.  334.] 

The  day  of  filing  the  bill  was,  I  believe,  the  13th  of  Fe- 
bruary; but  in  March  and  afterwards  there  was  more  cor- 
respondence, of  which  it  will  not,  perhaps,  be  a  waste  of 
time  to  state  as  much  as  was  subsequent  to  MarcL  The 
letters  subsequent  to  March,  1847,  were  these: — 

[His  Honor  read  the  following  letters: — Messra  Frere 
&  Co.  to  Messrs.  Rutter  &  Trotter,  of  the  1st  of  April,  1847, 
ante,  p.  337;  Mr.  Gee  to  Mr.  Frere,  of  the  11th  of  April, 
1847,  ant«,  p.  338;  Mr.  Frere's  reply,  of  the  12th  of  April, 
1847,  ante,  p.  338;  Messrs.  Frere  &  Co.  to  Messrs.  Rutter 
&  Trotter,  of  the  same  date,  ante,  p.  339 ;  the  same  to  the 
same,  of  the  26th  of  April,  1847,  ante,  p.  339;  Messrs. 
Rutter  &  Trotter  to  Messrs.  Frere  &  Co.,  of  the  5th  of 
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1848.  ^     May,  1 847>  ante,  p.  339 ;  and  the  same  to  the  same,  of  the 
3rd  of  August,  1847,  ante,  p.  840.] 

By  these  materials,  altogether,  I  must  say  that  there 
appears  to  me  to  be  disclosed  a  case  of  default  on  the 
plaintiff's  part,  sufficient  to  preclude  him  from  a  title  to 
specific  performanca  But  there  have  been,  formerly,  in- 
stances of  such  latitude  of  indulgence  in  point  of  time, 
between  vendors  and  purchasers,  and  so  short  (perhaps  I 
should  say  so  comparatively  short)  a  period  elapsed  in  the 
present  instance  between  the  date  of  the  earlier  of  the  two 
contracts  and  the  filing  of  the  bill,  (not,  I  think,  forty- 
seven  weeks;)  and  the  circumstances  of  the  particular  case 
before  me  are,  in  other  respects,  such,  that  this  may,  per- 
haps, well  appear  a  strong  decision.  Nor  is  it  a  conclusion 
at  which  I  have  arrived  without  previous  hesitation.  But, 
in  a  suit  for  specific  performance  especially,  a  plaintiff  must 
have  more  than  a  doubtful  case;  and  though  I  do  not  say 
that  the  plaintiff  here  bought  speculatively,  without  know- 
ing, and  without  having  probable  grounds  for  believing, 
that  he  should  be  prepared  with  money  to  pay  in  due 
time  for  what  he  bought,  yet  it  is  so  much  more  fit  to 
discourage  than  to  encourage  that  kind  of  gambling  with 

the  fortunes  and  hopes  of  others,  the  consequences  of  dis- 
appointment in  the  receipt  of  purchase-money  at  the  ap- 
pointed time  may,  in  many  cases,  be  so  serious  and  ruin- 
ous, that  a  purchaser  not  ready  with  the  price,  according 
to  his  contract,  ought,  I  think,  to  shew  a  very  special  case 
for  the  interference  of  this  Court  against  the  vendor,— cer- 
tainly, in  my  judgment,  one  clearer  and  better  than  the 
plaintiff  has  shewn  here. 

Dismissing  the  bill,  without  prejudice  to  any  action  that 
the  plaintiff  may  be  advised  to  bring,  I  will  give  the  de- 
fendant his  costs  if  he  will  consent  to  return  the  deposits, 
but  not  otherwise. 

The  defendant  not  expressing  such  consent, 
the  bill  was  dismissed  without  costs. 


GA8B8  IN  CHAKCEBT.  347 

1848. 

WlLMBB  V.  CUBBET.  t  J^*ne  12M. 

A.  HE  bill  in  this  case  stated,  that,  bj  an  indenture  dated  A  finn  of  three 
the  28th  of  May,  1846,  and  made  between  the  plaintiff  of  ncrsWp,  meo{ 
the  one  part,  and  William  Currejr  of  the  other  part,  recit-  ^^^' 
ing,  that  the  plaiiitiff,  Wilmer  Wilmer,  and  Benjamin  Cur-  deed  of  di»- 

t  .        -I  11  J  Twi     lolatioiiithetwo 

rej,  the  testator  m  the  cause,  and  the  testator  s  son,  Wil-  oontinuing  pwt- 
liam  Currey,  one  of  the  defendants,  had  for  some  time  fo^^JSvei, 
carried  on  the  profession  of  attomies  and  solicitors,  in  ^^^  ^^  *?*• 

^  cnton,  and  ad- 

partnership  together;  and  further  reciting,  that  it  had  been  ministnton, 

agreed  that  the  partnership  should  be  dissolved,  so  far  as  one  of  them, 

concerned  the  plaintiff,  from  that  day ;  and  reciting,  that,  J^^^^^JJ^i** 

as  the  consideration  to  the  plaintiff  to  a^ee  to  such  dis-  p«tner  oertam 

ipecified  >iimi : 

solution,  and  in  order  to  wind  up  the  affairs  of  the  part ire2(2,thatthis 

nership,  so  far  as  respected  the  plaintiff,  and  also  as  the  » j^tuabmty 
consideration  for  his  share  of  the  debts  and  monies  due  ^^f7^'!^^ 

could  not  be 

to  the  partnership,  it  had  been  agreed  that  the  sum  of  otherwue  con- 
32222. 16«.  6d,  should  be  paid  and  secured  by  Benjamin  Cur-  and  a  demuner 
rey  and  William  Currey,  in  such  manner  as  was  therein-  Ml*fiiedbTihe 
after  expressed  to  the  plaintiff,   and  that  the  plaintiff  ontgoin^partr 

*  *■  ..,,  o*'  against  the 

should  be  freed  from  the  debts  and  liabilities  of  the  part-  execatrizofone 
nership.    It  was  witnessed,  that  each  of  them,  the  plain-  ^ton,  who 
tiff,  the  testator,  and  the  defendant  William  Currey,  for  f^J^^^ 
himself,  his  heirs,  executors,  and  administrators,  did  there-  lo^«^ 
by  covenant,  promise,  and  agree  with  and  to  the  others  and   ^''^*^'»  ^  *-  .^.^^^^ 
other  of  them,  his  heirs,  executors,  and  administrators,     ^    >^-^  .  ^^. 
that  the  copartnership,  and  every  part  and  branch  there-  t^^o^*Jt^^  ^e^e^ 
of,  should  from  that  day  be  void  and  absolutely  dissolved,  ^'^•*^'^"  ^^^ 
so  far  as  concerned  the  plaintiff;  and  the  plaintiff  assigned  ^^^cdjh^^  /?c*-tMu^ 
unto  the  testator,  Benjamin  Currey,  and  the  defendant,  Z  ^^^^^  -  '^7y\' 
William  Currey,  their  executors,  administrators,  and  as-  ^Y'x-J.  3o 
signs,  all  that  the  one-third  part,  share,  and  interest  of 
him,  the  plaintiff,  of  and  in  the  monies  and  debts  belong- 
ing to  the  partnership,  or  in  or  to  which  the  plaintiff  had 
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1848.  ^  any  right,  title,  or  interest,  jointly  with  Benjamin  Currey 
and  William  Currey,  by  virtue  of  the  copartnership;  and 
Benjamin  Currey  and  William  Currey  did  thereby,  for 
themselves,  their  heirs,  executors,  and  administrators,  co- 
venant, promise,  and  a^ee,  with  and  to  the  plaintiff,  his 
executors  and  administrators,  that  they,  the  said  Benja- 
min Currey  and  William  Currey,  their  executors  and  ad- 
ministrators, should  and  would,  as  soon  as  conveniently 
might  be,  pay  and  discharge  all  debts  and  demands  what- 
soever, due  and  owing  from  the  plaintiff  and  Benjamin  Cur- 
rey and  William  Currey,  on  account  of  the  copartnership, 
or  which  the  plaintiff,  his  executors  or  administrators, 
should  or  might  be  liable  to  pay,  satisfy,  or  make  good, 
jointly  with  Benjamin  Currey  and  William  Currey,  for  or 
by  reason  or  means  of  the  copartnership;  and  also  should 
and  would,  from  time  to  time  and  at  all  times  thereafter, 
well  and  sufficiently  save,  keep  harmless,  and  indenmified, 
the  plaintiff,  his  heirs,  executors,  and  administrators,  and 
his  and  their  and  every  of  their  estate,  goods,  chattels, 
and  effects,  of,  from,  and  againstall costs,  payments,  charges, 
demands,  and  expenses  whatsoever,  which  the  plaintiff,  his 
heirs,  executors,  or  adminstrators,  or  his  or  their  estate, 
goods,  chattels,  and  effects,  should  or  might  suffer,  sustain, 
or  be  put  unto,  for  or  by  reason  of  the  copartnership,  or  by 
reason  of  Benjamin  Currey  and  William  Currey,  their  exe- 
cutors or  administrators,  making  use  of  the  name  of  the 
plaintiff,  in  any  suit  or  action  for  the  recovery  of  the  co- 
partnership debts,  or  by  reason  or  means  of  his  being  made 
defendant  in  any  suits,  or  any  other  matter  or  thing  what- 
soever relating  to  the  copartnership;  and  Benjamin  Currey 
and  William  Currey  did  thereby,  for  themselves,  their 
heirs,  executors,  and  administrators,  covenant  and  agree 
with  the  plaintiff,  his  executors,  administrators,  and  as- 
signs, that  they,  Benjamin  Currey  and  William  Currey, 
or  one  of  them,  should  and  would  well  and  tnily  pay,  or 


GASB8  IN  GHANOEBT.  S49 

cause  to  be  paid,  to  the  plaintiff^  his  executors,  adminis-  1848. 
trators,  or  assigns,  the  sum  of  30002.,  in  manner  therein- 
after mentioned;  that  was  to  say,  the  sum  of  lOOOZ.  on 
the  28th  May,  1847,  the  further  sum  of  10002.  on  the  28th 
Hay,  1848,  and  the  further  sum  of  10002.  on  the  28th 
Hay,  1849. 

The  bill  then  stated,  that,  from  and  after  the  28th  of 
Hay,  1846,  Benjamin  Currey  and  William  Currey  alone 
carried  on  the  business  in  the  deed  mentioned,  in  copart- 
nership together,  and  continued  to  do  so  down  to  the  death 
of  Benjamin  Currey,  which  happened  on  the  13th  of  March, 
1848;  and  that  ever  since  the  death  of  Benjamin  Currey, 
the  defendant  William  Currey  had  continued  to  carry  on, 
and  still  carried  on,  the  business.  That,  after  the  dissolu- 
tion of  partnership,  so  far  as  concerned  the  plaintiff,  Ben- 
jamin Currey  and  William  Currey  received  divers  monies 
and  debts  belonging  to  the  partnership,  to  a  large  amount, 
but  that  Benjamin  Currey  and  William  Currey  did  not, 
nor  did  either  of  them,  pay  or  discharge  (as  by  the  deed 
of  dissolution  they  covenanted  to  do)  the  debts  due  and 
owing  from  the  dissolved  partnership,  but,  on  the  contrary, 
broke  their  aforesaid  covenant  in  that  behalf;  and  that 
divers  of  the  debts  owing  by  the  late  partnership,  and  to  a 
laige  amount,  remained  due  and  unpaid  at  the  time  of  the 
death  of  Benjamin  Currey;  and  that  divers  of  the  debts  of 
the  copartnership  still  remained  due  and  unpaid.  That 
Benjamin  Currey  died  on  the  13th  of  March,  1848,  having 
devised  and  bequeathed  all  his  real  and  personal  estate  to 
his  wife,  one  of  the  defendants,  and  appointed  her  his  exe- 
cutrix. That  he  was  at  his  death  indebted  to  other  persons 
besides  the  plaintiff.  That,  of  the  three  sums  of  10002., 
covenanted  to  be  paid  to  the  plaintiff,  one  only  had  been 
paid,  and  that  the  plaintiff  had  unsuccessfully  applied  to 
the  executrix  for  payment  of  the  other  two.  The  bill 
charged  that  William  Currey,  the  other  defendant,  was  in- 
terested in  taking  the  accounts  of  what  was  due  under  the 

VOL.  II.  A  A  D.  a.  & 
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1646*  coTenants  in  the  deed  of  disaolution,  bat  it  prayed  no  relief 
against  him.  The  prayer  wasi  that  provision  might  be 
made  for  payment  of  the  two  unpaid  instalments  of  lOOOL, 
and  of  the  debts  of  the  partnership,  and  of  the  general 
debts  of  the  testator,  and  for  the  application  of  his  per- 
sonal estate,  and  (in  case  of  its  deficiency)  of  his  real 
estate  in  payment  of  his  debts,  in  a  due  course  of  adminis- 
tration. 

Both  the  defendants  demurred  for  want  of  equity,  and 
for  multifariousness. 

Mr.  Ru88eU  and  Mr.  HetheringUmy  for  the  defendant 
Anne  Currey,  and  Mr.  Kenyan  Parker  and  Mr.  Currey^  for 
the  defendant  William  Currey,  in  support  of  the  demurrers. 
— ^In  the  case  o{  Sumner  v.  Powdl(a),  it  was  decided  by  Sir 
W,  Ofxmtf  that,  when  a  joint  covenant  is  entered  into  by 
persons,  who,  antecedently  to  the  deed  of  covenant,  are 
under  no  liability  to  do  that  which,  by  the  covenant,  they 
bind  themselves  to  do,  a  Court  of  equity  cannot  construe 
such  a  covenant  difierently  firom  a  Court  of  law,  and  that 
the  representatives  of  the  covenantor  first  dying  are  under 
no  liability  by  virtue  of  such  covenant.  No  claim,  there^ 
fore,  exists  against  the  estate  of  the  testator,  and,  conse* 
quently,  the  demurrer  of  the  executrix  must  be  allowed, 
which  involves  of  necessity  the  allowance  of  the  demurrer 
of  the  other  defendant,  no  direct  relief  being  prayed 
agunst  him.  [They  also  cited  Richardean  v.  J7orfon(ft).] 
[The  Vice-ChcMceUar. — ^Has  any  case  occurred,  in  which 
a  covenant  by  two  persons,  for  themselves,  tiieir  h^irs, 
executors,  and  administrators,  that  they,  or  one  of  them, 
will  do  a  certain  act,  has  been  held  to  be  joint  and  se- 
veral?] In  UnderhiU  v.  HoruH>od(c),  Lord  Sldon  expressed 
his  opinion,  that  the  circumstance  of  the  heirs  of  an 
obligor  being  mentioned  in  the  condition  of  a  bond  ex- 

(a)  a  Mer.  dO.  {b)  6  Bear.  186.  (e)  10  Vee.  872. 
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pressed  to  be  made  by  the  obligor,  for  himself,  his  execu-      ^  IQ^. 
tors,  and  administrators,  wafi  not  sufficient  to  bind  the 
heir. 

Mr.  Wigram  and  Mr.  Lavat,  for  the  plaintiff. — In  the  ap- 
peal from  Sir  Fl  OraiU's  decision  in  Sumner  v.  P(meU(a\ 
Lord  Sldan  said,  that  he  had  much  doubt  whether  Sir  W. 
Grant's  decision  ought  to  be  upheld.  The  present  case  is 
distinguishable  from  Sumner  v.  Powdl,  for,  in  that  case,  it 
appeared  on  the  record  that  the  person  against  whose  estate 
the  claim  was  attempted  to  be  set  up  never  had  a  share  in 
the  partnership,  although  his  name  had  been  used  in  the 
firm,  and  therefore,  that  he  had  never  been  under  anj 
liability  to  indemnify  his  copartners  against  any  portion 
of  the  debts  of  the  firm.  As  he  was  under  no  liability  an- 
tecedently to  the  deed,  his  liability  only  existed  by  virtue 
of  the  deed,  and  could  not  be  carried  beyond  the  strict 
legal  construction  of  the  instrument;  whereas  in  this  case 
both  the  Curreys  had  actual  shares  in  the  business  which  was 
the  subject  of  the  deed  of  dissolution,  and  were,  therefore, 
under  a  liability  antecedently  to,  and  independently  of,  the 
deed,  to  indemnify  the  plaintiff  against  a  portion  at  least  of 
the  debts  of  the  partnership.  Such  antecedent  liability  was 
sufficient  to  bring  the  case  within  the  excited  cases  alluded 
to  by  Sir  W.  Orcmt,  and  to  render  the  covenants,  although 
joint  at  law,  joint  and  several  in  equity.  Moreover,  the 
whole  deed  must  be  read  together,  and  the  expressions 
used  in  the  first  covenant  must  be  extended  to  the  subse- 
quent covenant&  If  any  doubt  exists  whether  the  cove- 
nant in  question  is  joint  or  several,  it  must  be  construed 
most  strongly  against  the  covenantors,  and,  therefore,  as 
being  joint  and  several.  [They  also  referred  to  the  dicta 
in  Ex  parte  KendaU(b).] 

Mr.  Russell,  in  reply,  was  stopped  by  the  Court 

(a)  Turn.  423.  (b)  17  Ves.  514. 
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1848.  TheVlOB-CHAHOBLLOB: — 

The  bill  is  filed  on  behalf  of  the  plaintiff  and  all  other 
the  unsatisfied  creditors  of  the  late  Mr.  Currej;  and  I 
think,  that,  if  the  bill  is  not  sustainable  against  the  execu- 
trix, it  is  also  not  sustainable  against  Mr.  William  Currej. 
The  question,  then,  seems  to  be,  whether  the  bill  is  sus- 
tainable against  the  executrix.  For  the  purpose  of  deter- 
mining that  question,  I  will  first  assume  that  the  cove- 
nants in  question  for  payment  and  indemnity  are,  accord- 
ing to  legal  construction,  joint.  I  agree,  that,  independ- 
ently of  the  arrangement  which  the  deed  containing  those 
covenants  carried  into  effect,  there  was  a  several  demand, 
or  would  be  now  a  several  demand,  on  the  part  of  the 
plaintiff,  against  the  executrix,  in  respect  of  the  partner- 
ship, which  was  the  subject'-matter  of  the  deed,  but  that 
was  or  would  be  a  liability  different  in  extent  and  nature 
from  that  now  sought  to  be  enforced,  and  not  merely  dif- 
ferent because  a  simple  contract  liability. 

Now,  the  object  of  the  present  suit  is  to  enforce,  not 
that  different  liability  which  would  have  existed  indepen- 
dently of  the  deed,  but  the  particular  liability  created  by 
the  deed,  which  would  not  have  existed  but  for  the  deed. 
I  am  of  opinion,  that  the  plaintiff,  seeking  as  he  does  to 
avail  himself  of  the  deed,  must  take  the  deed  as  he  finds 
it;  and  that,  if  the  covenants  for  payment  and  indenmity 
which  are  in  question  are,  according  to  legal  construction, 
joint,  the  bill  is  unsustainable  against  the  executrix. 

Are,  then,  the  covenants  in  question,  according  to  legal 
construction,  joint  ?  If  anything  more  is  desired  to  be 
said  upon  that,  I  will  hear  it 

Mr.  RusseU  referred  to  Robinson  v.  Walker  {a). 

The  Vicb-Chanoellob. — I  cannot  accede  to  the  argu- 

(a)  1  Salk.  393. 
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menty  that,  by  reason  of  expressions  contained  in  the  first  1848. 
covenant  in  the  deed  of  dissolution,  a  construction  of  a 
similar  kind  is  to  be  put  upon  a  different  clause,  in  which 
there  are  no  such  expressions,  and  in  which  the  plaintiff 
neither  was  nor  could  be  a  covenantor,  but  was  simply  a 
covenantee. 

Unless,  therefore,  the  plaintiff's  counsel  think  that  fur- 
ther argument  or  authorities  can  be  adduced  on  the  ques- 
tion of  the  construction  of  the  covenant  I  must  allow  the 

demurrer. 

Demurrer  allowed. 


Dbsbtshibb,  Staffobdshirb,  and  Wabwickshire  Railwat  V  June  I2th. 

COMPANT  V.  SbBBBUi. 


T 


HIS  was  a  demurrer  for  want  of  equity  and  of  partiea  A  bill  Mcking 
The  substance  of  the  statements  of  the  bill  was  as  follows:-^  action  at  law, 
In  1845,  a  Company  was  projected  for  making  a  railway  [^i^ygroimda 
from  Cannock,  in  Staffordshire,  to  the  North  Staffordshire  on  which  the 

action  could  be 

Railway  at  Uttoxeter;  and  a  subscribers'  agreement  was  auitained,  A<2rf 
executed,  authorising  the  directors  to  retain  and  reim-  ^tAAe.  ^^ 
burse  themselves  respectively  out  of  the  funds  of  the  said  ^  Jraipwiy^  ^ 
Company,  for  their  loss  of  time  already  incurred  or  to  be  «gain»t  the 

,  .  holder  of  a 

thereafter  incurred  in  the  management  of  the  affairs  of  cheque  alleged 
the  said  Company;  and  also  for  all  damages,  losses,  costs,  i^nUydnwoby 
charges,  or  expenses  which  they  respectively  should  or  ^^^^  Viiy 
might  incur  or  be  put  to  in  the  premises.  The  Company  it  delivered  up, 
(the  sole  plaintiff)  was  incorporated  by  an  Act  passed  tion  against  an 
July  2,  1847,  in  which  the  Companies  Clauses  Consolida-  Sat*oi7dnw^ 
tion  Act,  1845,  was  incorporated.  «"  ^^^  ^  ^ 

At  a  board-meeting  of  the  directors  under  the  Act,  held 
on  the  27th  of  July,  1847,  the  following  resolution  was 
carried,  and  entered  upon  the  minutes: — 

"  The  secretary  reported,  that  he  had  carefully  gone 
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184a 

DlBBTSHIM, 

Stafford- 

BHIftl,  ARD 

Wabwiok- 
8HIBB  Rail- 

WAT  Co. 
V, 

Sbbbbll. 


through  the  signed  attendance  book,  and  found  that  the 
directors  had  attended  on  the  business  980  times  be- 
tween August  25th,  1845,  when  the  Company  was  formed, 
and  July  2nd,  1847,  when  the  Act  was  obtained — Or- 
dered, that,  in  pursuance  of  the  clause  to  that  effect  in 
the  subscribers'  agreement,  the  sum  of  2200  guineas  be 
appropriated  for  the  seryices  of  the  directors  for  such  and 
other  services,  viz.  600  guineas  to  Mr.  Hathew,  the  chair- 
man, and  400  guineas  to  each  director,  viz.  Mr.  D.  T.  John- 
son (one  of  the  defendants),  W.  King,  E.  J.  Spiers,  and 
Sir  J.  F.  Fitzgerald. — Ordered,  that  the  following  scale  of 
remuneration  to  the  directors,  for  the  passing  of  the  bill,  be 
submitted  to  the  shareholders: — ^three  guineas  each  attend- 
ance to  the  chairman,  and  two  guineas  to  each  director.'' 


At  another  board  meeting  of  the  directors,  held  on  the 
13th  of  August,  1847,  four  cheques  or  orders  on  the  Com- 
pany's bankers  were  signed  in  accordance  with  the  above 
resolution  (a).    One  of  them  was  as  follows : — 

"  London,  August  13th,  1847. 
"  Messrs.  Hankey, — Pay  Daniel  Turton  Johnson,  Esq., 
or  bearer,  42021 

"  J.  M.  Mathew. 
"  W.  King. 
"  E.  J.  SpiERa 
"  J?420.  "  R  Shblton  Mackekzib,  Secretary." 

In  September,  1847,  the  defendant  Johnson,  with  a  view 
of  obtaining  payment  of  his  cheque,  without  appearing 
personally  in  the  matter,  transferred  it  to  Dalton  HaskoU 


(a)  The  bill  did  not  allege  that 
the  cheque  waa  signed  for  or  on 
behalf  of  the  Company.  The  Re- 
porters are  informed  that  an  alle- 
gation to  this  effect  had  been  in- 


troduced, but  had  been  afterwards 
omitted,  from  an  apprehension 
that  it  might  prejudice  the  plain- 
tiffs' case  at  the  trial  at  law. 
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Serrell,  the  other  defendant,  who,  a  oonsiderable  time 
after  it  was  deliyered  to  him,  presented  the  same  for  pay- 
ment; but,  the  bankers  not  having  sufficient  funds  of  the 
Company  in  their  hands,  refused  to  honour  it;  where- 
upon, Johnson  and  Serrell,  in  the  name  of  Serrell,  com- 
menced an  action  against  the  Company  in  the  Court  of 
Common  Pleas,  and  the  same  was  then  standing  for  trial 
The  bill  charged,  that  the  cheque  or  order  was,  under  the 
circumstances  aforesaid,  illegally  and  improperly  obtained 
by  Johnson,  and  that  the  same  was  fraudulent  and  void 
as  against  the  plaintiffs ;  and  prayed  (among  other  things) 
that  the  defendants  might  be  decreed  to  deliver  up  the 
cheque  to  be  cancelled,  and  that  they  might  be  restrained 
from  further  proceedings  in  the  action. 

The  grounds  of  demurrer  were  want  of  equity,  and  that 
the  drawers  of  the  cheque  were  not  parties. 

Mr.  Cairns,  in  support  of  the  demurrer. — ^There  is  no 
ground  for  equitable  relief,  the  defence  suggested  being 
equally  available  at  law ;  nor  is  the  case  so  stated  on  the  bill 
as  to  admit  or  shew  any  legal  liability  on  the  part  of  the 
plaintiffs:  Thomas  y.  Bishop  (a),  Emlyr.Lye(b\  SiffkinY. 
Walker  (c),  Leadbitt^r  v.  Farrow  {d)^  Duoarry  v.  QUI  (e), 
Com-  Dig.  "  Attorney,"  (C)  14,  n. 

Mr.  RusseU  and  Mr.  AmpMett,  for  the  plaintiff. — Accord- 
ing to  the  Companies  Clauses  Consolidation  Act,  1845,  the 
cheque  might  bind  the  Company,  if  given  in  pursuance  of 
a  resolution  duly  passed.  It  is  not  bad  upon  the  face  of  it, 
and  may,  therefore,  be  made  and  is  now  actually  made  the 
means  of  annoyance  by  proceedings  at  law.  The  ground 
on  which  we  seek  to  set  it  aside  is  that  of  fraud,  which  is 
a  subject  of  equitable  jurisdiction,  and  the  Court  will  in- 
terfere without  putting  the  plaintiff  to  make  out  on  his 


1848. 

Derbtshxes, 
Staffobi)- 

8HIBB,  AXV 

Wabwiok- 
SHiBS  Bail- 

WAT  Go. 

V. 
8BBBBL&. 


(a)  2  Str.  955. 
(h)  15  East,  7. 
(c)  2  Camp.  308. 


(d)  5  Mau.  &  Sel.  349. 

(e)  Moo.  t  M.  450. 
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Stayford- 

8HIBI,  AMD 

Wa&wiok- 
SHiJU  Rail- 
way Co. 

V. 

Sbbbill. 


pleading  a  good  case  at  law  for  his  adversary,  who  cannot 
after  bringing  an  action  be  heard  to  contend  that  he  has 
no  right  to  sue. 

The  Vicb-Chanoellor: — 

According  to  the  statements  in  the  bill,  the  instrument 

on  which  the  action  is  brought  neither  makes  the  plaintiffs 

liable,  nor  purports  to  make  them  liable.    I  do  not  think 

that,  in  such  a  case,  the  Court  ought  to  interfere:  at  all 

events,  in  the  present  state  of  the  record.    But  I  will  give 

leave  to  amend. 

Demurrer  allowed  (a). 


(a)  See  Hayward  v.  DifMdaUy 
17  Yes.  Ill;  Simpaan  y.  Lard 
ffowderif  3  M.  &  G.  97;  Oorparth 
tion  of  Arundel  ▼.  Hclme$,  4  Beav. 
325 ;  MoUawwrth  v.  Howard^  2  doll. 


150,  and  the  cases  there  cited. 
The  action  sought  to  be  restrained 
in  the  principal  case  came  on  for 
trial,  and  the  plaintiff  was  non- 
suited. 


Jtme  14^. 

Gift  of  a  legacy 
to  the  testator^! 
wife,  "to  be 
disposed  of  by 
her  will  in  snch 
way  as  she 
shall  think  pro- 
per; but  I  re- 
ooniniend  her 
to  dispose  of 


Johnston  ».  Rowlanm.  ^^ 

eJ  AMES  BATSON,  the  testator  in  the  cause,  bj  his  will, 
dated  in  1820,  after  giving  his  wife  a  life-interest  in  his 
property,  bequeathed  the  same  after  her  death,  in  part,  as 
follows: — "  As  to  the  sum  of  2000i,  part  of  the  said  prin- 
cipal money,  I  give  the  same  to  my  said  wife,  to  be  disposed 
of  by  her  will  in  such  way  as  she  shall  think  proper;  but 
one  half  thereof  J  recommend  her  to  dispose  of  one  half  thereof  to  her  own 

to  her  own  re-  ^  *■ 

Uitions,  and  the  relations,  and  the  other  half  among  such  of  my  relations  as 

other  half  to  i_       i_   ii    i.  •    i_  >» 

such  of  my  re-    she  shall  think  proper. 

ihSrud^^*         The  testator  left  his  widow  Ann  Batson,  and  his  brother 
'"—        W.  Batson,  and  his  sister  Mary  Johnston,  his  sole  next  of 
kin,  him  surviving. 

^^ihfi^^t^  Aii^a^pu^  ^^^  Batson  died  in  1839,  having  by  her  will,  dated  in 
/ i/^iHy€/^&f ^^^,    1836,  bequeathed  as  follows: — "And  as  to  the  sum  of 

2000Z.  bequeathed  to  me  by  my  late  husband,  and  now  in 
the  possession  of  his  trustees,  I  give  and  dispose  thereof  as 
follows,  and  direct  that  such  respective  legatees  be  paid 


propel 
add,  not  to 
create  a  trust. 
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their  respective  legacies  by  my  said  trustees  and  executors,  184B,  ^ 
within  one  month  after  the  sum  of  200(ML  shall  be  received  JoHnnox 
by  them  fo,m  my  said  husband's  trustees,  namely.  &c."  bowL«* 
The  testatrix  then  proceeded  to  bequeath  various  legacies 
to  persons,  some  of  whom  were,  and  others  were  not  related 
to  the  testator  or  testatrix.  One  of  the  legatees  under  the 
will  of  the  testatrix  was  James  Johnson,  the  nephew  of 
the  testator.  This  nephew  having  died,  his  executrix  in- 
stituted this  suit  against  the  surviving  executors  of  the  will 
of  J.  Batson,  and  the  parties  claiming  under  Mrs.  Baton's 
will,  and  also  the  next  of  kin  of  J.  Batson,  to  have  the  true 
construction  of  the  will  of  J.  Batson  with  reference  to  the 
bequest  of  20002.  declared,  and  the  rights  and  interests  of 
the  plaintiff  and  all  other  parties  in  the  20002.  ascertained. 
The  question  was,  whether  the  recommendation  in  the 
will  of  the  testator  raised  a  trust,  and  for  whom. 

Hr.  Rvssdl  and  Mr.  Hislop  Clarke  were  for  the  plaintiff. 

Mr.  Kenyan  Parker,  Mr.  SPinton,  Mr.  HaU,  Mr.  Stevens, 
lirrShapter,  Mr.  Lewie,  Mr.  Lambert,  Mr.  0.  M.  Roupell, 
Mr.  Oibbs,  and  Mr.  Leach,  for  the  defendants 

The  following  cases  were  referred  to :  Malm  v.  Keighr 
ley  (a),  Birch  v.  Wade  (b),  Pareona  v.  Baker  (e),  TowHr^ 
ecm  V.  Dighton  (d),  Walsh  v.  WaUinger  (e).  White  v. 
Briggs  (/),  Meredith  v.  Heneage  (g)  Pa/ul  v.  Compton  (h), 
Bade  v.  Bade  (%),  KnoU  v.  CoUee  (&),  Foihes  v.  BaU  (l), 
Ea/rding  v.  Olyn  (m),  Sale  v.  Moore  (n),  Yotmg  v.  Martin  (o), 


(a)  2  Yes.  jun.  333.  230. 

(b)  3  Y.  lb  B.  198.  (h)  8  Yes.  375. 
le)  18  Yes.  476.  (^  ^  Madd..U9. 

(d)  1  P.  WmB.  149.  (it)  2  Ph.  192. 

(e)  2  Ru88.  A  Mjr.  78.  (Q  3  Mer.  437. 
(/)  15  Sim.  17 ;  but  see  15  L.  (m)  1  Atk.  469. 

J.,  Oh.,  182.  (n)  1  Sim.  534, 

(ff)  1  Sim.  542;  10  Price,  160,         (o)  2  T.  ik  G,  0.  0. 562. 
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J848^  Knightv.Knigkt  (a),  Hoy  v.  Maeter  (b),  BardwM  r.  Barda^ 
JoHmvoir  ^fM  (c),  jSAotd  V.  Lawless  (d),  and  Madtelyne  v.  Madee- 
h/ne  (e). 


BOWLAITM, 


The  Viob-Chanoello&:*~ 

What  would  have  beoome  of  the  sam  in  question  if  the 
widow  had  died  intestate,  survived  or  not  survived  by  any 
relative  of  her  own,  survived  or  not  survived  by  any  re- 
lative of  her  husband,  it  is  unnecessary  to  say,  and  I  give 
no  opinion.  She  has  left  a  will,  and  by  that  will  she  has 
in  terms  disposed,  as  I  understand  the  matter,  of  the 
whole  80002.  subjected  to  her  power.  The  question  is, 
whether  she  was  enabled  by  the  testator  so  to  dispose  of 
it  It  was  argued  that  she  was  not,  because  she  has  not 
pursued  his  recommendation  as  to  the  mode  of  dispos- 
ing of  it  And  it  is  true  that  she  has  not  done  so. 
Was  she,  then,  bound  to  pursue  the  recommendation? 
That  the  word  '^ recommend''  may  amount  to  a  com- 
mand in  a  particular  instrument,  and  may  create  a  bind- 
ing trust,  is  certain.  It  is  equally  certain  that  the  word 
is  susceptible  of  a  different  interpretation,  of  an  inters 
pretation  consistent  with  the  legal  and  equitable  power 
of  the  person  recommended  to  depart  from  the  recom- 
mendation. 

It  must  depend  upon  the  language  of  each  particular  in- 
strument in  which  of  the  two  senses  the  word  ought  to  be 
considered  as  used  in  the  particular  case. 

Upon  the  words  which  this  testator  has  used,  taking 
them  altogether,  I  am  of  opinion  that  it  is  consistent  at 
once  with  his  intention,  and  with  the  course  of  the  modem 
decisions,  to  say  that  she  has  not  exceeded  the  power 
which  the  testator  meant  her  to  have.    The  consequence  is. 


(a)  3  Beav.  148.  (d)  6  C.  t  F.  129. 

(b)  6  Sim.  568.  (e)  Amb.  760. 
(e)  9  Sim.  319. 
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1848.       ther  (a).    But  there  is  no  authority  against  the  application, 
Hosa        where  the  defendant  is  within  the  jurisdiction. 

V. 
BVOXLIT. 

The  Vicb-Chanoblloe: — 

Myopinion  is  in  your  favour;  but  I  think,  that  I  should  be 

acting  against  the  opinion  of  the  Lord  Chancellor,  in  the 

first  of  the  cases  to  which  you  have  referred,  if  I  were  to 

accede  to  the  application. 
^  2i  ^v^.  / — ^  ^  -^  >r-^  -5^-;  ^  •^'»--'  -^-tf  Motion  refused. 


June  24M.  Magoebooe  v.  Shaw.  ,  / 

Shaw  v.  Macgebooe.  )' 

A  bill  waa  filed  -LN  this  case  there  were  two  suits,  the  plaintiff  in  one  be- 
^.*J!!^IS!5!*   iiig  the  defendant  in  the  other. 

of  a  revemoii'  ^ 

•IT  intereit,  for  The  Original  bill  stated  that  the  defendant,  under  the 
nue.  The  de-  will  of  his  father,  was  entitled  to  a  share  in  a  sum  of  stock 
•MWM  iSid?  standing  in  the  name  of  trustees,  subject  to  a  life-interest 
tod  the  debt      therein  of  his  mother,  and  in  the  proceeds  of  certain  sales. 

Then  the  de- 

fendant  filed  a  That  the  defendant  executed  a  mortgage  to  plaintiff  of  the 
piain^n^Ueg-^  aboTc  share,  to  secure  a  sum  of  money  not  exceeding  2002. ; 
"^  ^e'fr^*  and  that  afterwards,  by  arrangement,  the  mortgage  deed  was 
him  to  the  altered,  by  making  the  sum  to  be  secured  3002.,  and  then 
that  the  plain-  re-executcd.  The  prayer  was  for  the  usual  accounts,  and 
ed tohim, and  ^^^ foreclosure  or  Sale.  To  this  bill  the  defendant  put  in 
?*h^  heT^b-  *^  answer,  admitting  the  execution  of  the  mortgage  deed, 
tained  firom  him  the  Subsequent  re-execution  of  the  same,  and  that  a  sum  of 
tLo  been  hit  2402.  was  then  due  and  owing  on  the  security  thereof 
S^^^t*         In  the  second  suit  the  bill  stated,  that  the  defendant  to  it 

and  praying 

an  account  and  payment  of  what  was  due  to  him  from  the  plaintifl^  and  re-aisignment  of  the 
property  compriaed  m  Uie  Beeority : — ffdd,  that  the  leoond  rait  was  a  ctom  rait,  and  that  the  plain- 
tiff in  it»  idthoogh  out  of  the  jorisdiction,  need  not  giro  lecurity  for  ooita. 
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agreed  to  lend  the  plaintiff  3002.,  on  an  assignment  of  a  sum 
of  6501,  to  which  the  plaintiff  was  immediately  entitled, 
as  his  share  of  the  residuary  estate  under  the  will.  That 
2002b  only  was  actually  adyanced,  and  in  consideration 
thereof,  an  assignment  was  executed  to  secure  300Z.,  and  a 
bill  accepted  by  the  plaintiff  for  the  same  amount  That 
the  defendant  brought  an  action  on  the  bill  and  recovered 
judgment;  and  that  the  plaintiff,  while  he  was  in  prison, 
executed  an  assignment  of  his  reversionary  interest  under 
the  will,  by  way  of  mortgage,  the  deed  never  having  been 
read  over  to  him,  and  that  the  plaintiff  never  received  more 
than  52.  as  the  consideration  for  the  execution  of  such  deed. 
That  the  defendant  had  received  the  6502.  from  the  exe- 
cutors of  the  will,  so  that  the  defendant  was  in  reality,  at 
the  time  of  the  execution  of  the  mortgage,  indebted  to  the 
plaintiff.  That  no  subpoena  to  answer  the  original  bill  was 
served  on  the  plaintiff,  but  that  the  plaintiff  was  informed 
by  the  defendant  that  a  suit  was  instituted  to  administer 
the  estate  of  the  testator,  and  that  the  plaintiff  was  induced, 
under  such  belief,  to  put  in  and  swear  to  his  answer  in  the 
original  suit,  without  being  aware  of  its  contents.  That  the 
statements  in  the  original  bill  were  false,  and  thatMacgr^gor 
was  in  fact  indebted  to  Shaw;  and  also  that  the  mortgage 
deed  had  never  been  re-executed,  as  stated  in  the  original 
bill.  The  bill  charged,  that  the  defendant  ought  to  set  out 
accounts  of  all  sums  received  and  advanced  by  him,  and 
that  the  plaintiff's  answer  in  the  original  bill  had  been  put 
in  by  firaud;  and  that  this  bill  ought  to  be  considered  as  a 
cross  bill;  and  it  prayed  for  an  account  of  the  monies  re- 
ceived and  paid  by  defendant  on  account  of  the  plaintiff, 
and  also  of  what  was  due  on  the  mortgage;  and  that  the 
plaintiff  might  be  allowed  to  redeem,  the  plaintiff  at  the 
same  time  offering  to  pay  anything  that  might  be  due  to 
the  defendant;  and  that  the  defendant  might  re-assign 
the  property  comprised  in  the  mortgage,  and  deliver  up 


184a 
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the  mortgage  security  to  the  plaintifii  and  pay  the  costs 
of  both  suits. 

Mr.  Wigram  and  Mr.  Burdon^  for  the  defendant  in  the  se- 
cond suit^  in  support  of  a  motion  for  security  for  costs,  the 
plaintiff  in  that  suit  being  out  of  the  jurisdiction. — ^The 
suit  was  in  the  nature  of  an  original  suit,  as  it  introduced 
other  matters  than  were  in  litigation  in  the  cause  of  Mao* 
greffor  r^Skaw.  It -was  in  effect,  a  bill  to  relieve  the  plain- 
tiff from  the  admissions  sworn  to  by  him  in  the  suit  of 
Mo/cgregor  y.ShauK  The  proper  mode  of  doing  that  would 
have  been  by  moving  to  put  in  a  supplemental  answer. 
No  evidence  taken  in  Shaw  v.  Macgregor  could  be  used 
in  the  former  suit  against  the  answer  of  the  plaintiff*  So 
far  as  an  account  is  prayed,  it  may  be  taken  in  the  fore- 
closure suit;  and  no  re-assignment  of  the  mortgaged  {Mre^ 
mises  is  required,  as  there  is  nothing  to  re-convey.  The 
case  is  distinguishable  from  FuM»n<  v.  Htmter(a)i  because 
a  cross  suit  is  not,  so  far  as  the  second  suit  is  a  defence  to 
the  first,  the  proper  form  of  defence,  and  that^  so  far  as  it 
is  not  A  defence,  it  is  an  original  suit. 


Mr.  Buaedl  and  Mr.  Okme,  for  the  plaintiff  in  the  second 
suit,  were  not  called  upon. 

The  Vice-Chakoellor  was  of  opinion,  that  the  suit  must 
be  regarded  as  a  cross  suit,  and  that  security  could  not  be 
required. 

Mr.  RusaeU  cited  SloggeU  v.  Vicmi  (b),  on  the  question 
of  costs. 

The  Vici-Chakcixxob  refused  the  motion,  with  costs. 


(a)  6  HsM^  asa 


<<}  Id  Sim.  187. 
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LeB  V.  EqEBMOHT.  \J  June  ^ith. 

HIS  mis  a  motion  on  behalf  of  the  defendant^  that  Where  the  com- 
the  depositions  might  be  suppressed,  on  the  ground  that  S!f!!^"J,^n,. 


T 


the  siimatures  of  the  witnesses  did  not  appear  upon  the  en-  ^  f^^< 

grOBSmentb  on  the  engroM- 

In  opposition  to  the  motion,  the  plaintiff  filed  an  affida^  d^mtionf* 
yit  of  the  commissioner  who  had  taken  the  depositions^  ^^^rwit 
stating  that  each  witness  had  been  duly  sworn  to  the  truth  »«"«>  lud 

.  .  ,  affixed  to  the 

of  his  or  her  deposition,  and  duly  signed  his  or  her  name  dnftt,  a  motion 
to  each  sheet  of  the  draft,  as  well  as  at  the  end,  in  the  pre*  ^bpontimi  m^ 
sence  of  the  commissioner:  but  that  the  commissioner  did  ^^  ground 

was  reniaed, 

not  cause  the  clerk  employed  in  engrossing  the  depositions  and  the  cieik 

i»  •«••  <,of  Eecoidi  and 

to  copy  the  signatures,  considering  it  unnecessary  to  do  so.  wnts  waa  di- 
The  commissioner  further  stated,  that  he  was  willing  now  'J?!!!?.^?^'^ 

'  o  toe  omiMion* 

to  supply  the  omission,  if  the  Court  thought  fit 

Mr.  0.  L.  Efuselly  in  support  of  the  motion. — The  Court 
can  only  look  at  the  engrossment,  and,  unless  the  names 
appear  there,  the  conclusion  is,  that  the  depositions  were 
not  signed.  Although  there  can  be  no  doubt  of  the  ao-* 
curacy  of  the  affidavit  of  the  commissioner,  there  would 
be  great  inccmvenience  in  departing  in  this  way  from  the 
usual  course.  The  correct  practice  would  be  for  the  wit- 
nesses to  sign  the  engrossment,  which  is  the  only  docu- 
ment filed,  otherwise  difficulties  would  arise  in  a  prosecu- 
tion for  perjury. 

The  Vice-ChanceUor  consulted  Mr.  Bicknell,  the  Regis- 
trar, and  Mr.  Berrey,  Clerk  of  Records  and  Writs,  both 
of  whom  stated  the  practice  to  be  for  the  draft  only  to  be 
signed  by  the  witness 

Mr.  RusseUj  amicus  curiae,  said  that  the  old  practice  was 
for  the  witness  to  sign  the  engrossment. 


364  OASES  IN  OHANOSBT. 

The  Vice-Chancdlar,  after  referring  to  Daniell's  Chan- 
cery Practice  (a),  said  that  it  seemed  extraordinary  that  the 
only  document  to  which  there  was  the  witness's  signature 
should  not  be  placed  in  any  public  office,  but  remain  in 
the  custody  of  the  commissioner. 

Mr.  Wigram  and  Mr.  FoUeU^  for  the  plaintiff,  referred 
to  Brydges  v.  BrtmfiU  (b)  and  two  unreported  cases  before 
the  Master  of  the  Rolls  and  Vice-Chancellor  Wigrwnk 

The  Vioe-Chanobllob  said,  it  would  be  a  waste  of 
time  and  expense  to  suppress  depositions  on  the  ground 
that  an  officer  of  the  Court  had  omitted  to  go  through  the 
ceremony  of  copying  the  signatures  of  the  witnesses  in 
the  engrossment  The  commissioner  appeared  not  to  be  in 
town;  therefore,  the  most  convenient  course  would  be  for 
the  Clerk  of  Records  and  Writs  to  amend  the  depositions,  by 
adding  the  names  of  the  witnesses  to  the  engrossment  The 
costs  must  be  costs  in  the  cause.  In  the  case  referred  to, 
the  error  was  in  the  person  who  misled  the  officer  of  the 
Court  by  tendering  documents  which  were  irregular  in  not 
being  signed.    Here  the  error  was  in  the  officer  himself 

(0)  Vol  1,  p.  891,  2nd  edit  (h)  12  Sim.  334. 
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1848. 

Ex  parte  The  Archbishop  of  Cantebburt,  y  June  20th. 

Re  East  Likoolkshibb  Railway  Compaky's  Acts. 


Mr 


COCKERELL  appeared  in  support  of  a  petition  of  BiTidendiofin- 
the  Archbishop  of  Canterbury,  for  payment  to  the  petitioner  purch^money 
of  the  dividends  arising  from  a  sum  of  stock  arising  from  g"^  ^ISi^"* 
the  investment  of  purchase-money  paid  into  court  under  Company,  for 

lftn«i«  belonginff 

the  above  Acts  of  Parliament,  for  the  purchase  of  lands  be-  to  the  Arch- 
longing  to  the  Archbishop  of  Canterbury,  in  right  of  his  t^burf!*ordCTed 
see.     Former  orders  had  been  made  from  time  to  time,  di-  *®^P****  *^^« 

archbishop  for 

recting  payment  of  the  dividends  of  this  sum  of  stock  to  the  time  being, 
the  Archbishop  at  the  time,  '^during  his  life,  or  so  long  as 
he  should  continue  Archbishop  of  Canterbury.''  The  pre- 
sent archbishop,  having  lately  succeeded  to  the  see,  now 
presented  his  petition  for  payment  of  the  dividends  to  him; 
and  it  was  sought  that  the  order  should  be  made  for  pay- 
ment to  the  petitioner,  so  long  as  he  should  continue  Arch- 
bishop of  Canterbury,  and  afterwards  to  the  Archbishop 
of  Canterbury  for  the  time  being;  and  that  the  Company 
might  pay  the  cost& 

Mr.  Osbomey  for  the  Company,  consented,  except  as  to 
costs. 

The  Vice-Chancbllob  saw  no  objection  to  the  order  be- 
ing made  in  the  proposed  form,  and  thought  that  the  Com- 
pany ought  to  pay  the  costs,  as  the  order  in  that  form 
would  save  the  expense  of  future  applications. 
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1848. 


The  half-yearly 
interett  on  a 
■hare  of  a  loan 
to  the  Bait  In- 
dia Company, 
redeemable  after 
a  certain  period, 
at  the  option 
of  the  Com- 
pany, but  not 
at  that  of  the 
creditor,  held 
to  be  in  the  na- 
ture of  an  an- 
nuity, and  not 
of  interest,  and 
therefore  not 
to  be  apportion- 
able  between 
tenant  for  life 
and  remainder^ 
man,  in  a  case 
not  fiilling  with- 
in the  Appor- 
tionment Act, 
although  the 
stock  certificate 
described  the 
loan  as  a  debt, 
and  although, 
under  the  con- 
dition  for  re- 
demption, the 
last  payment 
might  haTe  to 
be  an  appor- 
tioned part  of 
the  half-yearly 
interest 


T 


Warden  v.  Ashbubneb.  - 


HE  question  in  this  case  was,  whether  the  dividends  of 
East  India  Stock,  in  which,  under  the  trusts  of  a  settle- 
ment dated  the  8th  of  January,  1820, 10,0002^  was  invested, 
were  apportionable  between  the  tenant  for  life  and  those 
who  were  entitled  in  remainder  under  the  trust& 

At  the  hearing  of  the  cause,  a  reference  had  been  direct- 
ed to  the  Master,  to  inquire  as  to  the  nature  of  the  security 
on  which  the  trust-money  was  invested. 

From  the  Master's  report  the  following  facts  appeared : 

The  10,0002.  had  been  originally  invested  in  the  East  In- 
dia Company's  62^  per  Cent.  Remittable  Loan,  which  was 
secured  by  promissory  notes,  and  formed  part  of  the  tern- 
torial  debt  of  the  East  India  Company  in  India.  It  was 
created  by  the  Directors  in  1822.  The  dividends,  annual 
payments,  or  interest,  on  account  of  this  loan,  were  paid 
half-yearly,  on  the  31st  of  May  and  30th  of  November  in 
each  year. 

On  the  16th  of  May,  1834,  the  Company  issued  a  notice, 
of  which  the  material  parts  were  the  following: — 

''  Instructions  have  been  issued  to  the  Government  of 
Bengal,  to  commence  discharging  the  62.  per  cent,  remittable 
debt,  by  advertising  the  payments  (after  fifteen  months' 
notice)  of  two  crores  of  such  debt  Instructions  have  also 
been  issued  to  the  said  Government  to  open  a  transfer  loan, 
into  which  remittable  paper,  whether  previously  advertis- 
ed for  discharge  or  not,  may  be  transferred  at  the  rate  of 
105  rupees  of  the  new,  for  100  rupees  of  the  present  loan; 
the  principal  so  increased  to  bear  interest  at  BL  per  cent, 
per  annum,  payable  in  cash  in  India,  or,  in  the  case  of  re- 
sidents in  Europe,  at  their  option,  either  in  cash  in  India, 
or  by  bills  on  the  Court,  at  twelve  months'  date,  at  2«.  Id 
the  sicca  rupee ;  such  new  loan  to  be  irredeemable  for 
twenty  years  from  the  22nd  of  April,  1834,  and  when  re- 
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deemed,  to  be  paid  off  upon  a  previous  notice  of  fifteen  ^  ^8^8*  ^ 
months,  such  notice  to  expire  at  any  time  after  the  termin-  Waxdwk 
ation  of  the  said  twenty  years."  Ashbubhee. 

On  the  I7th  of  September  following,  the  Court  of  Direct- 
ors issued  an  advertisement,  giving  notice  that  the  pro- 
prietors of  the  Bengal  61  per  Cent,  might  transfer  their 
property  to  the  New  51  per  Cent  Transfer  Loan,  under 
the  conditions  specified  in  the  notice  of  the  16th  of  May, 
1834,  until  the  1st  of  December  then  next,  upon  which 
day  the  lists  would  be  finally  closed,  and  that  the  property 
in  the  new  loan  would  be  held  in  the  form»of  stock;  that 
stock  receipts  would  be  granted  in  Bengal  to  the  respective 
proprietors  or  their  agents,  in  exchange  for  promissory  notes 
transferred;  and  that  the  new  stock  would  be  transferable 
at  the  place  of  registry,  in  books  to  be  kept  for  the  purpose, 
in  London  and  in  India. 

On  the  17th  of  June,  1835,  advertisements  were  inserted 
in  the  *^  Calcutta  Gazette/'  stating  the  conditions  of  the 
new  loan,  one  of  which  was  as  follows: — 

^'  It  is  hereby  declared  and  stipulated,  that  no  part  of 
the  Transfer  51,  per  Cent.  Loan,  opened  by  the  advertise- 
ment, shall  be  paid  off  before  the  22nd  of  April,  1854;  and, 
whenever  it  shall  be  redeemed,  a  previous  notice  of  fifteen 
months  shall  be  given  by  public  advertisement,  which  no- 
tice may  be  issued  at  any  time  after  the  21st  of  January, 
1853.  The  notice  of  payment,  duly  advertised  as  above, 
and  published  in  the  Grovemment  Gazette  of  Calcutta, 
shall  be  considered  as  equivalent  to  a  tender  of  payment 
on  the  date  advertised  for  discharge,  and  all  interest  will 
cease  from  that  day.'' 

The  trustees  of  the  settlement,  in  pursuance  of  the  regu- 
lations and  orders  contained  in  the  above  advertisements 
and  notices,  transferred  the  10,0002.,  which  they  had  in- 

bb2 
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1848.        vested  in  die  6L  per  Cent.  Bemittable  Loan  of  1822,  into 

Wauiit      ^^®  ^'*  P^'  Cent  Transfer  Loan. 

The  stock  receipt  which  thej  then  took  was  in  the  fol- 
lowing form:— 


jUsBuijin. 


"  Fort  William.    Stock  Receipt,  registered  as  No. , 

of  15th  January,  1835—1836. 

"  Accountant-General's  Office. 
^*  The  Gh>yemor-6eneraI  in  Council  does  hereby  acknow- 
ledge to  have  received  from a  sum  of  £ ^  as  a 

loan  to  the  East  India  Company,  bearing  interest  at  62.  per 
cent  per  annusa,  payable  half-yearly  from  the  15th  of  Jan- 
uary, 1836.  "  Signed,  by  order  of  the  Governor^ 

General  in  Council'' 

Mr.  Wigram  and  Mr.  Lloyd,  for  the  plaintiff,  who  was  one 
of  the  persons  entitled  in  remainder,  referred  to  a  note 
which  had  been  sent  from  the  Accountant's  Office  at  the 
India-house,  certifying  that  a  creditor  had  not  power  to 
call  in  his  capital 

Mr.  RtisseU  and  Mr.  Haldane,  for  the  tenant  for  life. — ^As 
the  debt  was  originally  a  debt  secured  by  promissory  notes 
bearing  interest  at  61.  per  cent,  the  effect  of  the  conver- 
sion was  simply  to  alter  the  evidence  of  the  debt  from  a 
promissory  note  to  an  entry  into  a  book,  accompanied  by 
a  receipt  called  a  ^^  stock  receipt,"  and  to  vary  the  form 
of  transfer,  and  not  to  alter  the  nature  of  the  annual  pro- 
ceeds, or  affect  the  legal  rights  of  parties  interested  in 
them.  It  is  evident,  from  the  form  of  the  stock  receipt, 
that  the  loan  was  simply  a  debt  bearing  interest,  and  not 
an  annuity.  This  is  further  proved  by  the  stipulation 
that  the  debt  was  to  be  redeemable  after  the  21st  of  Jan- 
uary, 1853,  by  giving  fifteen  months'  notice ;  after  which 
all  interest  was  to  cease  The  fifteen  months  might  not 
expire  on  either  of  the  days  of  payment,  and  therefore  the 
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last  payment  of  interest  might  have  to  be  apportioned  be-        184& 
tween  the  Company  and  the  creditor,  according  to  the  stipu-       wakdew 
lation.    This  shews  that  it  was  not  an  annuity,  but  inter-     ,      *- 

ASHBURVXE. 

est  on  a  capital  sum. 


Mr.  A.  J,  Lewis  appeared  for  another  party. 

Mr.  Olasse  appeared  for  the  trustees. 

The  Vicb-Chancbllor  considered  the  effect  of  the  evi- 
dence to  be,  that  the  debt  was  redeemable  at  the  option  of 
the  Company,  but  was  one  of  which  the  holder  could  not 
demand  payment;  and,  as  the  settlement  was  not  within 
the  operation  of  the  Apportionment  Act,  he  was  of  opinion 
that  the  income  from  the  last  half-yearly  payment  to  the 
death  of  Sir  Lionel  Smith,  the  tenant  for  life,  namely, 
from  the  15th  of  July,  1841,  to  the  2nd  of  January,  1842, 
was  not  part  of  his  personal  estate.  The  half-yearly  pay- 
ment not  being  apportionable,  he  must  declare  that  the 
whole  of  it  belonged  to  the  persons  entiljled  in  remainder. 

The  costs  of  all  parties  were  ordered  to  be  paid  out  of 
the  fund. 


CASES  IN  OHAKCE&T. 


Jvlylth,%ih^  Gray  v.  The  Earl  op  Limbrick.    ^, 

Landi  were  set-  xjY  a  Settlement  dated  the  10th  December,  1814,  and 
of  a.  for  life,  made  between  the  Right  Honourable  Edmond  Henry  Earl 
S^wns!^  of  Limerick,  since  deceased,  of  the  first  part;  the  Honour- 
^•» 'ojj^der  able  Henry  Hartstonge  Pery,  commonly  called  Lord  Vis- 
ofB.)  for  life,  count  Glentworth,  since  deceased,  therein  described  as 
to cramaiS  eldest  son  and  heir  apparent  of  the  said  Edmond  Henry 
^Td  "n'uS,  ^^^  ^^  Limerick,  and  Annabella  Pery,  commonly  called 
remainder  to  D.  Lady  Viscountess  Glcntworth,  his  wife,  of  the  second  part; 
of  B.)  for  life,  John  Wight,  of  the  third  part;  James  Peacock,  of  the 
^'Tfirsrand  fourth  part;  Thomas  Casey  and  Pryce  Peacock,  of  the  fifth 
t^^^Ai^  part;  and  Thomas  Philip  Mansell  and  John  Badcliffe,  of 
mainden  oyer;  the  sixth  part;  and  by  certain  fines  and  recoveries  levied 
limitingpoiv  ^  &iid  Suffered  in  pursuance  thereof,  certain  towns,  lands, 
rf  Se^hUdren  ^e^^^ments,  hereditaments,  and  premises,  in  the  counties  of 
of  B.,"  not  be-  Limerick,  Clare,  and  Cork,  in  Ireland,  were  settled  (sub- 

ing  and  besides   ,  .  .  . 

an  eldest  or  ject  to  certain  preceding  uses,  not  material  to  be  set  forth), 

on  ihe'deceBM '  ^^  ^^  ^^^  ^^  ^^  ^^^  ^2i>r\  of  Limerick  and  his  assigns  for 

^b!r^  titled  ^®  ^^  ^^^  remainder  to  the  use  of  the  said  Viscount 

to  tbe  setUed  Qleutworth  and  his  assigns  for  life,  with  remainder  to  the 

portions  to  Test,  use  of  trustees  to  preserve  contingent  remainders,  with  re- 

son^ attwenty-  ''i^^der  to  the  use  of  Edmoud  Henry  Pery,  eldest  son  of 

one,  but  not  to  the  said  Viscouut  Glentworth,  with  remainder  to  the  use 

be  raisable  in  .  .     , 

the  lifetime  of  of  trustces  to  preserve  contingent  remainders,  with  remam- 

either  of  thrai,  ^^^  ^  ^^  ^^  ^^  ^^  ^^  ^^  ^^  Edmond  Henry  Pery  in 

8cnt**"*B*^Sed  ***^  male,  with  remainder  to  the  use  of  the  second,  third, 

first;  then  C,  fourth,  fifth,  and  sixth,  and  other  sons  of  the  body  of  Ed- 

without  issne^  -r*         •  m         i  •  i  •     i  t 

bat  having  at-  mond  Henry  Pery  m  tail  male,  with  remainder  to  the  use 
!^e°Mhr]^?[  of  William  Henry  Tennison  Pery,  the  second  son  of  the 
whereupon  D.    ^^  Viscount  Qleutworth,  for  life,  with  remainder  to  the 

succeeded  to  the 

estates.  He  usc  of  trustecs  to  preserve  contingent  remainders,  with  re- 
had  attained 

twenty-one  in  C.'f  lifetime.  No  portion  had  been  limited  or  raised: — HM,  that  neither  D.  nor 
C.'s  representatiTes  had  any  title  under  the  portion  trusts. 

An  assignment  of  one  equal  eighth  part  or  share,  or  other  part  or  share,  parts  or  shares,  to  which 
the  assignor  became  entitled : — Hdd,  upon  the  construction  of  the  recitals  and  of  the  whole  instru- 
ment, to  pass  only  one-eighth,  although  the  assignor  was  entitled  to  a  larger  share. 


\i/^^r7tJ  ,4^    ^^^J^r/^^^   /'V^l/T  /^C"^^^, 
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mainder  to  the  use  of  the  first  son  of  William  Henry  Ten*  1848. 
nison  Pery  in  tail  male,  with  remainder  to  the  use  of  the 
second,  third,  fourth,  fifth,  sixth,  and  all  and  every  other  son 
and  sons  of  the  body  of  William  Henry  Tennison  Pery,  now 
Earl  of  Limerick,  in  tail  male,  with  divers  remainders  over. 
There  was  a  limitation  in  the  settlement,  of  a  term  of  1000 
years  to  trustees,  upon  the  following  trusts,  viz.  "  To  raise 
15,000{.  for  the  portion  and  portions  of  all  and  every  child 
and  children  of  Henry  Lord  Viscount  Glentworth,  begotten 
or  to  be  b^otten  on  the  body  of  Annabella  Viscountess 
Glentworth,  his  now  wife  (not  being,  and  besides,  an  eldest 
or  other  son  of  the  said  Lord  Viscount  Glentworth,  who, 
on  the  decease  of  the  said  Viscount  and  the  said  Earl  his 
father,  shall  be  entitled  to  the  estates),  the  portion  and  por- 
tions to  be  paid  to  and  divided  amongst  such  younger 
child  and  children,  in  such  shares  and  proportions,  and  at 
such  time  and  times,  and  with  such  maintenances  as  and 
for  the  interest  of  such  portion  and  portions  in  the  mean- 
time, until  the  same  shall  be  payable,  as  the  said  Henry 
Lord  Viscount  Glentworth  shall  by  any  writing  under  his 
hand  and  seal,  attested  by  two  or  more  credible  witnesses, 
direct  or  appoint;  and  in  default  of  such  direction  and  ap- 
pointment, then  to  and  amongst  such  younger  child  and 
children,  if  more  than  one,  to  a  son  or  sons  at  his  or  their 
age  or  ages  of  twenty-one  years,  and  to  a  daughter  or  daugh- 
ters at  her  or  their  age  or  ages  of  twenty-one  years  or  day  or 
days  of  respective  marriage,  whichever  first  shall  happen; 
and  if  any  such  younger  child  or  children  shall  die,  if  a  son 
or  sons,  under  the  age  of  twenty-one  years,  and  if  a  daughter 
or  daughters,  under  such  age  and  unmarried,  then  upon  trust 
as  to  the  portion  or  portions  of  him,  her,  or  them  so  dying,  to 
andfor  the  survivor  or  survivors  ofthem,  such  accrued  shares 
to  be  paid  and  payable  to  such  survivor  and  survivors,  when 
and  as  his,  her,  or  their  originalportion  or  portions  is  and  are 
hereby  directed  to  vest  as  aforesaid ;  and  if  all  such  children 
but  one  shall  die  before  his,  her,  or  their  portion  or  portions 
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1848.  is  and  are  hereby  directed  to  be  paid,  then  as  to  the  whole 
sum  of  15,000Z.,  in  trust  for  such  survivor,  if  a  son,  at  his 
age  of  twenty-one  years,  and  if  a  daughter,  at  her  age  of 
twenty-one  years  or  day  of  marriage,  whichever  first  shall 
happen;  and  if  all  such  younger  child  and  children  shall 
die  before  his,  her,  or  their  portion  or  portions  is  and  are 
hereby  declared  to  vest  as  aforesaid,  such  portion  and  por- 
tions shall  not  be  raised;  and  it  is  hereby  declared  and  pro- 
vided, that  none  of  the  said  portions  or  any  sum  on  the  foot 
of  the  principal  or  interest  of  any  of  the  same  portions,  shall 
be  raised  and  payable  during  the  life  or  lives  of  the  said 
Edmond  Henry  Earl  of  Limerick,  and  Henry  Lord  Viscount 
Glentworth,  or  either  of  them,  unless  with  the  consent  of 
them  or  of  the  survivor  of  them  in  writing  first  had  and 
obtained  for  that  purpose;  and  that,  from  and  after  pay- 
ment of  the  said  portions  and  all  sums  to  grow  due  for 
principal  and  interest  on  the  foot  thereof,  or  in  case  all 
such  younger  children  shall  die,  if  a  son  or  sons  under  the 
age  of  twenty-one  years,  or  if  a  daughter  or  daughters  un- 
der the  age  of  twenty-one  years  and  unmarried,  then  the 
said  term  of  1000  years  shall  cease  and  be  void.'" 

William  Henry  Tennison  Pery  attained  twenty-one  on 
the  9th  October,  183a 

Henry  Viscount  Glentworth,  mentioned  in  the  settlement, 
died  on  the  7th  of  August,  1834,  but  without  having  ex- 
ercised the  power  of  appointment  of  the  15,000iL  for  por^ 
tions,  and  leaving  nine  children,  Edmond  Henry  Pery, 
who  therefore  became  Viscount  Glentworth,  William  Henry 
Tennison  Pery,  John  Hartstonge  Pery,  Henry  Frederick 
Pery,  and  five  daughters. 

An  indenture  was,  on  the  11th  of  May,  1841,  made  be- 
tween John  Hartstonge  Pery,  of  the  one  part,  and  Ed- 
mond Henry  Viscount  Glentworth,  of  the  other  part  It 
recited  the  settlement  and  the  death  of  Henry  Viscount 
Glentworth,  without  having  exercised  the  power,  leaving 
Edmond  Henry  Viscount  Glentworth  his  eldest  son,  John 
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Hartstonge  Pery  his  third  son,  and  seven  other  children  him  ^  1848. 
surviving,  all  of  whom  were  stUl  living;  and  that  the  said 
John  Hartstonge  Pery  attained  his  age  of  twenty-one  years 
on  or  about  the  31  st  August,  1834,  and  ''thereupon  ac- 
quired a  vested  interest  in  l-8th  part  or  share  of  the  said 
sum  of  15,0002.,  so  secured  upon  the  said  lands  and  heredi- 
taments directed  to  be  raised  for  the  benefit  of  the  younger 
children  of  the  said  H.  Hartstonge  Viscount  Glentworth, 
deceased,  as  aforesaid/'  And  it  witnessed,  that,  in  con- 
sideration of  8002.,  paid  or  advanced  to  him  by  the  said 
Edmond  Henry  Viscount  Glentworth,  John  Hartstonge 
Pery  assigned  unto  Edmond  Henry  Viscount  Glentwortlb 
his  executors,  administrators,  and  assigns,  the  property 
comprised  in  the  following  description: — 

"  All  the  present  and  future  share  or  shares  of  him  the 
said  John  Hartstonge  Peryof  andin  the  said  sum  of  15,00021, 
so  charged  upon  the  said  lands  and  hereditaments  hereinbe- 
fore mentioned,  and  secured  and  directed  to  be  raised  for 
the  portions  of  the  younger  children  of  the  said  Henry 
Lord  Viscount  Glentworth,  deceased,  under  the  trusts  of 
the  said  term  of  1000  years,  so  created  by  the  said  recited 
indentures  of  lease  and  release  and  settlement  of  the  9th 
and  10th  days  of  December,  1814,  and  the  recoveries  suf- 
fered in  pursuance  thereof  as  aforesaid;  and  all  interest  to 
accrue  or  become  due  for  or  in  respect  of  the  said  share  or 
shares  of  the  said  sum  of  15,0002.;  and  all  the  right,  title, 
interest,  property,  claim,  and  demand  whatsoever,  bothatlaw 
and  in  equity,  of  him  the  said  John  Hartstonge  Pery,  of,  in, 
to,  or  out  of  the  said  sum  of  15,0002L  and  the  interest  thereof 
or  any  part  thereof  respectively;  and  all  the  powers  and  re- 
medies of  him  the  said  John  Hartstonge  Pery  for  recover- 
ing and  enforcing  payment  thereof  respectively.'" 

And  trusts  were  declared  of  the  premises  thereby  as- 
signed, for  securing  the  repayment  thereout  of  the  said  sum 
of  8002.  and  interest  thereon;  and  the  deed  contained  a 
power  of  sale  in  the  event  of  John  Hartstonge  Pery  dying 
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1848.  in  the  lifetime  of  Edmond  Henry  Viscount  Glentworth, 
and  of  ftny  part  of  the  said  sum  of  8002.  or  the  interest 
thereof  remaining  unpaid  at  the  time  of  his  decease. 

John  Hartstonge  Pery  died  on  the  8th  of  October^  1842, 
in  the  lifetime  of  Edmond  Henry  Viscount  Glentworth. 

An  indenture  was  executed  on  the  14th  of  January, 
1843,  of  that  date,  and  made  between  Edmond  Henry 
Viscount  Glentworth,  of  the  one  part,  and  Thomas  Somers 
Cocks  the  elder,  John  Biddulph,  Robert  Biddulph,  Thomas 
Somers  Cocks  the  younger,  and  Ormus  Biddulph,  of  the 
other  part;  it  recited  the  indenture  of  10th  of  December, 
1814,  and  that  Henry  Viscount  Glentworth  died  in  Au- 
gust, 1834,  without  haying  exercised  the  power  of  appoint- 
ment given  to  him  by  the  above  indenture  of  10th  Decem- 
ber, 1814,  over  the  15,0002.  or  any  part  thereof,  and  leav- 
ing the  said  Annabella  Viscountess  Glentworth,  his  widow, 
and  the  said  Edmond  Henry,  then  Viscount  Glentworth, 
his  eldest  son,  John  Hartstonge  Pery  his  third  son,  and 
seven  other  younger  children  by  the  said  Annabella  Vis- 
countess Glentworth,  his  wife,  him  surviving.  And  it  con- 
tained the  following  recital: — 

**  And  whereas  the  said  John  Hartstonge  Pery  attained 
his  age  of  twenty-one  years  on  the  31st  of  August,  1834, 
and  therefore  acquired  a  vested  and  transmissible  interest 
in  one  equal  eighth  part  or  share  of  the  said  sum  of 
16,0002." 

It  also  recited  that  Edmond  Henry  Viscount  Glent- 
worth, by  virtue  of  the  powers  for  that  purpose  contained 
in  the  indenture  of  the  11th  of  May,  1841,  had  contracted 
and  agreed  with  Thomas  Somers  Cocks  the  elder,  John 
Biddulph,  Robert  Biddulph,  Thomas  Somers  Cocks  the 
yoimger,  and  Ormus  Biddulph,  for  the  absolute  sale  to 
them  of  the  portion  or  share  of  the  said  John  Hartstonge 
Pery  of  and  in  the  said  sum  of  15,000/.,  so  assigned  to  him 
as  thereinbefore  was  mentioned,  at  or  for  the  price  or  sum 
of  13002. 
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B7  the  witnessing  part  of  the  deed,  Edmond  Henry  Vis-        I84a 
eoont  Glentworth,  in  execution  of  the  power  given  hj  the 
indenture  of  the  11th  of  May,  1841,  assigned  unto  Messrs. 
Cocks  the  elder  and  Robert  Biddulph,  their  executors,  ad- 
ministrators, and  assigns^ — 

^*  All  that  the  one  equal  eighth  part  or  share,  or  other 
the  part  or  share,  parts  or  shares,  to  which  the  said  John 
Hartstonge  Pery  became  entitled  as  aforesaid,  for  interest 
vested  in  him,  upon  his  attaining  his  age  of  twenty-one 
years,  of  and  in  the  said  sum  of  15,000Z.  so  as  aforesaid 
charged  upon  the  lands  and  hereditaments  hereinbefore 
described,  and  comprised  in  the  said  indentures  of  the  9th 
and  10th  of  December,  1814,  and  the  recoveries  suffered 
in  pursuance  thereof"  [The  parcels  were  then  set  out] 
''  And  which  said  sum  of  15,000Z.  was  directed  to  be  raised 
for  the  portions  of  the  younger  children  of  the  said  Henry 
Viscount  Glentworth,  deceased,  under  the  trusts  of  the 
said  term  of  1000  years  thereby  created,  and  all  interest 
to  accrue  or  become  due  in  respect  thereof,  and  all  secu- 
rities for  the  same  respectively;  and  all  the  right,  title, 
interest,  trust  property,  possibility,  claim,  and  demand 
whatsoever,  both  at  law  and  in  equity,  of  him  the  said 
Edmond  Henry  Viscount  Glentworth,  of,  in,  and  to  the 
same  premises,  and  every  part  thereof;  together  with  full 
power  and  authority  to  ask,  demand,  and  compel  payment 
of  and  give  receipts,  which  shall  be  sufficient  discharges 
for  the  same;  and  for  those  purposes,  or  any  of  them,  to 
use  the  name  of  the  said  Edmond  Henry  Viscount  Glent- 
worth: To  have,  hold,  receive,  and  take  the  said  one-eighth 
part  or  share,  or  other  the  part  or  share,  and  interest,  and 
all  and  singular  the  premises  hereinbefore  assigned,  or  ex- 
pressed and  intended  so  to  be,  unto  and  by  the  said  Thomas 
Somers  Cocks  the  elder,  John  Biddulph,  Robert  Biddulph, 
Thomas  Somers  Cocks  the  younger,  and  Ormus  Biddulph, 
their  executors,  administrators,  and  assigns,  for  their  own 
absolute  use  and  benefit,  as  and  for  part  of  their  partner- 
ship stock  or  assets." 


376  CASES  IK  CHAKCEBT. 

Edmond  Henry  Viscount  Glentworth  died  on  the  16th 
of  February,  1844,  without  issue,  but  having  attained 
Eael  Of       twenty-one,  in  the  lifetime  of  his  father,  the  Earl  of  Lime- 
Lixiuox.     rick,  who  died  on  the  7th  of  December  following;  where- 
upon William  Henry  Pery  succeeded  to  the  estates,  and 
became  the  Earl  of  Limerick. 

The  present  suit  was  instituted  by  younger  children  of 
the  late  Henry  Viscount  Grlentworth  and  by  Messrs.  Cox, 
Biddulph,  &  Co.,  as  assignees  of  the  share  of  John  Hart- 
stonge  Pery,  against  William  Henry  Earl  of  Limerick,  and 
other  defendants. 

The  questions  were — 

Whether  the  personal  representatives  of  the  late  Ed- 
mond Henry  Viscount  Grlentworth  were  entitled  to  par- 
ticipate in  the  sum  of  15,0002.,  directed  to  be  raised  for 
portions? 

Whether  the  present  Earl  was  entitled  to  participate  in 
the  same  sum? 

Whether  Messrs.  Cox  &  Biddulph's  assignment  extended 
to  the  whole  of  the  share  of  John  Hartstonge  Pery,  or  only 
to  one-eighth  part  of  the  16,0002.? 

Mr.  RusseU  and  Mr,  C.HaU,  for  the  plaintiffs. — ^The  plain- 
tiffs rely  on  the  general  rule,  which  excludes  every  child 
becoming  an  eldest  son  before  the  period  when  the  fund 
is  distributable :  Ghadivick  v,  Dokman  (a),  McMiewa  v. 
Pavl  (6).  They  also  rely  on  the  express  language  of  the 
deed. 

Mr.  Swwnston  and  Mr.  MalinSy  for  the  Earl  of  Limerick. 
— As  the  Earl  attained  twenty-one  while  he  was  a  younger 
son,  his  interest  in  the  portion  fund  then  vested  in  him, 
and  there  is  no  devesting  clause.  It  clearly  was  not  in- 
tended that  the  interests  of  the  younger  sons  in  their  por- 
tions should  be  suspended  until  it  should  be  known  whe- 

(a)  2  Vem.  528.  {h)  3  Swaost.  328. 
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ther  they  became  eldest  sons;  because  there  is  a  power,        1848. 
with  consent,  to  pay  the  portions  during  the  lives  of  their 
father  and  grandfather. 

Mr.  Bacon  and  0,  L,  MussM,  for  the  personal  represen- 
tatives of  Edmond  Henry,  late  Viscount  Glentworth. — 
There  is  nothing  in  the  settlement  to  exclude  the  late 
Viscount.  He  does  not  answer  fully  the  description  of 
the  excluded  individuals.  Although  an  eldest  son,  he  was 
not  an  eldest  son  who  was  entitled  to  the  estates;  and  the 
meaning  of  younger  son  in  a  settlement  is,  any  son  who 
does  not  succeed  to  the  settled  estates:  Scaritbrick  v.  Lord 
Shdmersdale  (a).  Lord  Teynham  v.  Webb  (6),  Peacocke  v. 
Pares  (c),  Beale  v.  Beale  (e2),  BuUer  v.  Dv/ncotnbe  (e). 

The  late  Viscount  Edmond  Henry  is  mentioned  in  the 
settlement;  if  he  had  been  intended  to  be  excluded  at  all 
events,  the  intention  would  have  been  so  expressed.  But 
if  he  had  left  a  family  he  would  have  had  no  means  of  pro- 
viding for  them  in  the  event  of  his  dying  before  he  suc- 
ceeded to  the  estates;  and  therefore  there  was  a  substantial 
reason  for  not  excluding  him,  unless  he  became  an  eldest 
son  in  the  sense  of  the  word  in  construing  limitations,  that 
is,  a  son  who  succeeds  to  the  estata 

The  arguments  as  to  Messrs.  Cox  and  Biddulph's  right 
to  more  than  one-eighth  share  under  the  deed  of  1843 
sufficiently  appear  from  the  judgment 

Judgment  was  reserved. 

The  Vice  Chancellor: — 

Since  the  commencement,  on  Friday  last,  of  the  argu-    "^^^  ^^^• 
ments  in  this  cause,  I  have  had  an  opportunity  of  reading 

(a)  4  Y.  &  C.  78.  (d)  I  P.  W.  244. 

{b)  2  Yes.  aen.  198.  (e)  lb.  448. 

(c)  2  Kee.  689. 
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a  cop7  of  the  settlement  in  question,  as  well  as  the  cases 
ofDtike  Y.Doidge{a)y  Dukeo/NorihuTnberland  v.LordEgr&' 
montQ>\  Windh<WhY.Oraham(c)f  9Jid Spencer r. Spencer {d^^ 
and  some  others. 

I  do  not  think  it  necessary  to  say  whether,  in  my  judg- 
ment, any  part  of  the  15,0002^  could,  with  the  consent  of 
the  father  and  grandfather,  or  the  grandfather,  of  the  pre- 
sent Earl,  have  been,  with  propriety,  before  the  late  Earl's 
death,  paid  to  the  present  Earl,  or  could,  if  so  paid  to  him, 
have  been  retained  by  him  now;  or  how  the  title  to  the 
1 5,000{.  would  have  stood,  if,  in  the  late  Earl's  lifetime, 
the  present  Earl  had  died,  leaviag  or  not  leaving  a  son,  for 
neither  of  these  cases  has  ariaen. 

In  the  erents  which  have  happened,  I  am  of  opinion 
that  the  true  construction  of  the  settlement  before  the 
Court  deprives  both  the  present  Earl  and  the  estate  of  his 
elder  brother  of  all  participation  in  the  15,0002. 

It  is  true  that  the  present  Lord's  elder  brother,  Edmond 
Henry,  though  attaining  majority,  did  not  live  to  become 
tenant  for  life  in  possession  under  the  settlement;  but 
Edmond  Henry  was  the  eldest  son  at  the  date  of  the  set- 
tlement The  expression  '^  portion  and  portions"  is  used 
repeatedly;  the  expression  "  younger  child  and  children" 
occurs  more  than  once,  and  the  expression  "  younger  child 
or  children"  occurs  at  least  once  in  the  deed. 

The  intention  of  giving,  contingently  or  otherwise,  a 
share  of  the  portions  to  Edmond  Henry  (which  is,  I  think, 
a  very  improbable  intention  to  ascribe  to  the  parties  to  it), 
cannot,  in  my  judgment,  be  ascribed  to  them  consistently 
with  the  letter  or  the  spirit  of  the  instrument. 

The  letter  is,  I  conceive,  as  plainly  opposed  to  the  pre- 
sent Earl's  claim  to  participate;  for  he  became  the  heir 
apparent  of  the  late  Earl,  and,  immediately  upon  the  late 


(a)  2  Yes.  sen.  203. 
lb)  Amb.  657. 


(c)  1  Ru88.  331. 
id)  8  Sim.  87. 
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Earl's  deathy  tenant  for  life  in  possession  under  the  set-  ^  1848. 
tlement  But  the  spirit  is  not,  I  think,  in  this  instance 
so  clear,  especially  as  the  present  Earl  attained  majority 
in  his  elder  brother's  lifetime.  The  letter,  however,  must 
give  the  rule,  unless  it  is  manifestly  at  variance  with  the 
spirit.  Of  that  variance  I  am  not  thoroughly  persuaded 
— ^am  not  convinced;  and  I  therefore  cannot  allow  my- 
self to  depart  from  the  letter.  Abiding  by  it,  I  must,  I 
think,  hold  the  present  Lord  Limerick  excluded,  as  I  have 
said. 

I  have  not  hitherto  meant  to  speak  of  any  title  under 
the  assignment  of  1841 ;  all  parties  agree,  I  believe,  as  to 
the  validity  and  construction  of  that  assignment;  but  a 
question  has  been  made,  whether  more  than  one  eighth  part 
of  the  15,0002.  passed,  under  the  assignment  of  1843,  to 
Messrs.  Cocks  &  Co.  My  original  impression  was  rather 
in  favour  of  answering  this  question  in  the  affirmative; 
but,  having  read  copies  of  the  two  assignments  which  were 
left  with  me,  I  am  of  opinion  that  it  ought  to  be  answered 
in  the  negative.  The  present  Earl's  father  had  died  in  or 
before  the  year  1841 ;  there  were  then  and  in  1843  eight 
younger  children. 

The  transaction  with  Messrs.  Cocks  &  Co.  was  one  of 
sale,  not,  as  I  had  at  first  supposed,  one  of  security.  The 
person  who  prepared  the  latter  must  be  taken  to  have  had 
before  him,  when  he  prepared  it,  the  former  of  the  assign- 
ments. There  is  a  difference  (I  think  a  marked  difference) 
between  the  description  of  the  subject  of  assurance  in  the 
former  and  the  description  of  the  subject  of  assurance  in 
the  latter.  In  the  operative  part  of  the  deed  of  1841,  the 
language  is — [His  Honor  read  the  paragraph  set  out  ante, 
p.  373,  and  marked  with  inverted  commas.] 

That  transaction  was  one  of  security  only.  The  deed  of 
1843  assigns — [His  Honor  read  the  passage  at  p.  375,  ante, 
similarly  marked.] 
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1848.  It  is  true  that  the  recital  of  the  agreement  of  sale  calls  the 

subject  of  it  "  the  portion  or  share  of  the  said  John  Hart- 
stonge  Pery  of  and  in  the  said  sum  of  15,0002^,  so  assigned 
to  him''  (that  is,  to  his  eldest  brother),  "  as  hereinbefore  is 
mentioned."  But  that  does  not,  alone  or  with  the  context, 
convince  me  that  the  purchase-money  of  1300/w  was  calcu- 
lated upon  more  than  an  eighth  of  the  16,000Z.,  or  meant  to 
be  received  or  paid  for  more  than  one  eighth,  especially  as 
there  is  a  previous  recital  in  these>  words — [His  Honor  read 
the  passage  set  out)  ante,  p.  374,  distinguished  by  inverted 
commas:]  expressions  with  which  seem  to  me  to  be  much 
connected  the  words  "  all  that  the  one  equal  eighth  part  or 
share,  or  other  the  part  or  share,  parts  or  shares,  to  which 
the  said  John  Hartstonge  Pery  became  entitled  as  aforesaid, 
for  interest  vested  in  him,  upon  his  attaining  his  age  of 
twenty-one  years,  of  and  in  the  said  sum  of  15,0002^,"  that 
I  have  before  read  from  the  operative  part  of  the  instru- 
ment. My  present  view  of  the  case  is,  that,  if  Messrs. 
Cocks  &  Co.  intended  to  buy  more  than  one  eighth  of  the 
15,0002.,  that  intention  should  have  been  expressed  in 
language  other  than  the  language  to  be  found  in  the  deed 
of  1843,  which  it  would,  I  think,  be  unsafe  to  read  as  they 
wish  the  Court  to  read  it. 


T 
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Xo4o« 

A 
OgLANDEB  v.  OOLANBES.  'J  Jtdy  6th. 

HIS  was  a  suit  for  the  appointment  of  new  trustees  of  The  power  of 
a  marriage  settlement  dated  the  22nd  of  May,  181 0,  where-  tnuteee  in  « 
by  the  intended  husband  and  wife  covenanted  with  John  JiSedSS'^r 
Smyth  and  John  Oglander,  their  executors,  administrar  "•TT^'^^^JJ 
tors,  and  assigns,  to  pay  and  to  transfer  to  them,  within  from  time  to 
three  months  after  the  intended  marriage,  two  specified  ha4  the  leme 
sums  of  stock,  and  certain  distributive  shares,  belonging  g:;::^"^ed 
to  the  intended  wife,  upon  certain  trusts  thereby  declared.  ™  «*»  ^^ 

ment*     jrhe 

The  deed  contained  a  proviso,  that,  in  case  John  Smyth  power  wm  in- 
and  John  Oglander,  or  either  of  them,  should  die,  or  be  ^SSwd,  m*^ 
desirous  of  being  discharged  from  or  refuse  to  act  in  the  "*^"^^^ 
execution  of  the  trusts  thereby  reposed  in  them  by  virtue  tnuteee  acting. 
of  the  settlement  to  be  made  in  pursuance  thereof,  before  bdng  appointed 
the  trusts  were  performed,  then,  and  in  such  case,  and  as  ^i^'^^couit 
often  as  the  same  should  happen,  it  should  be  lawful  for  ^^  "®*  fP^ 

^^  them  the  power 

the  survivor,  or  other  of  them,  the  said  John  Smyth  and  of  appomting 
John  Oglander,  with  such  consent  as  therein  mentioned,     Specified  per- 

to  substitute,  nominate,  or  appoint  any  other  person  or  !|J2Itedby*£e 

persons  to  be  trustee  or  trustees,  and  that  every  new  trus-  Court  new 

^  ,  .  trutteet  with- 

tee  or  trustees  might  and  should  in  all  respects  act  in  exe-  ont  aiefetenoe. 

cuting  the  trusts  aforesaid  as  fully  and  effectually  in  all    A^ai^   ^  jftsft^u^ 

respects,  and  to  all  intents  and  purposes  whatsoever,  and     M  ^^^'^'*'  •  ^^ 

with  the  like  power  of  substitution,  nomination,  and  ap-  ^:;^uf^a9€^  ^  ^fU^tez- 

pointment,  and  with  the  like  indemnities,  as  if  he  or  they  /  i^;^,  ^t)f^^^' 

had  been  originally  nominated  and  appointed  trustee  or 

trusteea 

Neither  John  Smjrth  nor  John  Oglander  executed  the 
deed,  or  acted  in  the  trusts,  nor  was  any  part  of  the  trust 
property  paid  or  transferred  to  them. 

John  Oglander  survived  John  Smyth,  and  died  in  1825. 
The  plaintiffs  were  two  of  the  cestuis  que  trustent,  and  one 
of  them,  who  was  of  unsound  mind,  sued  by  a  next  friend. 

VOL.  IL  c  c  D.  a.  8. 
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1848.  The  cause  came  on  to  be  heard  with  a  petition  of  the 

OoLAWDBB     plaintiffs,  seeking  the  appointment  of  specified  persons  to 
Ogulhdbb.     ^®  ^^^  trustees,  without  a  reference,  upon  an  affidavit  of 
their  fitness. 

Mr.  Oiffardf  in  support  of  the  petition,  asked  that  the 
new  trustees  might  have  power  to  appoint  new  trustees. 
He  cited  WhUs  v.  Whits  (a). 

Mr.  Leachj  for  the  defendants,  did  not  oppose  the  appli- 
cation. 

The  Yicb-Chanoellor  thought  he  could  not  give  the  new 
trustees  power  to  appoint  new  trustees;  and  said,  that  if 
that  was  desired  to  be  done,  application  had  better  be 
made  to  transfer  the  cause  to  another  branch  of  the  Court 

The  order  was,  that  the  persons  named 
in  the  petition  should  be  appointed 
trustees,  and  that  one  of  the  defend- 
ants should  do  all  necessary  acts  for 
transferring  to  them  the  trust  funds 
to  be  held  upon  the  trusts  of  the 
settlement,  and  it  was  referred  to  the 
Master  to  settle  all  proper  and  neces- 
sary deeds  (if  any)  for  that  purpose. 

(a)  6  Beay.  221. 
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ICHARD  BURTON,  by  hiswill,  dated  the  20th  of  June,  a  testator 
1823,  devised  and  bequeathed  all  hia  estates  and  effects,  JJ2^^^ 
both  real  and  personal,  to  Jane  Burton,  William  Poote  "^  ?]**• 
Mount,  and  Henrj  Lee,  their  heirs,  executors,  administra-  on  tnut  to' pay 
tors,  and  assigns,  according  to  the  different  nature  and  p^fil^  ^ 
quality  of  such  estates  respectively,  upon  trust,  after  rais-  ^|^  ^  ^ 
ing  out  of  the  rents  and  profits,  interest,  dividends,  and  naat  for  life^ 
annual  produce  thereof,  two  annuities  therein  mentioned,  m  remainder; 
to  stand  seised  and  possessed  of  the  entirety  of  his  estate  ^*  ^j^urhth 
and  effects,  both  real  and  personal,  upon  trust  to  pay  the  '^^'S*^ 
rents,  issues,  and  profits,  dividends  and  interest  thereof  hold  and  leaae- 
unto  his  son  Richard  Burton,  for  and  during  the  term  of  his  tnut^  might 
natural  life,  and  from  and  after  his  decease,  as  to,  for,  and  J^i^J^dwS- 
conceming  the  testator's  real  estate,  upon  trustfor  the  child,  inrJ>?'>"#  ** 

,_,,  ,  ,     such  time  as  they 

if  only  one,  and,  if  more  than  one,  for  all  the  children  of  his  should  think 
said  son,  lawftdly  to  be  begotten,  to  be  equally  divided  be-  J^»,  esta^  con- 
tween  and  amongst  the  children,  if  more  than  one,  share  rljji  ^i^^"^ 
and  share  alike,  as  tenants  in  common  and  not  as  joint  te-  perty  and  l^ 
nants,  and  the  heirs  or  assigns  of  such  child  or  children  in  udd,  that  the 
fee  and  not  in  tail,  with  executory  devises  over.     And  as  J^Jf^^Urfto 
to  the  entirety  of  the  testator's  personal  estate  and  effects,  the  enjoyment 

"  *  of  the  mcome 

the  testator  directed  his  trustees,  after  his  son's  death,  to  of  both  these 
stand  possessed  thereof,  upon  trust  for  the  child,  if  only  ^^t^  ^ 
one,  and  for  aU  the  children,  if  more  than  one,  of  his  said  'p*^ 
son,  lawftdly  to  be  begotten,  equally  to  be  divided  among 
them  and  their  executors,  administrators,  and  assigns,  as 
tenants  in  common,  with  executory  trusts  over,  similar  to 
those  declared  concerning  the  real  estate,  or  as  near  thereto 
as  the  nature  of  the  property  and  the  rules  of  law  would 
admit    And  the  testator  empowered  his  trustees,  notwith- 
standing the  devise  and  bequest  of  his  freehold  and  lease- 
hold estates  respectively,  at  any  time  or  times,  or  from  time 

cc  2 
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1848.  to  time,  at  their  discretion,  to  make  sale  and  dispose  of  the 
freehold  and  leasehold  estates,  or  any  of  them,  or  any  part 
or  parts  thereof  (other  than  and  except  his  dwelling-house 
in  Newington-place,  during  his  wife's  estate  and  interest 
therein),  hy  public  auction  or  private  contract  And  he 
directed  that  his  trustees  should  be  possessed  of  the  trust 
monies  last  mentioned,  and  the  stocks,  funds,  or  securities 
in  or  upon  which  the  same  should  be  invested,  and  the  in- 
terest, dividends,  or  annual  proceeds  thereof,  subject  to  the 
payment  of  the  life  annuities  thereinbefore  mentioned,  in 
trust  for  such  person  or  persons  respectively  as  would,  by 
virtue  of  the  trusts  thereinbefore  contained,  be  entitled  to 
the  freehold  and  leasehold  estates  respectively,  and  the 
rents  and  profits  thereof,  in  case  no  such  sale  had  been 
made  thereof  And  the  testator  directed,  that,  notwithstand- 
ing any  of  the  trusts  aforesaid,  it  should  be  lawful  to  and 
for  the  trustees  or  trustee  for  the  time  being  of  that  his  will, 
to  demise  or  lease  his  said  freehold  and  leasehold  estates, 
or  any  of  them,  or  any  part  thereof  (save  and  except  his 
dwelling-house  as  aforesaid,  so  long  as  his  said  wife's  es- 
tate and  interest  therein  should  continue),  for  any  term  or 
number  of  years  not  exceeding  twenty-one  years,  to  take 
effect  in  possession  and  not  in  reversion  or  by  way  of  fu- 
ture interest,  so  as  there  be  reserved  in  every  such  demise 
or  lease  the  best  or  most  improved  yearly  rent  or  rents, 
without  taking  any  fine  or  premium  for  the  making  thereof 

The  testator  died  in  March,  1828. 

In  July,  1834,  a  commission  of  lunacy  issued,  under 
which  Richard  Burton,  the  tenant  for  life,  was  found  to  be 
a  person  of  unsound  mind. 

The  lunatic  and  his  committee  instituted  this  suit,  stat- 
ing by  their  bill,  that  the  surviving  trustee  alleged,  that 
part  of  the  personal  estate  consisted  of  Long  Annuities,  and 
insisted  that  this  portion  ought  to  have  been  sold  at  the 
said  testator's  decease,  and  the  produce  thereof  invested 
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in  SL  per  Cent  Consolidated  Bank  Annuities^  And  the  184a 
plaintiff  chaigedy  that,  according  to  the  true  construction 
of  the  will  and  codicil,  the  lunatic  was  entitled  for  his  life 
to  the  income  of  the  residuary  estate  of  the  testator  in 
the  specific  form  of  investment  in  which  such  estate  ex- 
isted at  the  time  of  his  death. 

The  prayer  was  for  the  usual  accounts  of  the  real  and 
personal  estate  and  effects  of  the  testator;  and  that  the 
plaintiff,  the  lunatic,  might  be  declared  entitled  for  his 
life  to  the  income  of  such  residue,  in  the  specific  form  of 
investment  in  which  the  same  was  at  the  time  of  the 
death  of  the  testator. 

Mr.  Russell  and  Mr.  J.  Adams,  for  the  plaintiffs. — It 
is  now  settled  by  the  recent  cases  of  Pickering  v.  Picker- 
ing(a),  Bethune  v.  Kennedy  Q>\  Alcock  v.  Sloper  (c),  and 
Collins  V.  Collins  (d)y  that  the  whole  will  must  be  looked 
at  in  each  case,  for  the  purpose  of  ascertaining  whether 
or  not  it  was  the  intention  of  the  testator  that  the  pro- 
perty should  be  enjoyed  in  specie.  With  regard  to  the 
leaseholds,  the  case  is  clear,  for  the  power  to  sell  shews, 
that  until  it  was  exercised  the  testator  intended  the  pro- 
perty to  be  enjoyed  in  its  actual  state,  independently  of  the 
use  of  the  words  directing  payment  of  the  rents  and  pro- 
fits. These  words,  however,  would  of  themselves  have  been 
sufficient,  and,  coupled  as  they  are  with  the  words  ''  divi- 
dends and  interest/'  they  shew  that  no  conversion  was  in- 
tended, but  that  the  whole  residuary  estate  was  be  enjoyed 
in  its  actual  state :  Ooodenough  v.  Tremamondo  (e),  Daniel  v. 
Warren  (/).  The  blending  of  the  freehold  with  the  lease- 
hold in  one  bequest  shews  an  intention  that  the  whole 


(a)  4  My.  &  Cr.  289.  {d)  2  Id.  703. 

(b)  I  Id.  114.  (e)  2  Beav,  512, 

(c)  2  M.  A  K.  699.  (/)  2  Y.  &  C.  C.  C.  290. 


V. 

Moujnr. 
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1848.        should  be  enjoyed  in  specie.    The  testator  gives  the  an- 
BuftTos       nuities  out  of  the  annual  produoeL    If  the  property  were 

converted,  the  annual  produce  would  be  insufficient  to 

pay  them. 

Mr.  Wigram  and  Mr.  Eldertan  appeared  for  a  defendant 
in  the  same  interest  as  the  plaintiffs,  and  cited  Hinves  v. 
Hvmm{a). 

Mr.  Swanston  and  Mr.  De  Oex,  for  legatees  in  remain- 
der.— The  trustees  are  directed  to  stand  possessed  of  the  re- 
siduary estate,  upon  trust,  after  the  son's  death,  for  those 
entitled  in  remainder  or  under  the  executory  limitations. 
Now  the  estate,  in  order  to  be  eiyoyed  in  succession,  must 
be  converted  into  a  permanent  fund,  otherwise  the  succes- 
sive legatees  would  not  take  the  same  subject,  and  some 
might  take  nothing  whatever.  Hence  it  has  been  always 
held,  that,  to  negative  so  plain  an  inference,  a  contrary 
intention  on  the  part  of  the  testator  must  be  unequivo- 
cally expressed:  Howe  v.  Lord  Dartmouth (b),  Mills  v. 
MiUs  (c).  In  Stdherland  v.  Cooke  (d),  your  Honor  said,  that 
the  burden  of  proof  lay  on  those  who  alleged  that  the  pro- 
perty was  not  to  be  converted;  and  although  the  word 
'' dividends"  was  used  by  the  testator  in  that  case,  and  it 
appeared  that  the  testator  had  no  property  but  Long  An- 
nuities to  which  it  would  apply,  your  Honor  held  that  ex- 
pression insufficient  to  shew  an  intention  that  the  Long 
Annuities  should  not  be  converted.  That  authority  go- 
verns the  present  case,  as  far  as  the  Long  Annuities  are 
concerned;  for  the  Long  Annuities  here  are  not  specifically 
mentioned,  but  pass  by  a  mere  residuary  gift,  which  must 
(as  your  Honor  observed  in  the  case  referred  to),  '^  be  put 
in  a  state  permanently  productive  for  the  persons  entitled 

(a)  3  Hare,  609.  (e)  7  Sim.  501. 

(b)  7  Vfs.  137.  (i)  1  OoU.  600. 
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to  it,  according  to  the  limitations  in  the  testator's  will''  (a).  1848. 
As  to  the  leaseholds^  the  recent  case  of  Chambers  v.  Cham" 
bers(b)  was  stronger  in  favour  of  the  tenant  for  life  than 
the  present,  and  yet  the  leaseholds  were  directed  to  be 
converted.  In  that  case,  the  "  whole  income"  was  directed 
to  be  applied  for  the  benefit  of  the  tenant  for  life,  and, 
after  her  death,  the  testator  gave  and  bequeathed  "  the 
same"  to  his  son.  In  giving  judgment,  the  Yic^Chancel- 
lor  of  England  said,  ''How  was  he  to  take  'the  same,'  if 
the  lease  had  expired  in  the  lifetime  of  the  tenant  for 
life?"  The  power  to  sell  is  not  sufficient  to  distinguish 
the  present  case  from  those  to  which  we  have  referred,  for 
that  merely  indemnifies  the  trustees  in  exercising  their 
discretion,  and  is  as  much  required — and  may  be  as  well 
construed,  as  being  intended — to  enable  them  to  postpone 
as  to  accelerate  the  sale.  It  merely  relates  to  the  ma- 
chinery of  the  trust,  and  does  not  affect  the  substantial 
interests  of  the  parties.  In  Daniel  v.  Warren  (c)  the  pro- 
vision was  different;  for  in  that  case  there  was  an  express 
direction  to  sell  at  a  particular  time,  and  not  merely  a 
power.  The  employment  of  the  words  "  rents  and  pro- 
fits" is  sufficiently  accounted  for  by  the  freeholds  being 
comprehended  in  the  gift;  and,  independently  of  this,  may 
refer  to  the  period  up  to  the  time  when  the  sale  should  be 
made;  as  may  also  the  leasing  power,  the  exercise  of  which 
might  be  beneficial  even  with  a  view  to  sale.  The  cir- 
cumstance of  the  freeholds  and  leaseholds  being  given  in 
the  same  way,  is  at  least  as  much  in  favour  of  those  en- 
titled in  remainder  as  of  the  tenant  for  life;  for  if,  on  the 
one  hand,  the  freeholds  must  be  enjoyed  in  specie,  they 
have,  on  the  other,  a  permanent  character;  and  it  is  in 
the  latter  respect  that  it  is  most  important  for  the  two 
subjects  of  gift  to  resemble  one  another. 


(a)  1  CoU.  608.  bard  t.  Taunff,  lOBeav.  20(^. 

(b)  16  Sim.  183;  and  see  Eub-         (c)  2  Y.  <Se  0.  G.  0.  890. 
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1B48^  With  regard  to  the  cases  cited  on  the  other  side,  there 

was,  in  Bethtme  r.  Kennedy  (a)  j  an  express  gift  of  the  Long 
Annuities.  In  CoUins  v.  CoUinsQi),  there  were  the  words, 
^'  in  every  shape  and  in  whatever  manner  it  is  situated/^ 
In  Pickering  v.  Pickering  {6)^  there  were  expressions  refer- 
able to  the  particular  descriptions  of  property ;  and  it  was 
on  this  circumstance,  and  the  other  very  peculiar  and  spe- 
cial circumstances  of  the  case,  that  the  decision  proceeded 
No  one  of  these  circumstances  exists  here.  In  Alcock  v. 
Sloper(d)f  the  words  were:  "I  give  to  my  wife  all  and 
every  part  of  my  property,  in  every  shape,'^  "  and  in  what- 
ever manner  it  is  situated,  for  her  natural  life;''  and,  at 
her  death,  the  testator  directed  it  to  be  ^'  divided."  There 
are  no  such  expressions  in  the  will  now  to  be  construed. 

Mr.  Teedy  Mr.  Calvert,  and  Mr.  Oiffard,  were  for  the  other 
parties. 

The  Vicb-Chancbllob  : — 

Upon  the  weight  of  authority,  and  upon  my  own  opin- 
ion independently  of  authority,  I  think  the  tenant  for  life 
right  in  his  contention  as  to  the  leasehold  property;  but, 
were  the  case  clear  of  authority,  my  decision  probably 
would  be  exactly  the  reverse  as  to  the  Long  Annuities. 

The  question  is,  whether  that  part  of  the  case  is  sub- 
stantially covered  by  authority.  I  agree  there  are  some 
respects  in  which  the  will  here  does  differ  from  each  of  the 
wills  considered  in  the  cases,  severally,  oi  Alcock  v.  Shper^ 
CoUina  v.  Collins^  Bethune  v.  Kennedy,  and  Pickering  v. 
Pickering.  The  question  is  not  upon  the  letter,  however, 
but  upon  the  spirit;  the  question  is,  whether,  looking  at 
those  four  cases  together,  they  do  not,  in  spirit,  give  a 
rule  of  construction,  within  the  influence  of  which  the  pre- 

(a)  1  My.  t  Cr.  114.  (c)  4  My.  &  Cr.  289. 

(b)  2  M.  <k  K.  703.  ((Q  2  M.  A  K.  099. 
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Bent  will  does,  as  to  the  Long  Annuities,  fall;  and  I  think  1848. 
they  do.  I  consider  that,  by  acting  on  what  would  have 
probably  been  my  own  opinion  independently  of  authority, 
as  to  the  Long  Annuities,  I  should  be  contradicting  those 
decisions  in  their  spirit  I  must,  therefore,  decide  the  point, 
as  to  the  Long  Annuities,  as  well  as  the  leaseholds,  in  fa- 
vour of  the  tenant  for  life. 


JvJLy  17^. 

BbUCE  v.  MoBIOE.    \  August  Ist  A 

BlOth. 
Y  an  indenture,  dated  the  22nd  of  October,  1817,  and  A  testotor  hay- 
made  between  John  Daniel  the  elder  of  the  one  part,  and  ^^^^tfn 
the  Reverend  David  Lewis  of  the  other  part,  after  reciting  ^^^l/"^' 
that  John  Daniel  the  elder  had  requested  David  Lewis  his  eldest  aon 
to  lend  him  the  sum  of  15002.,  which  David  Lewis  had  the  mortffagee, 
agreed  to  do,  upon  having  the  repayment  secured  to  him  estate  to  hkdd- 
by  the  joint  bond  of  John  Daniel  the  elder  and  of  his  son  «•»  "onin  t«l, 

"^  "      ,  with  remamden 

John  Daniel  the  younger,  and  by  a  mortgage  of  the  mes-  oyer,  under 
suages,  lands,  and  hereditaments  thereinafter  mentioned;  tiffhecame^te-'^ 
and  also  reciting,  that  John  Daniel  the  elder  and  John  Da-  ^^^^^ae- 
niel  the  younger,  had  by  their  joint  bond,  of  even  date,  be-  ^^*^  another 
come  bound  unto  David  Lewis  in  the  penal  sum  of  30002.,  tees,  upon  tmst 
conditioned  for  the  payment  of  the  sum  of  15002.  with  in-  of  the' proceeds 
terest,  at  the  rate,  days,  and  times,  and  in  manner  in  Jl^Jn^'oUieir 
the  recited  bond  and  thereinafter  mentioned.     It  was  wit-  ^^^'•'  ?"^  s»^« 

the  residue  to 

nessed,  that  John  Daniel  the  elder,  in  consideration  of  his  eldest  son, 
15002.  to  him  paid  by  David  Lewis,  demised  certain  here-  ^^^  exwu- 
ditaments  in  the  parish  of  Llangeitho  unto  David  Lewis,  *orMidi^du- 
his  executors,  administrators,  and  assigns,  for  the  term  of  The  trustees  did 

,,  not  acty  hat  the 

1000  years,  subject  to  a  proviso  for  redemption  of  the  son  entered  in- 
premises,  on  payment  by  John  Daniel  the  elder,  his  exe-  Si^^^j^tor^ 

estates  and  pro- 
perty. The 
mortgage  was  transferred,  the  son  entering  Into  a  new  coTenant  for  payment  of  the  15002.,  and  in- 
terest at  a  diffieient  rate,  with  a  new  proviso  for  redemption ;  and  he  coyenanted  for  payment  of  the 
1500/.  and  interest,  accordingly.  The  son  having  died, — Held,  that  the  plaintiff  was  entitled  to 
hare  the  entailed  estade  exonerated  firom  the  mortgage  out  of  the  son's  personal  estate. 
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1348^  cutors,  administrators,  or  assigns,  to  David  Lewis,  his 
executors,  administrators,  or  assigns,  of  the  said  sum  of 
1600L,  and  interest  after  the  rate  of  52.  per  cent,  per  an* 
nnm,  on  the  22nd  day  of  October,  1818,  and  John  Daniel 
the  elder  covenanted  for  payment  of  the  principal  and 
interest  monies  at  the  time  by  the  proviso  appointed  for 
payment. 

The  bond,  recit<ed  to  be  of  even  date  with  the  above  in- 
denture, was  given  by  John  Daniel  the  elder  and  John 
Daniel  the  younger  to  the  Reverend  David  Lewis,  for  se- 
curing the  same  15002.,  with  interest 

John  Daniel  the  elder,  by  his  will,  dated  the  23rd  of 
January,  1821,  gave  and  devised  divers  lands  and  here- 
ditaments, specifically  described,  but  not  including  any 
lands  comprised  in  the  mortgage  in  the  parish  of  Llan- 
geitho,  unto  Hugh  Lloyd,  David  Williams,  Lewis  Morice, 
and  Evan  Morgan  and  their  heirs,  upon  trust,  with  all  con- 
venient speed  after  his  decease,  to  sell  the  same,  and  to 
apply  the  money  arising  from  such  sales  in  payment  and 
discharge  of  all  his  just  debts,  whether  due  by  mortgage, 
bonds,  notes,  or  other  simple  contracts;  and  the  testator 
also  gave  unto  Hugh  Lloyd,  David  Williams,  Lewis  Mo- 
rice, and  Evan  Morgan,  their  heirs,  executors,  and  admi- 
nistrators^ all  his  oak  and  ash  timber,  such  as  were  fit  for 
sale  and  of  full  growth,  then  standing,  growing,  and  be- 
ing on  any  part  of  his  freehold  lands  situate  in  the  parish 
of  Llangeitho  aforesaid,  upon  trust  to  sell  the  same,  and 
apply  the  monies  arising  therefrom  towards  paying  and  dis- 
charging his  said  debts,  in  aid  of  and  addition  to  his  free- 
hold premises  thereinbefore  devised  to  them,  in  case  the 
same  should  prove  inadequate  to  discharge  his  debts;  pro- 
vided, nevertheless,  and  the  testator  directed,  that,  in  case 
his  eldest  son,  John  Daniel,  could  satisfy  his  creditors  and 
discharge  his  debts  by  some  other  means,  without  proceed- 
ing to  dispose  of  the  premises  so  devised  to  his  trustees, 
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then  and  in  such  case  his  said  trustees  should  desist  from  1848. 
selling  the  same,  but  not  otherwise;  and  if  any  surplus 
should  remain  in  the  hands  of  his  trustees,  after  discharg- 
ing his  debts  and  retaining  all  their  costs,  charges,  and 
expenses,  out  of  the  estate  and  effects  in  them  respectively 
Tested  in  and  by  his  will,  the  testator  gave  the  same  unto 
his  said  son  John  Daniel,  his  executors  and  administra- 
tors, for  ever;  also  he  gave  and  bequeathed  to  his  son 
John  Daniel,  all  and  singular  his  freehold  messuages,  lands, 
and  premises,  situat<e,  lying,  and  being  in  the  parish  of 
Llangeitho  aforesaid,  in  the  county  of  Cardigan,  save  and 
except  the  oak  and  ash  timber  thereinbefore  appointed  to 
be  sold,  towards  paying  his  debts,  to  hold  the  same  unto 
his  son  John  Daniel,  and  the  heirs  of  his  body  lawfully 
issuing;  and,  for  default  of  such  issue,  he  devised  the  same 
to  his  (the  testator's)  son  Henry  Daniel  and  the  heirs  of 
his  body,  with  divers  remainders  over;  and  the  testator, 
(after  devising  certain  other  real  estates  and  giving  certain 
specific  legacies,  and  a  pecuniary  legacy)  as  to  all  the  rest 
and  residue  of  his  personal  estate,  excepting  what  he  had 
thereinbefore  given  and  bequeathed,  gave  the  same  un- 
to his  eldest  son,  John  Daniel,  subject  to  the  payment  of 
the  testator's  debts,  if  his  estate,  which  he  had  thereby 
directed  to  be  sold  for  that  purpose,  ^ould  prove  insuf- 
cient  to  discharge  the  same,  and  also  subject  to  the  pecu- 
niary and  specific  legacies  thereinbefore  by  him  bequeathed 
to  his  daughter  Sarah  Daniel;  and  he  appointed  his  son 
John  Daniel  sole  executor  of  his  will 

The  testator  died  in  1826,  and  thereupon  John  Daniel, 
the  son,  proved  the  will,  and  entered  into  the  posses- 
sion and  receipt  of  the  rents  and  profits  of  all  the  here- 
ditaments devised  by  the  will  of  John  Daniel  the  elder 
to  Hugh  Lloyd,  David  Williams,  Lewis  Morice,  and  Evan 
Morgan,  in  trust,  and  he  remained  in  such  possession  and 
receipt  until  his  death;  and  he  also,  after  the  death  of 
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1848.  John  Daniel  the  elder,  cut  down  and  sold  large  quantities 
of  oak  and  ash  timber  standing  on  the  lands  in  the  parish 
of  Llangeitho,  and  received  the  money  arising  by  such 
sales;  and  he  also  entered  into  the  possession  and  receipt 
of  the  rents  and  profits  of  the  said  hereditaments  in  the 
parish  of  Llangeitho,  and  continued  in  such  possession  and 
receipt  until  his  decease. 

John  Daniel  the  son  also  possessed  himself  of  the  peiv 
sonal  estate  of  John  Daniel  the  elder  to  a  large  amount 

By  an  indenture  of  release,  dated  the  8th  of  January, 
1839,  and  made  between  John  Daniel  the  son,  therein  de- 
scribed as  eldest  son  and  heir-at-law  of  John  Daniel  the 
elder,  deceased,  of  the  first  part,  DayidLewis,Esq.,  (to  whom 
the  mortgage  debt  had  been  transferred  in  the  lifetime 
of  John  Daniel  the  elder),  of  the  second  part,  a  trustee, 
(to  whom  the  mortgaged  hereditaments  had  been  conveyed 
in  trust  to  secure  the  mortgage  debt  to  David  Lewis),  of 
the  third  part,  Thomas  Taylor  Webb  of  the  fourth  part, 
Frances  Hughes,  spinster,  of  the  fifth  part,  and  William 
Garnons  Hughes  of  the  sixth  part,  reciting  the  death  of 
John  Daniel  the  elder,  and  that  by  his  will  he  devised  all 
his  real  estates  to  certain  trustees,  upon  trust  to  pay  the 
mortgage  incumbrances  thereon,  with  remainder  to  the 
said  John  Daniel  the  son  in  tail,  and  reciting,  that  there 
was  owing  to  David  Lewis,  upon  the  recited  security,  the 
principal  sum  of  1500^  only,  it  was  witnessed,  that,  in 
,  consideration  of  15002.  to  the  said  David  Lewis,  by  the 
direction  of  the  said  John  Daniel  the  son,  paid  by  Frances 
Hughes,  the  said  David  Lewis,  by  the  direction  of  John 
Daniel  the  son,  assigned  the  said  debt  due  on  the  said  mort- 
gage and  bond  unto  the  said  Frances  Hughes,  her  executors, 
administrators,  and  assigns,  and  the  said  David  Lewis  and 
his  trustee  released,  and  granted  and  confirmed,  and  the 
said  John  Daniel  the  son  ratified  and  confirmed  the  here- 
ditaments comprised  in  the  indenture  of  the  18th  of  June^ 
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1822,  unto  Frances  Hughes,  her  heirs  and  assigns;  subject,  1848. 
nevertheless,  to  a  proviso  for  redemption  of  the  same  pre- 
nuses,  on  payment  by  John  Daniel  the  son,  his  heirs,  exe- 
cutors, or  administrators  unto  Frances  Hughes,  her  execu- 
tors, administrators,  or  assigns,  of  the  sum  of  1500/.»  with 
interest  for  the  same  after  the  rate  of  42.  10&  per  cent  per 
annum,  on  the  8th  day  of  January,  1840;  and  by  the  same 
indenture  John  Daniel  the  son  covenanted  with  Frances 
Hughes  for  payment  of  the  same  sum  and  interest  accord- 
ingly. 

John  Daniel  the  son,  by  his  will,  dated  the  2nd  of  De- 
cember, 1842,  after  divers  specific  devises  and  bequests, 
and,  after  directing  a  sale  of  his  hereditaments,  and  there- 
out providing  for  pajrment  of  legacies,  directed  the  rest 
of  the  proceeds  of  sale  to  be  applied  to  supply  any  deficiency 
there  might  be  for  the  payment  of  all  his  just  debts,  whe- 
ther real  or  personal;  and  as  to  the  remainder,  he  gave  the 
same  to  certain  nephews  and  nieces  by  name;  and  he  ap- 
pointed three  executors  of  his  will. 

The  second  testator  did  no  act  in  his  lifetime  to  disen- 
tail the  hereditaments  in  Llangeitho. 

Henry  Daniel,  the  first  testator's  second  son,  died  in  the 
•lifetime  of  John  Daniel  the  son,  leaving  Anne  Bruce,  his 
only  child,  him  surviving. 

The  bill  in  this  cause  was  filed  by  Anne  Bruce,  the 
tenant  in  tail,  and  her  husband,  against  Lewis  Morice 
and  Evan  Morgan,  the  surviving  devisees  and  executors 
under  the  will  of  John  Daniel  the  elder,  and  the  several 
devisees  and  executors  under  the  will  of  John  Daniel 
the  younger,  claiming  the  entailed  lands  in  the  parish  of 
Llangeitho,  and  that  they  should  be  exonerated  from  the 
mortgage  debt  of  1500Z.  out  of  the  estate  of  John  Daniel 
the  younger. 

By  a  decree  made  in  the  cause,  on  the  Ist  of  May, 
1845,  it  was  ordered,  that  the  Master  should  inquire 
and  state  whether  the  second  testator,  John  Daniel  the 
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184S.  Bon,  at  any  time  after  the  death  of  the  first  testator,  ex« 
pressed  or  manifested  any  and  what  intention  with  respect 
to  any  and  what  incumbrances  or  debts  charged  on  the 
real  estates  devised  by  the  first  testator  in  tail. 

The  Master,  on  the  26th  of  May,  1848,  reported  that  the 
second  testator  had  neither  expressed  nor  manifested  any 
such  intention. 

The  plaintiffs  excepted  to  this  report,  and  the  excep- 
tions now  came  on  to  be  heard  at  the  hearing  of  the  cause 
or  further  directions. 

Mr.  RusseU  and  Mr.  ffeathfield,  for  the  exceptions. — On 
the  death  of  the  first  testator,  the  estates  devised  by  him 
for  payment  of  debts  became  liable  to  discharge  the  mort- 
gage. The  second  testator,  by  possessing  himself  of  all  the 
funds  of  the  first  testator,  became  liable  to  discharge  the  first 
testator's  debts,  and  thus  the  mortgage  debt  became  his. 
Moreover,  he  manifested  sufficiently,  in  the  circumstances 
of  this  case,  his  intention  vto  make  the  debt  his  own,  by 
concurring  in  the  deed  of  1839,  which  was  in  effect  a 
new  mortgage,  with  a  new  proviso  for  redemption,  and  a 
new  rate  of  interest  on  the  debt 

They  cited  Effingham  v.  Napier  (a),  Barham  v.  Earl  of 
Thanet(b)y  Price  and  Sey8(c),  Duke  o/Ckandos  v.  Talbot  (d), 
and  Earl  of  Oxford  v.  Lady  Rodo^y  (e). 

The  Vicb-Chancellob  referred  to  Earl  of  Hcheeter  v. 
Earl  of  Caernarvon  (/),  Scott  v.  Beecher  (g),  and  Evans 
V.  Smtth8on(h)y  and  said  his  present  impression  was,  that 
the  mortgage  must  be  left  where  it  was;  but  that  he 

(a)  3  Bro.  P.  0.  1.  (^)  6  Madd.  96. 

{b)  3  Mj.  ^  K.  e07.  (A)  Before  Loid  Lyndhunt,  in 

(<;)  Barnard.  117.  the  Court  of  Exchequer,  (not  re- 

(d)  2  P.  Wnuu  60S.  j^ort^),  died  in  Earl  of  Clartndan 

{e)  14  Yes.  423.  t.  Lord  Barham,  1  T.  <k  G.  C.  0. 

{/)  lBeav.209.  701. 


Bbvob 

V. 
HofiZOB. 


Au^^  lit. 
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should  consider  the  case,  and  might  very  possibly  call  on        i84a 
the  respondents'  counsel 

His  Honor  said,  on  this  day,  that  he  would  hear  the 
counsel  for  the  respondents. 

Mr.  Swanston  and  Mr.  Stinton,  for  some  of  the  defend- 
ants, relied  upon  the  authorities  referred  to  by  his  Honor, 
and  also  cited  Forbes  v.  Moffatt  (a),  Donnidhorpe  v.  Por- 
ter (6),  and  Ware  v.  PolhiU  (c). 

Mr.  Bdcon  and  Mr.  Maxwell^  for  other  defendants,  cited 
Woods  V.  HurUingford  (d),  and  Bagot  v.  Oughion  (e) ;  and 
contended,  that  the  report  of  Price  and  Seys  (/)  in  Bamar- 
diston  was  inaccurate. 

Mr.  T,  H,  Terrell^  appeared  for  another  defendant 

Mr.  RusseUy  in  reply. 

The  Vice-Chancelloe:—  ^^Hn^  l^- 

In  this  case,  of  which  the  circumstances  are  out  of  the 
ordinary  course,  and  remarkable,  my  original  impression 
(more,  it  may  be,  by  reason  of  some  decisions  of  late  years 
than  by  reason  of  what,  independently  of  those  decisions, 
I  should  have  thought  probably  right),  was  against  the 
plaintiff  upon  the  only  point  which,  before  I  heard  the  de- 


(a)  18  Ves.  384.  {e)  1  P.  Wms.  347;    and  see 

{J>)  2  Eden,  16S.  Gilb.  Lex  Pmtor.  315,  referred 

(c)  11  Yes.  267.  to   by  Yice-Chanoellor    KniglU 

(d)  3  Yes.  128 ;  and  see  Dtike  Bruce  in  Earl  of  Clarendon  ▼• 
of  Ancatter  v.  MayeTy  1  B.  C.  C.  Barham^  1  Y.  A  C,  C.  C.  710. 
454;    Evdyn  t.  Evdyn^    2    P.  (J)  Barnard.  117. 

Wnu.  664,  n. 
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J^48.^  fendants'  counsel,  had  been  argued — ^the  question,  namely, 
of  the  plaintiff's  title  to  have  the  mortgage  for  15002., 
which  affects  her  estate,  derived  immediately  under  the 
first  testator's  will,  discharged,  either  out  of  the  second  tes- 
tator's assets,  or  out  of  that  portion  of  the  property  in  the 
possession  of  the  second  testator  (otherwise  than  as  tenant 
in  tail),  at  his  death,  which  had  belonged  to  the  first  tes- 
tator. 

After,  however,  attentively  reading  that  will  and  the 
Master's  report,  the  point  appeared  to  me  one  of  difficulty, 
and  I  subsequently  heard  the  defendants'  counsel  and  a  re- 
ply.    I  have  since  reconsidered  the  case. 

One  of  the  particular  facts  in  the  cause  is  the  liability, 
under  which  the  second  testator  originally  was,  for  the 
debt  secured  by  the  original  mortgage,  as  surety  for  the  first 
testator — a  liability  of  which,  probably,  the  second  testator 
maybe  thought  to  have  precluded  himself  from  contending 
that  the  transaction  of  1822  operated  in  discharge. 

He  was  the  sole  executor,  residuary  legatee,  and  heir- 
at-law  of  the  first  testator,  and  survived  him  more,  I  think, 
than  sixteen  years. 

Not  one  of  the  trustees  named  in  the  first  testator's  will 
appears  (as  I  collect),  to  have  acted  in  or  as  to  any  part  of 
the  trusts  of  it,  during  any  part  of  that  time,  although 
some  of  them  were  alive  during  the  whole  period. 

Either  the  second  testator,  or  no  person,  seems,  while 
the  second  testator  was  alive,  to  have  acted  as  a  trustee 
of  it. 

I  think  it  a  just  inference,  from  the  known  facts  of  the 
case,  that  the  second  testator  acquiesced  in  his  father's 
will,  and  did  not  mean  to  contravene  its  provisions;  and 
that,  in  effect,  the  second  testator  placed  himself  in  the  si- 
tuation of  trustee  under  the  will,  for  all  the  purposes  for 
which  trusts  were  created  by  it. 

It  becomes,  then,  I  conceive,  material  to  notice  the  clause 
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in  the  will,  begizining, ''  Proyided,  nevertheless,  and  it  is  my 
will  and  meaning,  that,  in  ease  my  eldest  son,  John  Daniel, 
can  satisfy  my  creditors.'' 

The  fact  that  the  second  testator  was,  during  the  whole 
interval  between  his  father's  death  and  his  own,  in  the 
possession,  not  only  of  the  estates  devised  to  him  in  tail, 
but  also  of  the  estate  devised  to  the  trustees  in  fee,  which 
was  a  subject  of  that  clause,  and  has  remained  wholly  un- 
sold— ^the  fact  that  the  first  testator  by  his  will  gave  pro- 
perty beneficially  to  persons  (not  parties  here,  nor  repre- 
sented on  the  record),  who  had  a  right,  under  his  will,  to 
have  that  property  protected  firom  his  debts  by  means  of 
the  funds  appropriated  by  him  for  the  purpose,  (if  sufficient, 
or  so  far  as  they  would  extend) — ^these  considerations,  to- 
gether with  the  findings  of  the  Master  as  to  debts  of  the 
first  testator  now  remaining  due  (independently  of  the 
mortgage  debt),  and  as  to  the  first  testator's  personal  estate, 
(especially  the  absence  of  accounts),  and  other  acts  of  the 
second  testator  than  those  which  I  have  been  mentioning, 
more  fully  presented  to  my  mind  than  they  at  first  (I  do 
not  say  through  any  defect  in  the  argument,)  were — ^have 
altered  my  original  view  of  this  case. 

The  question,  I  repeat,  seems  to  me  one  of  difficulty; 
but,  upon  all  the  circumstances  of  this  particular  case,  my 
ultimate  conclusion  is,  that  (as  between  the  estates  of 
the  two  testators)  the  debts  of  the  first  testator  ought  to 
be  considered  as  debts  of  the  second  testator,  and  only  his; 
and  that  the  administration  of  the  assets  real  and  perso- 
nal, must  be  on  that  footing.  This,  of  course,  extends  to 
the  mortgage  debt 

I  make  a  declaration  accordingly,  upon  the  exceptions 
(which  I  think  it  right  neither  to  overrule  nor  to  allow), 
and  upon  the  further  directions. 

The  counsel  on  each  side  have  assumed,  and  I  assume, 
that  the  second  testator's  assets,  including  the  lands  de- 

VOL.  n.  D  D  D.  0.  s. 
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1848.  Tised  to  the  trustees  for  sale,  are  more  than  sufficient  to 
Bbvcb  discharge  all  the  debts  of  every  description  proved  under 
Houoi.      ^^^  decree,  as  well  as  the  mortgage  debt 

Declaration  accordingly. 


«/tt^y  I7th.  Attornst-Gbnbbal  v.  MoSBLY.t  ' 

Tho  tithes  of  an  X  HIS  was  an  information,  seeking  the  settlement  of  a 
n^vywen  schcme  for  the  administration  of  a  charity,  founded  in 
Sr^^^  1716,  by  John  CTark,  (the  lay  impropriator  of  the  tithes  of 
tor  on  tnwt,  to    Shuttington,  in  the  county  of  Warwick,  subject  to  62.  a 

psT  the  inoome 

to  fnch  ortho-     year,  to  the  perpetual  curate  thereof). 

dox  miniiter  af 
should  from 

*hM»d*  **d*s^  ^y  indenture  of  lease  and  release,  executed  in  that  year, 

tied  in  the  per-  John  Clark  assured  the  tithes  (subject  to  the  rent-charge) 

of  the  ^u^,  and  all  rents  fee,  payable  in  lieu  of  them,  to  the  use  of 

ba^niui?^'  ^'^s*®®^  and  their  heirs,  in  trust,  subject  to  an  annuity  to 

^^^^ST  *^®  founder's  wife  for  her  life,  to  give,  employ,  and  dispose 

trustees;  and  of  all  and  singular  the  rents,  issues,  and  profits  of  the  pre- 

sh^'^  ap-  mises  and  every  part  thereof,  in  trust  to  and  for  the  use 

pointed  wiAout  ^^^  maintenance  of  such  sufficient,  able,  orthodox  minis- 

tion  and  con-  tcr,  being  a  person  of  sober  life  and  conversation,  as  should 

senty  other  t      g» 

tmsto  were  de-  be  from  time  to  time  for  ever  thereafter  legally  and  duly 

income  during*  P^^c^d,  Settled,  and  invested  in  the  cure  of  the  church  of 

^^^^-  Shuttington  aforesaid,  by  and  with  the  approbation  and 

that  the  consent  consent  of  the  Said  trustees  for  the  time  being,  or  the  ma- 

oetionary,  and  jor  part  of  them;  which  said  minister  should  read  prayers 

l^forVnb!^  and  preach  every  Lord's  day,  during  his  continuance  in 

sufficient  rear  the  said  cure,  unless  he  should  be  prevented  by  some  ex- 
son,  or  none;  '^  1  -I  i  J 
and,  therefore,    traordmary  occasion.    And  it  was  thereby  also  declared 

Se^tnutoes  de-   ^  ^^  ^^^  true  intent  and  meaning  of  the  deed,  that  the 

Adr^caMOTit      aforesaid  minister,  so  to  be  placed  and  settled  in  the  cure 

nnleM  the  pa* 

tron  of  the  cure  and  the  proposed  corate  would  concur  in  arrangements  for  huilding  a  parsonage 

the  Court  declined  to  interfere. 
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of  Shutiington  aforesaid,  should  be  a  graduate  in  one  of 
the  Universities  of  Oxford  or  Cambridge;  and  that,  in  case 
any  other  be  placed  there,  or  any  such  without  the  consent 
or  approbation  of  the  said  trustees  for  the  time  being,  or 
the  major  part  of  them,  that  then  and  in  such  case  the 
surplusage  of  the  said  rents,  issues,  and  profits,  during  the 
life  of  the  said  Anne,  and  from  and  after  her  decease  the 
entire  rents,  issues,  and  profits,  should  be  disposed  of  to 
and  for  other  purposes  therein  declared,  being  trusts  for 
apprenticing  children  of  the  parishes  of  Stanton  juzta 
Pontem  and  Shuttington,  for  so  long  time  only  as  the 
same  should  happen  and  continue,  and  no  longer;  but 
that,  in  case  a  graduate  should  be  afterwards  placed  there 
with  the  consent  and  approbation  of  the  trustees,  or  the 
major  part  of  them,  then  and  from  thenceforth  the  said 
rents,  issues,  and  profits  were  to  return  and  be  employed, 
converted  and  disposed  of,  to  the  use  and  for  the  mainte- 
nance of  such  minister  for  the  time  being  as  aforesaid,  so 
that  the  said  tithes,  rents,  issues,  and  profits  of  the  said 
premises  should  be  for  ever  thereafter  continued,  either 
for  the  use  and  maintenance  of  a  minister  so  qualified  as 
aforesaid,  or  to  the  placing  forth  of  apprentices,  as  before 
limited  and  expressed  (a). 

At  the  time  of  the  institution  of  the  suit,  the  income  of 
the  charity  amounted  to  250/. 

The  perpetual  curate  was  entitled  to  the  above-men- 
tioned rent  charge  of  62.,  and  to  742.  from  the  Governors 


184a 


(a)  There  was  also  the  follow- 
ing proYiBo :-» 

«  Provided  abo,  if  any  change 
or  alteration  (which  God  forbid) 
shall  happen  in  the  Church  of 
England,  and  that  the  goyem- 
ment  thereof,  both  in  doctrine  and 
discipline,  shall  be  altered  firom 
the  course  and  manner  in  which 
it  is  now  established,  that  then 


and  in  such  case  the  said  trustees 
and  their  heirs,  and  the  surriyor 
of  them  and  his  heirs,  shall  from 
thenceforth  for  ever  thereafter 
employ,  conyert,  and  dispose  of 
all  and  singular  the  entire  rents, 
issues,  and  profits  of  the  said  pre- 
mises for  and  towards  the  putting 
forth  and  putting  out  apprentices 
in  manner  and  form  aforesud.'* 


DD2 
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LB48^  of  Queen  Azme's  Bounty,  but  to  no  other  pennanent  pro- 
vifidon,  except  such  as  he  was  entitled  to  under  this  charitj. 

In  1842,  the  Reverend  Adolphus  Boodle  was  the  per- 
petual curate;  and  in  May,  1845,  he  gave  notice  to  the 
Earl  of  Essex,  who  was  the  patron  of  the  perpetual  curacyi 
that  he  shortly  intended  to  resign. 

On  the  22nd  Hay,  1 845,  the  patron  wrote  a  letter  to  the 
trustees,  which,  after  announcing  Mr.  Boodle  s  intention 
to  resign,  proceeded  thus: — '^  And  I  b^  to  inform  you^ 
that  it  is  my  intention  to  appoint  the  Beyerend  Alexan- 
der Joseph  Lyon  Cayie  to  that  curacy.  Mr.  Gavie  is  a 
graduate  of  the  University  of  Cambridge,  of  good  charac- 
ter, and  will  do  the  duty  in  person.  I  therefcnre  confidently 
hope  that  you  will  approve  of  his  appointment" 

Mr.  Boodle  resigned  on  the  10th  of  June,  1845. 

On  the  11th  of  July,  1845,  the  solicitor  of  the  trustees 
wrote  to  the  patron  as  follows: — 

*'  My  Lord, — ^Referring  to  the  subject-matter  of  your  Lord- 
ship's letter  of  the  22nd  of  May  kst,  addressed  to  the  trus- 
tees of  Mr.  Clark's  charity  at  Shuttington,  I  am  desired  to 
intimate  to  your  Lordship  the  anxious  wish  of  the  trustees 
to  secure,  as  far  as  possible,  the  permanent  residence  of  the 
curate  within  the  parish,  and  to  inquire  whether,  with  the 
view  of  effecting  that  object,  your  Lordship  would  concur 
with  them  in  such  arrangements  with  the  curate  elect  as 
would  lead  to  the  erection  of  a  parsonage-house.  The 
trustees  are  desirous  that  the  inquiry  should  be  answered 
before  they  enter  upon  the  furthfr  consideration  of  your 
Lordship's  application  for  their  concurrence  in  the  pro- 
posed appointment  of  the  Reverend  Mr.  Cavie.'' 

Further  correspondence  ensued. 

Mr.  Cavie,  having  been  inducted  into  the  curacy,  filed 
this  information,  charging  that  the  trustees  had  never 
made  any  objection  to  his  nomination;  but  that  one  of  them 
proposed  to  him  that  he  should  receive  the  income  of  the 
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charity,  if  he  would  consent  to  charge  it  to  an  amount  suf.  1848. 
ficient  to  build  a  parsonage  house.  The  information  pray- 
ed for  an  account  of  the  rents  received  since  the  appoint- 
ment of  the  relator,  that  the  rents  might  be  paid  to  the 
relator,  and  for  the  appointment  of  new  trustees;  and  for 
a  scheme  for  the  management  of  the  charity. 

The  trustees  by  their  answer  insisted,  that  Mr.  Cavie 
was  not  placed,  settled,  and  invested  in  the  curacy  with 
the  approbation  and  consent  of  the  trustees  for  the  time 
being  of  the  deed  of  1716,  or  the  major  part  of  them. 
They  stated,  that  they  all  refused  to  consent  to  payment 
of  the  income  to  the  relator,  because  the  relator  was  nomi- 
nated and  appointed  without  the  consent  and  approbation 
of  them,  or  of  the  major  part  of  them,  and  not  for  the  pur- 
pose of  inducing  Mr.  Cavie  to  consent  to  charge  the  curacy 
with  a  sum  of  money  to  build  a  parsonage  house.  They 
said,  however,  that,  in  their  judgment,  it  would  be  very 
desirable  that  the  incumbent  of  the  curacy  should  reside 
permanently  in  the  parish,  and  that  such  residence  could 
only  be  effectually  secured  by  the  erection  of  a  parsonage 
house  within  the  parish.  They  further  stated,  that  they 
hoped  to  be  able  to  make  some  arrangement  for  the  accom- 
plishment of  so  desirable  an  object,  by  means  of  charging 
the  curacy  with  a  sum  of  money  to  build  a  parsonage  house 
under  the  Acts  for  that  purpose.  They  submitted,  that» 
in  refusing  to  consent  to  the  payment  of  the  rents  and 
profits  to  the  relator,  they  were  not  acting  contrary  to  the 
terms  of  the  trust,  but  strictly  in  accordance  therewith; 
and,  as  regarded  their  withholding  their  consent  and  ap- 
probation to  the  nomination  of  Mr.  Cavie  to  the  curacy,  they 
submitted,  that  they  were  not  bound  to  assign  any  reason 
for  their  taking  that  course.  They  admitted,  that  there 
was  not  nor  ever  had  been  a  parsonage  house ;  that,  between 
the  letter  of  the  22nd  of  May,  1845,  and  that  of  the  11th 
of  July  no  communication  took  place  between  them  and 
the  patron ;  that,  from  the  26th  of  July,  1845,  when  the 
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1848.        patron  sent  a  letter  in  reply  to  that  of  the  8th  of  July, 
1846,  no  communication  took  place;  and  that,  on  the  27th 
of  the  same  month,  they  resolved  not  to  pay  the  rents  to 
Mr.  Cavie. 
The  cause  was  heard  on  bill,  ansver,  and  admissiona 

Mr.  Wigram  and  Mr.  E.  F.  Smithy  for  the  relator. — ^As 
the  trustees  intimated  no  dissent  when  informed  of  the 
patron's  intention  to  present  the  relator,  they  must  be 
taken  to  have  assented  to  the  nomination,  and  could  not 
require  the  patron  to  wait  an  indefinite  time,  so  as  to  en- 
danger his  right  to  present  Moreover,  the  discretion  is 
intrusted  to  a  fluctuating  body,  and  could  not  have  been 
intended  to  be  exercised  arbitrarily.  Like  other  donees 
of  a  power  in  the  nature  of  a  trust,  they  are  bound  to 
execute  it,  unless  some  good  reason  can  be  given  for  de- 
priving the  cestui  que  trust  of  the  benefit  In  this  case 
the  defendants  did  not  pretend  that  they  had  any  objec- 
tion to  make  to  the  relator's  appointment  Even  if  they 
could  deprive  him  of  the  benefit  of  the  trust  capriciously, 
they  could  not  do  so  on  the  ground  that  he  refused  to 
be  a  party  to  an  improper  bargain,  «uch  as  his  substan- 
tially agreeing  to  pay  money  as  a  consideration  for  the 
preferment  would  be.  If  the  trustees  had  assigned  no 
reasons  for  withholding  their  approval,  they  might  be 
presumed  to  have  exercised  their  discretion  on  proper 
grounds.  The  reason  assigned  excludes  this  presumption, 
and  shews  that  the  trustees  are  influenced  by  improper 
motives  in  the  administration  of  the  trust,  which  is  a  suf- 
ficient ground  for  their  control  or  removal  [They  also  re- 
lied on  an  alleged  informality  in  the  appointment  of  the 
present  trustees.  And  they  cited  Attomey-Oeneral  v. 
BauUbee  (a).] 

Mr.  Bacon  and  Mr.  J,  J.  Jervis,  for  the  defendants,  were 
not  called  on. 

(a)  2  Yes.  jun.  380;  3  Yes.  220. 


OASES  IN  OHANOEBT.  408 

The  Vioe-Chancellob  :—  ^®^" 

How  this  case  would  have  stood,  if  dilatoriness  or  negli- 
gence had  been  established  against  the  trustees,  or  any  of 
them,  it  is  not  necessary  for  me  to  say;  for  I  think  that 
neither  dilatoriness  nor  negligence  has  been  established 
against  them,  or  any  of  them. 

Again,  how  the  case  would  have  stood,  if  corruption  or 
dishonest  motives  had  been  established  against  the  trus- 
tees, or  any  of  them,  it  is  equally  superfluous,  I  think,  to 
say;  for — whether  regarding  with  approbation  or  disappro- 
bation— ^whether  considering  as  discreet  or  indiscreet — ^the 
motives,  the  views,  or  the  conduct  of  the  trustees,  with  re- 
spect to  their  wish  of  having  a  residence  for  the  perpetual 
curate  built  and  appropriated  within  the  parish — it  is  im- 
possible, with  propriety,  to  ascribe  the  character  of  corrup- 
tion or  dishonesty  to  those  motives,  to  those  views,  or  to 
that  conduct 

No  other  impropriety  is  alleged  against  them.  Exclud- 
ing, therefore,  a  case  of  dilatoriness  or  negligence,  and  a 
case  of  corruption  or  dishonesty,  I  am  of  opinion,  that  the 
language  and  intention  of  this  deed  of  trust  authorised 
the  trustees  to  withhold  their  assent,  without  any  reason, 
or  for  a  reason,  which,  in  point  of  argument,  might  not  be 
held  to  be  solid  or  substantial 

I  cannot  therefore  say,  that,  in  this  case,  the  title  to  the 
income  of  the  estate  has,  in  my  opinion,  at  present,  been 
shewn  to  be  in  the  curate  appointed  by  the  EarL  I 
do  not  think  it  necessary  to  decide,  whether  the  objection, 
that  three  trustees  were  appointed  instead  of  the  two  sur- 
vivors, is  strictly  available.  My  decision  ought,  I  conceive, 
to  be  the  same  however  that  may  be.  I  cannot  direct  a 
scheme.  The  trustees  undertaking  to  pay  Mr.  Cavie  the 
62.  a  year,  and  to  apply  the  rents  and  profits  according  to 
the  deed  of  1716,  let  the  information  be  dismissed,  without 
costs. 

E  E  2 
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Gknenl  lega- 
tee of  "  the  tiim 
of  £ —  Long 
Annuities/' 
held  not  enti- 
tled to  divi- 
dends  accnung 
before  the  ex- 
piration of  a 
year  from  the 
teetator*t  de- 
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COLLTER  V.  ASHBURNBR. 


IBERT  POUNDS,  the  testator  in  the  cause,  hj  his 
will,  dated  the  26th  of  March,  1846,  bequeathed  ^Hhe  sum 
of  254Z.  per  annum  Long  Annuities,  and  110^  per  annum 
Annuities  terminable  in  1860,  (both  transferable  at  the 
Bank  of  England),"  unto  the  plaintiff  Mary  Colljer,  her 
executors,  administrators,  and  assigns,  for  her  and  their 
own  absolute  use  and  benefit. 

From  the  Master's  report  it  appeared,  that  the  testator 
did  not  die  possessed  of  254JL  per  annum  Long  Annuities, 
or  110^  per  annum  Annuities  terminable  in  1860,  as  de- 
scribed in  his  will,  but  that  he  died  possessed  of  1522.  per 
annum  Long  Ajinuities  terminable  in  1860, 1022.  per  an- 
num Annuities  terminable  in  October,  1859,  and  1102.  per 
annum  Annuities  terminable  in  January,  1 860,  being  to- 
gether of  the  same  aggregate  amount  of  annuities  as  was 
by  his  will  bequeathed  to  the  plaintiff  Mary  CoUyer.  The 
three  last-mentioned  sums  of  annuities  had  been  trans- 
ferred into  Court  by  the  executors,  and  were  standing 
in  the  name  of  the  Accountant-General,  in  trust  in  the 
cause. 

The  plaintiff  was  willing  to  accept  the  three  sums  in 
satisfaction  of  her  l^acy ;  and  the  question  was,  as  to  the 
time  from  which  she  was  entitled  to  the  income. 


Mr.  Wigram  and  Mr.  Pryar,  for  the  plaintiff. — ^There  is 
no  reported  case  in  which  this  question  has  been  settled, 
as  to  a  bequest  of  terminable  Gbyemment  Ajinuitiea  In 
a  gift  of  the  dividends  of  a  sum  of  stock  in  perpetual  Go- 
vernment Annuities,  it  is  true,  that  no  payment  becomes 
due  till  after  a  year  from  the  testator's  death ;  but,  in  the 
case  of  a  bequest  of  an  annuity  for  life  or  for  a  term  of  years^ 
the  payment  begins  from  the  death  of  the  testator:  Oibaon 
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y.  JBoU  (a)  and  Houghton  v.  Fra/nldin  (6).  It  is  to  this  latter        i84a 

class  of  bequests  that  the  present  belongs,  and  therefore      goutxb 

the  plaintiff  is  entitled  to  all  the  dividends  which  have    ,      ** 

^  111  AsHBUwntt. 

accrued  since  the  testator  s  death. 

Mr.  Kenyon  Parker  and  Mr.  Randall,  contrsL,  were 
stopped  by  the  Court. 

The  Vigb-Chanobllob  held,  that  the  plaintiff  was  only 
entitled  to  dividends  from  the  end  of  a  year  after  the  tes- 
tator's death. 

(a)  7  Ves.  96.  v.  ffarUm,  1  B.  C.  C.  (by  Belt)  482; 

(h)  1  S.  &  S.  390.    See  Stafford     Roper  on  Legacies,  215. 


Fitch  v.  Fbibni).      /  JulviAthA 

W^  mv.  7th. 

ILLIAM  FITCH,  the  testator  in  the  cause,  by  his  a  tMtator,  liy 

will  dated  26th  of  April,  1836,  after  devising  certain  lands  wIlSi^S^ 
to  his  nieces  for  life,  with  remainder  to  his  nephews  in  w^Mta^^to 
fee,  devised  all  his  messuages,  lands,  and  real  estate  (not  tmtt  for  oertain 
thereinbefore  disposed  of)  unto  and  to  the  use  of  his  trus-  with  renuunder 
tees  Richard  Friend  and  Richard  Minter  Mount,  and  their  ^^'^^^ 
heirs,  subject  to  a  life-interest,  which  had  determined,  upon  "*  *"»*  *»  the 

90DB  01  IJ*  f  *■ 

trust  to  pay  the  rents  and  profits  thereof  to  Richard  Friend,  af  tenanu  in 
his  executor  and  trustee  during  his  life;  and,  after  his  de-  SS^^^S 
cease,  upon  trust  to  pay  such  rents  and  profits  to  such  of  the  ^^"J^' 
three  daughters  of  Richard  Friend,  being  spinsters,  as  should,  mainden  over, 
for  the  time  being,  be  living,  to  be  divided  between  them,  if  ed  his  raidnaiy 
more  than  one,  in  equal  shares.   And,  after  the  determina-  tobe°lidd^ 
tion  of  those  trusts,  in  trust  for  the  plaintiff  Daniel  Fitch,  ™  the  puichaw 

'  ^  '   of  land,  to  be 

settled  to  the 
same  uses.  By  a  testamentary  paper  of  the  same  date  as  the  will,  and  headed,  "  Memorandom, 
alias,  directions  to  my  ezecntors,  he  directed,  as  to  his  residuary  personal  estate,  that  his  executors 
should  apply  Ibr  an  estate  of  an  nncle  of  the  testator  as  an  investment  "  for  the  use  and  behoof  of 
D.  F.;"  and,  if  not  attainable,  to  inquire  if  any  part  of  a  certain  other  estate  was  to  be  disposed  of. 
Neither  of  the  specified  properties  could  be  obtained  on  &ir  terms,  as  an  investment: — Held,  that 
D.  F.  did  not  take  any  fiirUier  interest  under  the  codicil  than  under  the  will,  and  that  the  testator 
thereby  either  meant  to  express  merely  a  recommendation  to  his  trustees  as  to  the  mode  of  laying  out 
his  residaary  personalty,  or  expressed  no  intention  on  which  the  Court  could  act 
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1848.  the  testator's  nephew,  for  life,  with  remainder  in  trust  for 
all  the  sons  of  Daniel  Fitch  as  tenants  in  common  in  tail 
male,  with  cross-remainders  between  them  in  tail  male;  and, 
on  failure  of  such  issue,  in  trust  for  the  child  or  children  of 
testator's  two  cousins  Richard  Friend  (his  executor  and 
trustee)  and  William  Friend,  as  tenants  in  common  in  fee. 
And  the  testator  bequeathed  the  residue  of  his  personal  es- 
tate to  the  same  trustees,  upon  trust  to  sell  and  to  invest  the 
net  monies  to  arise  therefrom  in  the  purchase  of  freehold 
hereditaments,  and  settle  the  same  to  and  upon  the  same 
uses  and  trusts  as  were  thereinbefore  limited  or  expressed 
concerning  his  residuary  real  estate.  And  in  the  mean- 
time, until  the  investment  of  the  monies  in  such  purchase, 
the  monies  were  to  be  invested  by  his  trustees  in  the  funds, 
&c.,  and  the  interest  and  dividends  thereof  to  be  applied 
conformably  to  the  destination  of  the  rents  of  the  freehold 
hereditaments  directed  to  be  purchased  with  such  residu- 
ary personal  estate. 

On  the  same  day,  (the  26th  of  April,  1836),  but  whether 
before  or  afler  making  the  above  will  did  not  appear,  the 
testator  executed  a  testamentary  paper  or  codicil  bearing 
the  same  date  as  the  will,  and  which  was  proved  with  the 
will  on  the  25  th  of  July,  1842.     It  was  in  titled — 

*^  Memorandum,  alias  directions  to  my  executors,  with 
information  of  property,  which  consists  of  Friars  estates, 
Barleden  house  and  farm,  &c.  &c.,  at  Smarden,  also  Yeates 
farm,  ditto  at  Maltsman  HilL" 

Among  other  directions  it  contained  the  following: — 

"Agreeable  to  my  will  I  have  given  my  goods  and  chattels 
to  my  cousin  K  Friend,  (excepting  what  may  be  necessary 
to  furnish  the  house  opposite  for  my  old  and  faithful  ser- 
vant Susan  Bayly);  but  I  wish  all  the  fixtures,  &c.,  which 
my  executors  think  right,  to  remain,  which  I  leave  at  the  (a) 

(a)  So  in  document 
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discretion /or  the  eniaU,  except  medical  books  bequeathed  1846. 
to  Messra  H.  and  W.  Denne.  This  my  particular  desire  to 
hare  no  sale  whatever.  From  the  great  n^lect  of  Nepeker 
Fitch  and  Bichard  in  not  repairing  the  tombs  and  vaults 
of  the  family  at  Pluckley,  which  my  brother  Daniel  F., 
deceased,  was  wont  to  do,  I  request  my  executors  to  see 
done  out  of  my  personal  property;  moreover,  I  direct  my 
personal  property,  when  all  my  legacies,  debts  due,  &c., 
are  adjusted,  that  my  executors  apply  fur  the  estate  of  my 
uncle  Richard  Fitch,  deceased,  at  Pluckley,  for  an  invest- 
ment of  the  same  for  the  use  and  behoof  of  my  nephew  Da- 
niel Fitch;  if  not  attainable,  to  inquire  of  the  part  or  parts 
of  Eltham  estate,  near  Blackheath,  if  to  be  disposed  of; 
and  it  is  also  my  request,  that  six  almshouses  to  be  built 
and  charged  out  of  my  personal  property  on  the  land  of 
my  late  father's,  if  allowed,  or  of  land  to  be  purchased  of  the 
heirsof  my  late  uncle  R.  Fitch,  of  Pluckley,  deceased;  and 
afler  the  decease  of  my  cousin  R  Friend  and  daughters, 
to  be  endowed  with  51.  per  annum  each  out  of  the  estate 
in  the  Friars,  St.  Peters,  Canterbury ;  and  the  same  six 
almshouses,  when  built,  with  sufficient  land  for  gardens  to 
each,  to  be  in  the  gift  of  my  executors  and  heirs  aforesaid, 
to  six  old  men  or  women,  as  approved  of  by  the  cleigyman 
and  heirs  aforesaid;  repairs  also  to  be  charged  on  the 
estates  (a)." 

At  the  original  hearing,  a  reference  had  been  directed 
to  the  Master,  to  inquire  what  was  the  estate  mentioned 
by  the  testator  in  his  codicil  by  the  name  of  the  estate  of 
his  uncle  at  Pluckley,  and  what  was  the  value  thereof,  and 
whether  it  would  be  fit  and  proper  that  any  and  what  appli- 
cation should  be  made  for  that  estate,  or  any  part  thereof, 
for  an  investment  of  the  personal  estate  of  the  testator,  or 
any  part  thereof;  and  if,  in  the  opinion  of  the  Master,  the 
same  should  not  be  attainable,  or  not  attainable  to  such  an 
extent  as  to  afford  an  investment  of  the  whole  of  the  per* 

(a)  This  ifl  set  out  Terbatim. 
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1848.  Bonal  estate,  or  not  fit  and  proper,  then  similar  inquiries 
were  directed  as  to  the  Eltham  estate  mentioned  in  the 
codicil;  but  those  inquiries  were  to  be  without  prejudice 
to  the  right  of  any  party  under  the  will  and  codicil 

The  Master  by  his  report  (which  had  been  confirmed)  set 
forth  the  tacts  relating  to  these  estates,  and  the  result 
of  applications  which  had  been  made  respecting  them,  and 
found,  that  it  would  not  be  fit  and  proper  that  any  further 
application  should  be  made  for  them  for  an  inrestment^ 
without  the  fiirther  direction  of  the  Court;  and  found, 
that,  although  the  estates  at  Pluckley  and  Eltham  might  be 
attainable  for  the  iuTCstment  of  the  whole  of  the  personal 
estate  of  the  testator  applicable  for  such  investment,  yet 
that  the  same  respectively,  or  any  part  or  parts  of  either  of 
them,  could  not  be  obtained  for  the  investment  of  the 
whole  of  the  personal  estate  or  any  part  thereof,  except 
upon  advantageous  terms  to  the  owners  of  such  estatea 
The  cause  now  came  on  upon  further  directiona 

Mr.  Stoanston  and  Mr.  Lloyd,  for  the  plaintiff. — ^The 
soundest  construction  of  the  codicil  is  that  which  would 
give  the  personal  estate  to  the  plaintiff  absolutely.  And, 
at  all  events,  the  effect  of  the  codicil  must  be,  to  give  him 
80  much  of  the  residuary  personal  estate  as  would  be  suf- 
ficient to  purchase  the  particular  estates  in  which  it  is  di- 
rected to  be  invested.  Should,  however,  the  Court  be  of 
a  different  opinion,  then  we  submit,  that,  according  to  the 
express  words  of  the  codicil,  the  plaintiff  must  be  entitled 
to  an  immediate  interest. 

Sir  Francis  Simpkinson  and  Mr.  HaUett,  for  the  daugh- 
ters of  R.  Friend. — ^The  direction  to  the  executors  is  merely 
meant  to  denote  the  particular  real  estates,  in  which,  if  at- 
tainable, the  personal  estate  should  be  invested,  and  can- 
not be  considered  as  varying  the  uses  upon  which  the  real 
estate,  when  purchased,  should  be  settled.  The  name  of 
the  plaintiff  was  merely  introduced,  because  he  and  his 


GA8B8  IN  OHANOKBT.  409 

sons  take  the  principal  interest  in  the  estate.  This  con-  1846. 
struction  is  supported  by  the  heading  of  the  codicil,  which 
shews  it  to  be  a  memorandum  only,  for  the  guidance  of  the 
executors  in  the  mode  of  administering  the  trusts;  and 
also  by  its  date,  as  it  cannot  be  believed  that  immediately 
after  giving  Mr.  Friend  and  his  daughters  life  estates  in 
what  was  the  greater  part  of  his  property,  the  testator 
could  have  intended  to  deprive  them  of  this  benefit  More- 
over, the  words  "  for  the  entail  "  at  the  beginning  of  the 
codicil,  shew,  that  the  testator  regarded  the  dispositions  of 
the  will  to  be  undisturbed  by  the  paper  which  he  was  then 
writing. 

The  Vioe-Chancellob: — 

It  is  by  no  means  unworthy  of  remark,  that  this  testa* 
mentary  paper  bears  the  same  date  as  the  will,  and  begins 
thus : — '^  Memorandum,  alias  directions  to  my  executors.^' 

But  I  do  not  rely  on  this  circumstance,  for  I  am  of 
opinion,  that,  by  the  words  ''  that  my  executors  apply  for 
the  estate  of  my  uncle  R.  Fitch,  deceased,  at  Pluckley,  for 
an  investment  of  the  same,  for  the  use  and  behoof  of  my 
nephew  D.  Fitch ;  if  not  attainable  to  inquire  of  part  or  parts 
of  the  Eltham  estate,  near  Blackheath,  if  to  be  disposed 
of ''  the  testator  either  simply  meant  a  recommendation  as 
to  laying  out  his  residuary  property,  if  it  could  rationally 
be  so  laid  out,  or  that  he  has  expressed  no  intention  on 
which  the  Court  can  act 

By  the  decree  it  was  declared,  that,  accord- 
ing to  the  true  construction  of  the  will 
and  codicils,  the  testator's  residuary  per- 
sonal estate  ought  to  be  invested  in  the 
purchase  of  freehold  hereditaments  in  fee- 
simple,  to  be  settled  upon  and  for  the  same 
uses  and  trusts  as  by  the  will  were  de- 
clared concerning  his  residuary  real  es- 
tate, exclusive  of  the  life-interest  which 
had  determined. 
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1848. 

POTTBR  V,  WaILER  ' 

JulyU.       rp  .        .  .  J 

The  viii  stated  X  HIS  suit  originally  purported  to  be  a  suit  for  a  par- 
title  to  aniindi-  titioiL  The  original  bill  stated,  in  substance,  that  an  in- 
im«tS^*imd  testate,  named  Charles  Townshend,  died  seised  of  a  house 
tl»t  the  pUin-    in  Fenchurch-street,  in  fee  simple,  in  February,  1 769,  leav- 

tiff  bad  pui^         ,        •  • 

duMd  the  other  ing  his  two  daughters,  Marjy  the  wife  of  Robert  Hart,  and 
Sbe  ^^danti  Ann,  the  wife  of  Thomas  Sawdon,  (all  since  deceased),  his 
JJSiri-Ii^H-    co-heiresses-at-law. 

tHey  were  enti- 
tled to  that  That  Mary  Hart  survived  her  husband,  and,  by  her  wilL 

moie^  under  a  , 

lettiement  and  devised  her  moiety  unto  his  sister,  Ann  Sawdon,  for  life, 

dent  to*Uie  ""^^^  remainder  to  her  half  brother,  Francis  Nodin,  in  fee. 

gu^ijguw  That,  by  an  indenture,  dated  the  30th  of  March,  1830, 

prayer  WM  for  and  made  between  Francis  Nodin  of  the  first  part,  John 

the  righu  of  Phillips  Beavan  of  the  second  part,  Henry  William  Beavan, 

apwS^n!  since  deceased,  of  the  third  part,  and  the  plaintiff  of  the 

*nie  hill  reqmi^  fourth  part,  the  above-mentioned  moiety,  subject  to  the 

ed  the  defend* 

ants  to  disooyer  life-estate  of  Ann  Sawdon,  was  well  and  effectually  con- 
had  not  n^    veyed  and  assured  to  and  vested  in  the  plaintiff, 
^^e^ti^"^      That,  in  January,  1833,  the  plaintiff  contracted  with  Ann 
under  the  aetde-  Sawdon  for  the  purchase  of  her  original  moiety  and  of  her 

nent  and  willy 

and  to  Mt  fiorth  life-estatc  in  the  other  moiety;  and  that,  by  indentures  of 
thMTinitni-  lease  and  release,  bearing  date  respectively  the  5th  and  7th 
SS^  rf  Adr  ^^  January,  1833,  Ann  Sawdon  assured  unto  the  plain- 
title,  and  to  ae*   tiff,  his  heirs  and  assigns,  her  moiety  accordingly;  but 

forth  a  eehednle  •      •m%  • 

of  documentB  that  the  plaintiff  afterwards  discovered,  that,  by  some  set- 
in  the^urad "'  tlemeut,  Mrs.  Sawdon's  moiety,  or  some  part  thereof,  or  in- 
?*?•  ^.^'   terest  therein,  had  become  limited,  in  the  events  which 

fondants  in  their  '  ' 

anawer  robmitr  had  happened,  to  the  use  of  Thomas  Sawdon,  in  fee,  sub- 
wen  not  hound  ject  to  the  life-interest  of  his  wife,  Ann  Sawdon ;  and  that 
Si^!l!t^twd,  Thomas  Sawdon  had,  by  his  will,  dated  the  22nd  day  of 
after  admitting   ApriL  1815,  and  duly  executed  and  attested  to  pass  real 

thepoeaetnon  «-     -»  '  ^  ^ 

of  certain  docu- 
ments, denied  having  in  their  power  any  othen  relating  in  any  manner  to  the  title  of  the  plaintiff: 
— Hdd,  on  exceptioni  to  a  report  of  the  Master  finding  the  answer  sufficient,  that  the  defendants 
were  hound  to  set  forth  whether  they  had  made  the  alleged  representations  as  to  their  title;  but  not 
whether  such  representalions  were  true,  or  to  discover  £e  nature  of  their  title;  and  that  they  mutt 
let  forth  a  nchmiii^  of  all  documents  in  their  power.    (See  further  marginal  noU,  pott,  p.  418). 
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estates  by  devise,  devised  the  said  moiety  or  half  part  of       1848. 
the  messuage  or  tenement,  hereditaments,  and  premises,  of 
which  Ann  Sawdon  was  seised  in  fee  as  coparcener,  unto 
the  defendants,  Thomas  Francis  Sawdon  Waller  and  Mary 
Sawdon  Willison,  as  tenants  in  common  in  fee. 

That  the  plaintiff  requested  the  defendant  Waller  to  per* 
mit  him  to  inspect  the  settlement,  and  that  the  defendant 
Waller  promised  and  agreed  so  to  do,  but  had,  upon  divers 
pretexts,  neglected  to  perform  his  promise. 

That  afterwards,  and  after  several  applications  from  the 
plaintiff  respecting  this  matter,  the  defendant  Waller,  with 
the  privity  of  the  other  defendants,  sent  to  the  plaintiff  a 
paper  writing,  purporting  to  be  a  copy  of  such  alleged  settle- 
ment, and  which  purported  to  be  a  copy  of  an  indenture 
bearing  date  the  31st  of  December,  1791,  and  made  be- 
tween Thomas  Sawdon  of  the  first  part,  Ann  Sawdon  (by 
her  then  name  and  description  of  Ann  Townsend,  spinster) 
of  the  second  part,  and  Thomas  Collins  and  William  Allin- 
son  of  the  third  part;  whereby  the  moiety  of  the  messuage 
or  tenement,  hereditaments,  and  premises,  which  descended 
upon  Ann  Sawdon,  was  expressed  to  be  conveyed  and  as- 
sured to  certain  uses,  and  upon  certain  trusts,  for  the  bene- 
fit of  Thomas  Sawdon  and  Ann  Sawdon,  during  their  lives, 
and  of  their  children,  and,  in  the  event  of  there  being  no 
children  of  Ann  Sawdon,  to  the  use  of  Thomas  Sawdon,  his 
heirs  and  assigns  for  ever. 

That  the  plaintiff  repeatedly  applied  to  the  defendant 
Waller,  and  requested  him  to  allow  the  plaintiff  to  inspect 
the  original  deed,  of  which  the  paper  furnished  to  him  by 
the  defendant  Waller  purported  to  be  a  copy ;  and  that  the 
plaintiff  agreed  to  admit  the  title  of  the  defendants  to  the 
moiety  of  the  messuage  or  tenement,  hereditaments,  and 
premises,  as  claimed  by  them,  if  it  should  appear  that  the 
settlement  had  been  duly  executed;  but  that  the  defend- 
ants refused  to  permit  such  inspection. 

The  prayer  was,  that  the  parts  and  shares  of  the  plain- 
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184a  tiff,  and  of  the  defendants  respectively,  in  the  premises, 
might  be  ascertained,  and,  to  that  end,  that  it  might  be  as- 
certained what  portion  of  the  premises  were  comprised  in 
the  settlement;  and  that  a  fair  division  and  partition  might 
be  made  of  ail  the  premises  between  the  plaintiff  and  the 
defendants,  according  to  their  respective  estates  and  inter- 
ests ;  and  for  a  commission  of  partition ;  with  the  usual  di- 
rections. 

The  answer  stated,  that,  previously  to,  and  upon,  and 
ever  siace  the  decease  of  Ann  Sawdon,  the  defendants 
Waller  and  Mary  Sawdon  Willison  had  alleged,  and  they 
said  it  was  the  fact,  that  the  defendants  Waller  and  Mary 
Sawdon  Willison,  or  William  Willison  and  Mary  Sawdon 
his  wife,  in  her  right,  were  seised  or  entitled,  as  tenants 
in  common  in  fee,  to  the  entirety  of  the  moiety  which  de- 
scended upon  or  became  vested  in  Ann  Sawdon,  as  in  the 
bill  mentioned,  and  not  to  a  portion  only  of  such  moiety; 
and,  under  the  circumstances,  the  defendants  denied  it  to 
be  true  that  they,  or  any,  or  either  of  them,  refused  to  dis- 
cover of  or  to  what  portion  of  such  moiety  of  the  mes- 
suage or  tenement  they  were  so  seised  or  entitled ;  but  they 
admitted  it  to  be  true,  that  they  alleged,  and  said  it  was 
the  fact,  that  they  were  entitled  to  the  whole  of  such  moi- 
ety. They  said,  they  always  had  been,  and  were  now,  ready 
and  willing  to  concur  in  a  fair  and  equal  partition  of  the 
premises,  according  to  the  respective  rights  and  interests 
of  defendants  and  the  plaintiff  respectively,  in  order  that 
their  respective  shares  and  proportions  thereof  might  be 
held  and  enjoyed  in  severalty;  and  always  had  been,  and 
now  were,  ready  and  willing  to  execute  all  necessary  con- 
veyances and  assurances,  and  to  do  all  other  necessary  acts, 
for  the  purpose  of  vesting  one  moiety  of  the  hereditaments 
in  the  plaintiff  in  severalty,  such  moiety  being  the  only 
share  or  proportion  to  which  tiie  plaintiff  was  entitled  of 
and  in  the  premises. 

They  said,  that  they  had  in  their  possession  an  attested 
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cop7  of  the  indenture  of  lease  and  release,  the  25th  and  ^  1848. 
26th  of  April,  1 766,  and  an  attested  copy  of  a  lease  referred 
to  in  the  bill ;  but  they  denied,  save  as  aforesaid,  they  had 
then,  or  had  lately,  or  at  any  time  or  times,  in  their  or 
any  or  either  of  their  possession,  custody,  or  power,  any  or 
either  of  such  particulars  rdating  to,  or  mentioning,  or  re- 
ferring to  the  moiety  o/tfie  messiuzgeor  tenement,  heredtta- 
ments,  and  premises  originally  hdongingto  Mary  Hart,  de- 
ceased, and  to  which  the  plaintiff  was  entitled,  as  thereinbe- 
fore  mentioned,  or  the  tide  to  such  moiety,  or  the  tide  thereto, 
or  any  or  either  of  them.  They  denied,  that,  by  the  copy  of 
the  indentures  of  lease  and  release,  and  the  copy  of  the  in- 
denture of  lease,  so  respectively  in  the  possession  of  de* 
fendants  as  aforesaid,  or  by  either  of  them,  if  the  same 
were  produced,  the  truth  of  such  matters,  or  any  or  either 
of  them,  would  appear  further  or  otherwise  than  appeared 
by  their  answer;  and  they  submitted,  that  they  were  not 
bound  tolset  forth  any  further  or  other  answer  to  the  several 
matters  in  the  bill  inquired  afier,  or  any  or  either  of  them, 
than  such  answer  as  was  thereinbefore  contained. 

To  this  answer  the  plaintiff  excepted. 

The  first  exception  was,  that  the  defendants  had  not  an- 
swered whether  the  defendants  Waller  and  Maiy  Sawdon 
Willison,  or  one  and  which  of  them,  did  not  shortly,  or  at 
some  and  what  time  after  the  decease  of  Ann  Sawdon, 
all^e,  and  whether  it  was  not  the  fact,  that,  under  some 
and  what  settlement,  which  had  been  made  and  executed 
on  the  marriage  of  T.  Sawdon  and  Ann  Sawdon,  some  and 
what  portion  of  the  moiety  of  the  messuage,  hereditaments, 
and  premises  in  the  bill  mentioned,  of  which  Ann  Saw- 
don was  seised  as  such  coparcener,  as  in  the  bill  mention* 
ed,  had  become  limited,  in  the  events  which  had  happen- 
ed, to  the  use  of  Thomas  Sawdon,  his  heirs  and  assigns, 
subject  to  the  life  interest  of  his  wife  Ann  Sawdon  there- 
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1848.  in ;  and  whether  or  not  the  said  T.  Sawdon  had,  by  his 
last  will  and  testament,  in  writing,  bearing  date  the 
22nd  of  April,  1815,  or  some  other  and  what  date,  and 
whether  or  not  duly  executed  and  attested  to  pass  real  es- 
tate by  devise,  devised  so  much  and  such  part  of  the  said 
moiety  or  half  part  of  the  messuage  or  tenement,  heredi- 
taments, and  premises,  of  which  Ann  Sawdon  was  seised 
in  fee  as  such  coparcener  as  aforesaid,  as  was  comprised  in 
the  settlement  as  aforesaid,  or  some  other  and  what  part 
thereof,  unto  them  the  said  defendants  Thomas  F.  S.  Waller 
and  Mary  Sawdon  Willison;  and  whether  or  not,  as  tenants 
in  common  in  fee,  or  how  otherwise;  and  whether  such 
claim  was  not,  in  fact,  well  founded,  or  how  otherwise ;  and 
whether  the  defendants,  or  some  or  one  and  which  of  them, 
were  or  was  not;  and  whether  or  not,  by  means  of  such  set- 
tlement and  will,  or  one  and  which  of  them,  seised  or  en- 
titled, and  whether  or  not  as  tenants  in  common  in  fee,  or 
how  otherwise,  to  some  and  what  portion  of  the  said  moi- 
ety of  the  messuage  or  tenement,  hereditaments,  and  pre- 
miseSj  which  descended  upon  or  became  vested  in  the  said 
Ann  Sawdon  as  aforesaid. 

The  second  exception  was,  that  the  defendants  had  not 
set  forth  whether  the  defendant  T.  F.  S.  Waller  did  not 
produce  to  the  complainant  two,  or  some,  and  what  papers 
or  paper,  or  how  otherwise;  and  whether  the  said  last- 
named  defendant  did  not  allege  that  such  papers,  or  one 
and  which  of  them,  were  or  was  true  copies  or  a  true  copy 
of  the  settlement  and  will,  or  one  and  which  of  them,  or 
how  otherwise;  and  whether  such  copies,  or  either  and 
which  of  them,  were  or  was  attested  copies  or  an  attested 
copy,  or  in  any  and  what  manner  authenticated,  or  how 
otherwise;  and  whether  the  complainant  did  not  request 
the  defendant  Waller  to  permit  him,  the  said  complainant, 
to  inspect  the  original  of  such  settlement;  and  whether  or 
not,  in  order  that  he  might  ascertain  whether  the  defend- 
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ants  were  entitled  to  the  whole  or  only  a  portion  of  the  ^  ^Q^« 
moiety,  or  for  some  other  and  what  purpose,  or  how  other- 
wise; and  whether  he,  the  defendant  Waller,  did  not  pro- 
mise or  agree  so  to  do,  or  how  otherwise;  and  whether  the 
plaintiff  had  not  often,  or  at  some  and  what  times  or  time, 
requested  the  defendant  Waller  to  permit  the  complain- 
ant to  inspect  such  settlement,  or  how  otherwise;  and 
whether  the  defendant  Waller  had  not  ever  since,  upon 
diyers  and  what  or  some  and  what  pretexts  or  pretext,  ne- 
glected so  to  do,  or  how  otherwise;  and  whether,  in  fact, 
the  defendants,  or  any  or  either  and  which  of  them,  had 
ever,  and  when,  and  where,  and  in  whose  presence,  pro- 
duced such  settlement  to  the  plaintiff. 

The  third  exception  was,  that  the  defendants  had  not  set 
forth  whether  the  defendants,  or  some  or  one  and  which 
of  them,  had  not  then,  or  had  not  then  lately,  and  when 
last,  in  their,  or  some,  or  one,  and  which  of  their  posses- 
sion or  power,  the  settlement,  and  whether  or  not  also 
the  will,  or  where  the  same  then  respectively  were;  and 
whether  they,  or  some  or  one  and  which  of  them,  had  not 
refused  to  produce  the  same,  or  one,  and  which  of  them. 

The  fourth  exception  was,  that  defendants  had  not 
set  forth  whether  the  defendant  Waller  had  not  sent  to 
the  plaintiff  a  paper  writing,  purporting  to  be  a  copy  of 
such  alleged  settlement,  and  purporting  to  be  a  copy  of  an 
indenture  bearing  such  date,  and  to  have  been  made  be- 
tween such  parties,  and  of  such  purport  and  effect  as  was 
mentioned  in  the  bill. 

The  sixth  exception  was,  that  the  defendants  had  not  set 
forth  whether  the  defendants  had  not  positively  refused  to 
produce  to  the  plaintiff  or  allow  him  to  inspect  the  origi- 
nal settlement,  or  how  otherwise;  and  whether  the  plain- 
tiff was  not  entitled,  and  whether  or  not  absolutely,  and 
whether  or  not  for  his  own  benefit,  to  all  such  part  of  the 
moiety  of  the  messuage  or  tenement,  hereditaments,  and 
premises,  which  descended  upon  or  became  vested  in  Ann 
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1848.  Savdon  as  such  coparcener  as  aforesaid,  as  was  not  com- 
prised in  the  settlement,  or  how  otherwise. 

The  ninth  exception  was,  that  the  defendants  had  not 
set  forth  whether  the  plaintiff  was  not,  and  whether  or  not 
under  the  circumstances  in  the  bill  mentioned,  entitled  to 
a  discovery  from  the  defendants,  or  some  or  one  and  which 
of  them,  of  the  extent  of  their,  or  some  or  one  and  which 
of  their  rights  and  interests  in  the  messuage  and  tenement^ 
hereditaments,  and  premise& 

The  tenth  exception  was,  that  the  defendants  had  not 
set  forth  and  discorered  the  date,  parties'  names,  parcels, 
and  short  material  contents  of  the  settlement,  under  which 
they  were  entitled  to  all  or  any  portion  of  the  moiety  of  the 
premises  which  descended  to  or  upon  Ann  Sawdon,  as  in 
the  bill  mentioned,  and  also  the  date  of  the  said  will  of 
Thomas  Sawdon,  deceased,  and  the  Ecclesiastical  Court 
wherein  the  same  had  been  proved. 

The  eleventh  exception  was,  that  the  defendants  had 
not  answered  the  general  interrogatory  as  to  the  posses- 
sion of  documents;  and 

The  twelfth  exception  was,  that  the  said  defendants  had 
not,  in  and  by  their  answer,  in  manner  aforesaid,  set  forth 
a  full,  true,  and  particular  list  and  schedule  of  all  and  every 
the  particulars  in  the  bill  mentioned  and  inquired  after. 

The  other  exceptions  involved  no  question  different 
from  those  raised  upon  the  above. 

The  Master  disallowed  all  the  exceptions,  and  the  plain- 
tiff excepted  to  the  report 

Mr.  Bacon  and  Mr.  Qlasae^  in  support  of  the  exception& 
— ^The  defendants  are  bound  to  answer  fully.  And,  at  all 
events,  the  grounds  stated  in  their  answers  to  protect 
them  from  discovery  are  insufficient.  In  Lambert  v.  Ro- 
gers (a)  Lord  Eldon  said,  '^  As  between  two  persons  re- 

(a)  S  Mer.  489. 
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spectively  admitting  themselyes  to  be  tenants  in  common  ^18^> 
with  each  other,  there  is  no  doubt  that  the  Court  will  or- 
der the  production  of  title  deeds  in  the  hands  of  either 
for  the  other's  inspection."  In  Agar  t.  Fairfax  (a)  Lord 
Mdon  said,  "  With  a  view  to  enable  the  plaintiff  to  obtain 
a  judgment  for  a  partition,  the  Court  will  direct  inquiries 
to  ascertain  who  are  with  him  entitled  to  the  whole  sub- 
ject'' And  the  order  made  in  that  case  directs  that  all 
deeds  in  the  custody  or  power  of  any  of  the  parties  should 
be  produced.  The  plaintiff,  therefore,  is  entitled  to  haye 
an  inquiry  as  to  the  defendants'  interest. 

[The  ViOB-CHAKCBLLoa. — Not  as  a  matter  of  coursa  I 
have  heard  two  Judges  at  least  say  that  a  bill  for  partition 
cannot  be  made  the  means  of  trying  a  disputed  title.] 

Mr.  Russell  and  Mr.  Dickinson^  for  the  defendants. — It 
is  clear  that  in  LaTnhert  v.  Rogers  (b)  the  deeds  related  to 
the  entirety,  and  not  merely  to  the  defendant's  share,  as  in 
the  present  case.  With  regard  to  Agar  v.  Fairfax  (a)  it 
may  be  true,  that,  at  a  subsequent  stage  of  the  cause,  the 
defendant  may  have  to  make  out  his  title  in  order  to  carry 
into  effect  the  decree  for  partii;ion.  But  it  is  not  necessary 
before  the  decree,  nor  will  the  Court  allow  a  bill  for  parti- 
tion to  be  turned  into  an  action  of  ejectment,  or  assist  the 
plaintiff  in  obtaining  evidence  to  support  a  claim  to  the 
entirety  in  such  a  suit  The  discovery  sought  is  immate- 
rial for  the  purposes  of  the  decree,  as  the  defendants  ad- 
mit the  plaintiff's  title  to  a  moiety,  and  are  now,  as  they 
always  have  been,  willing  to  give  the  plaintiff  all  he 
seeks  by  his  bill,  that  is,  a  decree  for  a  partition.  [With  re- 
gard to  the  right  of  the  defendants  to  protect  themselves 
from  discovery  by  answer,  they  referred  to  the  38th  Order 
of  the  26th  of  August,  1841.] 

(a)  17  Yes.  633.  {b)  2  Mer.  469. 

VOL.  II.  p  p  D.  a.  a. 
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1848.        The  Yiob-Chavoblloe: — 

I  think  that  the  defendants  must  answer  as  to  having 

made  the  representations  mentioned  in  the  bill  respecting 

their  title,  but  are  not  obliged  to  make  any  discovery  as  to 

the  truth  of  those  representations.  My  impression  is,  that 

they  must  answer  as  to  what  they  have  said  or  written  on 

the  subject,  and  must  set  forth  a  list  of  the  documents  in 

their  power. 

By  the  Order  the  9th  and  10th  exceptions  to 

the  answer  were  overruled,  and  the  other 
exceptions  were  allowed,  but  without  pre- 
judice to  the  right  of  the  defendants  to 
refuse  discovery  of  their  title  as  to  the 
moiety  claimed  by  them  (a). 


The  piomtiff  An  appeal  from  this  Order  was,  on  December  11,  heard 

iniiforapaiti-  before  the  Lord  Chancellor,  and  dismissed,  except  as  to 
obtoiMd  Mi^  the  words  "without  prejudice"  &a  to  the  end,  which  his 
hk*biUb™^-   Lordship  thought  should  be  omitted. 

ing  a  prayer  in 

the  altematiTe  ^ 

for  a  partition, 

tkm,\hat  tiie  ^^  plaintiff,  ou  the  29th^of  December,  1848,  amended 
S^Jillr'"*  ^  ^^'  ^d  *^«'«by  prayed'in  the  alternative  for  a  parti- 
mmety  claimed   tiou.  Or  for  a  declaration,  in  case  the  defendants  should 

by  the  defend- 
ant; after  an-     uot  be  able  to  make  out  their  title  to  their  moiety,  tiiai 

tiffre-amend-     ^^^  plaintiff  was  entitled  thereto. 

•d,  omi^  the      fpjj^  defendants  answered  the  amendments  and  excep- 

pnyer  for  a  ^ 

urtition.  The  tions  together. 

motion  to  take  The  plaintiff,  on  the  8th  of  May,  1848,  obtained  the  com- 

hmoff^efiie.  ™^^  order  to  amend,  on  payment  of  20&  costs,  and  filed 

^f^«^  ^^  his  re-amended  bill,  which  stated  no  facts  er  circumstances 

inch  a  motion 
maybe  acced- 
ed to  if  a  plain- 
tiff obtain  dii-         (a)  Thia  case  first  came  on  be-      tiff  aftennniB  dkmiMed  his  biU 

eovery  by  abiU  ^^^  ^^  Vice-ChanceUor  of  Eng-      with  costs,  and  filed  the  biU  in 

inair«Hg  an  offer 

which  be  with-    land,  on  demurrer.    The  demui^      the  present  suit. 

dtawi  by  rer  was  oyerruled,  but  the  plain- 

amendment 
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of  which  the  plaintiff  was  previouslynnizifonned,  and  Yrbich     ^848. 
prayed  simply  for  a  declaration  that  the  plaintiff  was  enti- 
tled to  the  moiety  claimed  by  the  defendants,  and  for  a 
direction  that  the  defendants  might  execute  proper  deeds 
in  conformity  with  the  declaration. 


1849. 
A  motion  was  now  made,  that  the  bill  thus  re-amended     J^ne  7th. 

might  be  taken  off  the  file,  and  for  the  payment  of  the  costs 

of  the  last  amendment  and  of  the  present  motion. 

Mr.  Rusaeli  and  Mr.  Dickinson,  for  the  motion. — ^The 
re-amendments  constitute  an  entirely  new  case;  they  are 
a  fraud  on  the  orders  of  the  Court.  In  Smithy,  Smith  (a)  ^ 
where  the  bill  had  been  changed,  by  conyerting  a  bill  for 
an  account  into  a  bill  of  foreclosure,  Lord  JEldon  said,  he 
thought  the  defendant  might  have  had  the  bill  dismissed 
with  costs.  In  Mavor  v.  DryQ>),  which  was  a  motion  that 
the  plaintiff  might  pay  the  additional  costs  occasioned  by 
a  claim  in  the  original  bill,  which  was  abandoned  on  an 
amendment,  the  Master  of  the  Rolls  said,  "  The  rule,  that  the 
plaintiff  shall  pay  20«.  costs  only,  on  amending  his  bUl,  does 
not  bind  the  Court  where  there  has  been  great  oppression 
and  vexation."  And  in  Lyndaay  y. Lynch  (c).  Lord  Redes- 
dale  dismissed  a  bill  the  prayer  of  which  had  originally 
sought  the  specific  performance  of  an  agreement  for  a  lease 
for  three  lives,  but,  in  consequence  of  an  admission  in  the 
answer,  had  been  altered  to  a  prayer  seeking  in  the  alter- 
native the  specific  performance  of  an  agreement  for  a  lease 
for  one  life.  The  plaintiff's  proper  course  was  to  have  pro- 
cured his  bill  to  be  dismissed,  and  to  have  filed  another 
bilL 

Mr.  Bojcon  and  Mr.  Glome,  in  opposition  to  the  motion, 
were  not  called  on. 

(a)  G.  Coop.  141.        (6)  2  S.  <b  S.  113.        {e)  S  Sch.  k  Lef.  4. 

VF2 
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1849.        .  The  ViOB-CHA50BLLOE  :— 

If  the  original  bill  had  obtained  a  discovery  upon  an 
offer  to  confirm  the  deed,  and  that  offer  had  been  with- 
drawn in  the  amended  bill,  that  circumstance  might  have 
induced  the  Court  to  accede  to  the  present  motion;  but  the 
case  is  not  so  here,  and  the  amended  bill,  such  as  it  was, 
haying  been  answered,  and  the  re-amended  bill  being  what 
it  is,  that  part  of  the  motion  which  asks  that  the  bill  may 
be  taken  off  the  file  must  be  dismissed. 

With  respect  to  costs,  if ondk  v.  Lcyrd  Tanhervills  (a)  and 
Boodle  ▼.  DavU  Q>)  were  cited. 

His  Honor,  however,  directed  the  motion  to  stand  over 
in  that  respect  (c). 

(a)  10  Sim.  284.  Bwer,  and,  la  the  course  of  the 

(J>)  14  L.  J.,  Ch.,  362.  argument  upon  ihem  before  the 

(c)  The  defendants  afterwards  Master,  a  compromise  was  agreed 

answered  the   re-amended   bill.  to. 

Exceptions  were  taken  to  the  an- 


1848. 
Jidy  IQth.  MaRGETSON  V,  W&IOHT. 

The  protection  X  HE  plaintiff  had,  in  the  month  of  January,  1847,  in- 

thiM^yam,  vented  a  design  for  the  purpose  of  preventing  labels  at- 

fTft  7V?rt.  cs,  **^^^^  *^  packages  from  being  torn  off,  which  he  desig- 

65,  to  ''any  natcd  a  "protector  label.''    The  design  consisted  of  making 

new  or  origiiuu  .         •        •  • 

dorisn  for  any  an  eyclet-hole  in  the  label,  and  lining  it  with  a  ring  of  a 
lactttre  ha^°  metallic  substance  fastened  around  it,  through  which  a 
«•*««»<*  to       string  is  passed,  by  means  of  which  the  label  is  to  be  tied 

■ome  puxpooe  of  or  ^     j 

utility,  M  fiv      to  the  package. 

■haU  be  for  the       The  plaintiff,  Conceiving  that  this  was  a  new  or  original 

gnreUwoi  rfrach  d^Mg^  &'  which  he  was  entitled  to  a  copyright  for  three 

artide^"  ii  not 

dearly  applicable  to  the  design  of  a  "  protector  label/'  which  ooniisted  in  making  in  the  label  an 
^eletrhole,  and  lining  it  with  aring  of  a  metallic  substance,  throng^  which  a  string  attaching  the  labd 
to  packages  passed.  The  Court  lefiised  to  grant  n  injunction  beforo  the  heaiing  egainst  oi  in- 
frinoemeot  of  such  design. 

QiMsre  the  meaning  of  the  words  "shape  or  oonfigaradon,**  in  the  Act. 
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years,  tinder  the  provision  of  the  6  &  7  Vict  c.  65  (a), 
procured  the  same  design  to  be  registered  on  the  9th  of 
January,  1847,  in  his  name  as  proprietor,  with  a  proper 
drawing  and  description  of  the  particulars  of  the  design, 
according  to  the  provisions  of  the  5  &  6  Vict  c.  100,  and 
the  6  &  7  Vict  c.  65. 

The  plaintiff  had  subsequently  manufactured  and  sold 
great  numbers  of  his  protector  labels,  which  had  all  been 
duly  marked,  as  registered  according  to  the  provisions  of 
the  Act  of  6  &  7  Vict  a  65. 

In  the  month  of  November,  1847>  the  defendant  being 
aware  of  the  plaintifTs  registered  design,  procured,  with- 
out the  consent  of  the  plaintiff,  the  drawing  and  descrip- 
tion of  an  invention,  which  he  designated  under  the  title 
of  "secure  label,'*  to  be  registered  under  the  above  Acts. 

The  designs  were  identical  in  every  material  respect; 
the  plaintiff  gave  notice  to  the  defendant  not  to  continue 
the  manufacture  and  sale  of  his  labels;  but  the  defendant 
persisted  in  doing  so.  On  the  6th  of  May,  1 848,  he  sold 
100  of  such  labels;  and  thereupon  the  plaintiff  caused  an 
information  to  be  filed  before  two  of  the  aldermen  of 
London,  to  recover  the  penalty  imposed  by  the  5  &  6  Vict, 
c.  100,  s.  8;  and  the  defendant  was,  on  such  information, 
convicted  in  the  penalty  of  20^. 

The  defendant  continued  to  manufacture  and  sell  his 
labels,  notwithstanding  his  conviction;  upon  which  the 
plaintiff  filed  the  present  bill,  praying  for  an  account  of  the 
manufacture  or  sale  of  labels  by  the  defendant,  similar  to  the 


(a)  By  which  it  is  enacted, 
(sect.  2),  ''And  with  regard  to  any 
new  or  original  design  for  any  ar- 
ticle of  manufacture  haying  re- 
ference to  some  purpose  of  utility, 
so  far  as  such  design  shall  be  for 
the  shape  or  configuration  of  such 
article,  and  that  whether  it  be 
for  the  whole  of  such  shape  or 
configuration,  or  only  for  a  part 
thereof:  Be  it  enacted,  that  the 


proprietor  of  such  design  not  pre- 
yiouflly  published  within  the 
United  Kingdom  of  Great  Britain 
and  Ireland,  or  elsewhere,  shall 
have  the  sole  right  to  apply  such 
design  to  any  article,  or  make  or 
sell  any  article  according  to  such 
design,  for  the  term  of  three  years, 
to  be  computed  from  the  time  of 
such  design  being  registered  ac- 
cording to  this  Act/' 


1848. 


MABansov 
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184a        registered  design  of  the  plaintiff,  except  of  the  100  labels 

MAaoBTsov    ^  respect  of  the  sale  of  which  the  defendant  had  been 

^'  conyicted,  the  plaintiff  offering  to  waive  all  penalties  in 

respect  of  all  such  labels.    The  plaintiff  also  prajed  for  an 

injunction  against  the  manufax^ture  or  sale  of  labels  by  the 

defendant  with  a  design  similar  to  the  plaintiff's. 

Mr.  J.  F.  Prior  and  Mr.  T.  Webster,  in  support  of  a 
motion  for  an  injunction. — This  is  a  case  analogous  to  a 
patent  right,  which  is  entitled  to  protection  by  the  injunc- 
tion of  this  Court. 

This  design  is  protected'  under  the  Act  of  the  6  &  7 
Vict.  c.  65,  which  is  an  Act  for  the  protection  of  designs 
of  utility  applicable  to  manufactured  articles;  the  preced- 
ing Act  of  the  6  &  6  Vict  c.  100  having  been  an  Act  for  the 
protection  of  ornamental  designs.  The  Act  2  Vict.  c.  17, 
was  the  first  that  extended  copyrights  in  designs  to  any 
other  than  printed  fabrics.  It  is  intituled,  ^'  An  Act  to 
secure  to  proprietors  of  designs  for  articles  of  manufacture 
the  copyright  of  such  designs  for  a  limited  time.''  The  pre- 
ceding Acts  related  to  designs  for  printing  on  cotton,  cali- 
coes, muslins,  and  other  mixed  fabrics.  There  was  no  pro- 
tection, therefore,  before  the  Act  2  Vict.,  except  for  designs 
for  printing  on  these  species  of  fabrics  (a). 

In  1 839,  when  the  Act  2  Vict.  c.  1 7  passed,  it  was  thought 
expedient  that  provision  should  be  made  to  extend  protec- 
tion to  other  articles  of  manufacture,  and  to  other  processes 
than  that  of  printing;  and  words  making  such  provision 
were  used  in  the  Act  2  Vict.  c.  17,  which  was  repealed  by 
the  5  &  6  Vict  c.  100.  This  latter  Act  took  up  part  of  the 
subject  of  the  former  Act,  and  then  the  residue,  or  so  much 
of  it  as  was  unprovided  for,  was  included  in  the  6  &  7  Vict, 
c.  56,  in  pursuance  of  which  this  plaintiff  has  registered, 
and  under  which  he  now  asks  the  protection  of  this  Court. 

Now  the  attention  of  the  Court  should  be  called  to  what 
the  change  was  in  the  protection  given  by  the  legislature. 

(a)  For  a  list  of  these  Acts  see  5  <b  6  Yict.  c.  100,  schedule  A. 
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The  words  in  the  2  Vict  c.  17,  afforded  protection  to  the        1848. 
article  to  be  marked  upon,  or  to  printing  upon  any  article    MABamov 
of  manufacture.  This  Act  included  eyerTthing  that  could  be      wiuaHx. 
conceived,  and  all  sorts  of  things  might  have  been  registered. 

The  Act,  however,  was  found  to  have  gone  bejond  the 
original  intention  of  the  promoters;  and,  therefore,  in  1842, 
it  was  repealed  by  the  5  &  6  Vict  a  100,  which  affords  pro- 
tection  for  ornament  only,  and  does  not  extend  to  any  de- 
sign that  cannot  be  strictly  called  ornamental  It  provides 
for  and  gives  protection  to  any  new  and  ornamental  design ; 
and  as  the  whole  object  and  scope  of  this  statute  is  confied 
to  ornamental  designs,  the  registration  under  it  has,  ever 
since  its  date,  been  called  '^  a  registration  under  the  orna- 
mental Act/^ 

This  protection  was,  however,  found  to  be  too  narrow, 
as  the  previous  enactment  had  been  too  broad  in  its  ob- 
jects. And  by  the  Act  under  which  the  present  application 
is  made,  there  is  this  recital:  "Whereas  by  an  Act  passed 
in  the  fifth  and  sixth  years  of  the  reign  of  her  present 
Majesty,  intitled  An  Act  to  consolidate  and  amend  the  law 
relating  to  the  copyright  of  designs,  for  ornamenting  arti- 
cles of  manufacture,  there  was  granted  to  the  proprietor  of 
any  new  or  original  design,  with  the  exceptions  therein 
mentioned,  the  sole  right  to  apply  the  same  to  the  orna- 
menting of  any  article  of  manufactiure  therein  described, 
during  the  respective  periods  therein  mentioned ;"'  and  that 
recital  is  followed  by  another  recital,  in  these  words :  "And 
whereas  it  is  expedient  to  extend  the  protection  afforded 
by  the  said  Act  to  such  designs  hereinafter  mentioned,  not 
being  of  an  ornamental  character,  as  are  not  included 
therein;  be  it  therefore  enacted  by  the  Queen's  most  ex- 
cellent Majesty,  and  by  and  with"  &a,  that  this  Act  shall 
come  into  operation  on  the  1st  of  September,  1843;  and 
then  comes  the  2nd  section  of  the  Act  (a). 

The  question  turns  upon  the  meaning  of  the  words  "shape 

(a)  See  ante,  p.  421,  n. 
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or  configuration''  ''or  design/' of  an  article  of  manufiicturei 
having  reference  to  some  purpose  of  utility.  There  is 
certainly  a  clear  distinction  between  the  meaning  of  the 
words  "  shape  and  configuration''  in  the  preceding  Act,  and 
''  shape  and  configuration"  in  this  Act;  because,  in  the  for- 
mer, full  protection  was  given  in  respect  of  every  shape 
and  configuration  for  manufacture  purely  ornamental. 
Here  protection  is  given  for  such  shape  and  configuration 
as  is  for  purposes  of  use. 

Now  it  is  the  eyelet-hole  which  is  placed  in  the  parch- 
ment, which  is  the  shape  and  configuration  of  this  design, 
and  the  purpose  to  which  it  is  applied  imposes  upon  it  the 
character  of  utility. 

The  law  having  thus  protected  him,  the  plaintiff  comes 
here  after  there  has  been  a  considerable  enjoyment,  and 
after  a  conviction  of  the  defendant  by  the  justices.  He 
offers  to  try  the  question  at  law  with  the  defendant;  but, 
as  he  has  under  the  Act  protection  for  three  years  only,  he 
asks  for  an  injunction  until  the  question  can  be  tried. 

Mr.  Bacon,  for  the  defendant. — The  plaintiff's  design  is 
not  protected,  unless  it  be  by  the  2nd  section  of  6  &  7  Vict 
c.  65.  Now,  under  that  section  the  plaintiff  can  have  no 
right  to  any  protection,  for  it  applies  to  any  new  or  orig- 
inal design  having  reference  to  some  purpose  of  utility, 
with  this  limitation,  so  far  as  such  design  shall  be  for  the 
shape  or  configuration  of  such  article.  And  it  is  not  sug- 
gested that  this  design  is  for  ornament,  or  that  its  utility 
depends  upon  shape  or  configuration. 

The  Vice-Chanoellob'  said,  the  question  was  as  to  the 
meaning  of  the  words  ''  shape  or  configuration." 

Not  doubting  that  the  plaintiff's  design  was  meritorious 
and  useful,  he  doubted  too  much  whether  the  words  "  so 
far  as  such  design  shall  be  for  the  shape  or  configuration 
of  such  article,"  did  not  exclude  the  plaintiff's  invention 
from  the  protection  of  the  Act,  to  be  able  to  grant  an  in- 
junction. 
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Hifl  HoKOB  directed  that  the  plaintiff  should  be  at  liberty       1848. 
to  bring  an  action,  and  that  the  defendant  should  keep  an    haborsov 
account^  with  liberty  for  the  defendant  to  proceed  to  dis- 
miss the  bill  unless  the  action  were  brought  (a). 

(a)  The  proTiBums  rekiiiig  to  signs  Act,  18S0,  being  the  13  ^ 
the  copyrightof  designfl  have  been  14  Vict.  c.  104.  See  also  Macrae 
extended  and  amended  bj  the  De-      y.  ffoldtworth,  post*  ^^. 


V, 

WuaBT. 
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Lord  Brooke  v.  Earl  op  Warwick,  /  JidyMh. 

REDERICK  JOHN  BARON  MONSON,  by  his  will,  i.  ^  t^rtaior 
dated  5th  of  August,  1841,  devised,  freed  and  discharged  JjJ^^^^?! 
from  all  hie  debts  and  aU  his  awnuities,  legacies,  aokd  hequestSt  badmortewed), 
his  freehold  hereditaments  at  Gatton,  Merstham,  Chipsted,  dmi^  from 
and  Reigate,  and  elsewhere  in  the  county  of  Surrey,  to  the  MultllMi». 
use  of  his  first  and  every  other  subsequently  bom  son  sue-  "^^^^^^^^ 
cessively  in  tail,  with  remainder  to  the  use  of  trustees  for  He  afterwaidi 
ninety-nine  years,  if  his  mother  the  Countess  of  Warwick  qneftthed  other 
should  so  long  live,  upon  trusts  for  her  separate  use,  with  SSiim  wocdfrf 
remainder  to  the  use  of  William  Monson  (the  present  Lord  ««nption,  and 

uMi  deviled 

Monson)  for  his  life,  with  remainder  to  the  use  of  his  first  and  bequeathed 
and  every  other  son  bom  or  to  be  bom  during  the  testator's  J^JSt^^t^^ 
life  for  their  lives,  with  remainder  to  the  use  of  their  first  ?™fu  ^a^' 
and  other  sons  in  tail  male,  with  remainders  over.  And  place,  tlie  moit^ 
the  testator  gave  and  bequeathed,  freed  and  discharged  theestateifixit 
from  aU  his  debts,  annuities,  legacies,  and  other  charges  ef-  ^ Aewxt*^ 

plaoeyidlthe 
testator**  otlier  debti,  fbneral  and  tettamentary  expenMs,  debta,  annnitieB,  and  legadea.  In  another 
paarage,  the  tettator  exprened  his  intention  to  be,  that  the  eatate  in  mortgaffe  should  be  held  free 
from  aU  chmges  created  by  him.  And  he  bequea^ed  all  his  residnaiy  persond  estate  freed  and  dis- 
charged from  all  his  debts  and  liabilitieBy  and  the  legacies  thereby  beqaorthed.  On  the  specified  fond 
proving  insufficient  to  pay  the  mortgage  debt : — Hdd,  that  devisees  of  the  mortgaged  estate  were  en- 
titled to  have  it  exonerated  out  of  the  residuary  personalty. 

2.  Telescopes, — hdd  to  pass  under  the  words  "household  furniture." 

3.  Under  a  bequest  of  household  ftmuture,  pictures  and  books^  which  might  be,  at  the  testatof^a 
decease,  in,  upon,  or  about  his  mansion : — HM,  that  pictures  removed  from  the  mansion^  and  in  the 
hands  of  a  picture  deaner,  to  be  cleaned,  and  books  sent  to  be  repaired,  passed,  but  not  artidea  pm^ 
chased  for  the  mansion  but  not  sent  home  at  the  testator's  decease. 

4.  Beqnest  of  "jewels,"— Ae2c2  to  pass  Masonic  orders,  and  silver  filagree  omamenta. 

5.  Qftcere,  whether  a  debt  secured  by  a  deposit  of  gems,  with  a  written  memorandum  empowering 
the  creditor  to  sell  if  defiiult  were  made  in  payment  by  a  day  fixed,  passed  under  the  will  of  the  lat- 
ter hr  the  description  of  "  debts  secured  by  mortgage.*' 


cZ/zU^r:^^  c^  ^/^'T-Z^c/s^^   3^/c/)     2^7-^ 
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1848.       fedtei  by  himy  the  lease  which  he  held  of  the  glebe  lands, 
Lobi>Bboou   ^^^  tithes  or  tithe  commutation  rent  of  Gktton,  and  all 
^'  dividends  and  interest  which  might  be  payable  under  or 

Waswiok.  by  virtue  of  the  said  lease;  and  all  his  household  fumi' 
twre^  wines,  implements  of  household,  household  linen,  pic- 
tures, prints,  musical  instruments,  clocks,  books,  china» 
articles  of  vertu,  fixtures,  horses,  carriages,  dogs,  live  and 
dead  stock,  and  implements  of  husbandry,  which  might  be 
at  the  tims  of  his  decease  in,  upon,  or  about  his  mansion  at 
Lower  OaUon,  or  upon  am,y  part  of  his  Surrey  estates,  (and 
which  might  not  be  by  his  will  or  by  any  codicil  specifically 
bequeathed),  to  trustees,  upon  and  for  such  trusts,  intents, 
and  purposes  as  would  best  correspond  with  the  uses  and 
trusts  thereby  declared  concerning  the  freehold  estates 
in  the  county  of  Surrey,  with  the  usual  proviso  against 
the  subjects  of  the  bequest  vesting,  for  the  purpose  of 
transmission,  absolutely  in  any  person  taking  an  estate  in 
tail  in  the  freeholds,  unless  such  person  attained  twenty- 
one  years  or  died  leaving  issue  inheritable  to  the  estate 
tail  And  the  testator  bequeathed,  '^  freed  and  discharged 
as  aforesaid,"  all  his  family  diamonds  and  other  jewels 
(not  thereby  or  by  any  codicil  to  his  will  specifically  be- 
queathed) unto  George  Guy  Lord  Brooke  and  Henry 
Deane,  their  executors  and  administrators,  upon  trust 
for  the  Countess  of  Warwick,  for  her  life,  for  her  se- 
parate use,  and  from  and  after  her  decease  upon  certain 
trusts,  being  the  same  as  were  therein  declared  concern- 
ing certain  household  furniture  and  other  effects  in  a 
mansion-house  of  the  testator,  at  Burton,  in  Lincolnshire. 
And  the  testator  devised  a  manor  and  hereditaments,  at 
Frithbank,  in  Lincolnshire,  upon  trusts  for  sale,  and  upon 
trust  out  of  the  monies  to  arise  therefrom,  after  payment 
of  expenses,  to  purchase  in  the  name  of  a  trustee  or  in 
the  names  of  two  or  more  trustees,  to  be  appointed  by  the 
Countess  of  Warwick,  a  Government  annuity  of  2000Z.  for 
her  life,  and  to  apply  the  remainder  of  the  monies  in  or 
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towards  satisfaction  of  all  the  testator's  debts^  whether  1848. 
secured  by  mortgage,  judgment,  or  otherwise,  which  then  jj^at  Bbooo 
were,  or  which  at  the  time  of  his  decease  might  be,  charged  ^^  ov 
upcm  or  affect  all  or  any  part  of  the  freehold  and  oopyhold  Wa&wiox. 
estates  in  the  county  of  Surrey  thereinbefore  limited  and 
devised,  or  any  of  them,  or  any  part  thereof;  and,  in  the 
next  place,  by  and  out  of  the  said  monies  to  pay  off,  an- 
swer, and  discharge  all  the  testator's  other  debts,  and  hia 
funeral  and  testamentary  expenses,  and  the  annuities  and 
pecuniary  legacies  given  by  his  will,  together  with  the  le^ 
gacy  duties  payable  thereon,  and  the  costs,  charges,  Bsxi 
expenses  of  and  attending  upon  any  transfer  or  transfers 
of  incumbrances  which  now  affected  his  estates  in  Lincoln- 
shire. And  the  testator  directed  his  trustee  to  stand  poflh 
sessed  of  the  surplus  of  the  said  monies  (if  any)  upon  oer- 
tain  trusts  therein  referred  ta  And  the  testator  thereby 
directed,  that,  until  the  sale  of  all  or  any  part  of  his  said 
estates  in  the  county  of  Lincoln,  or  of  such  parts  thereof 
as  might  from  time  to  time  or  at  any  time  remain  unsold, 
the  estates  should  be  held  upon  trust  for  indemnifying  the 
testator's  freehold  and  copyhold  estates  in  the  county  of 
Surrey,  thereby  limited  against  the  above-mentioned  an- 
nuity of  20002^,  and  all  incumbrances  which  might  be 
charged  thereon  at  the  time  of  his  decease,  (it  being  hia  tV 
tmiumthai  the  scM  Surrey  estates  9k(nddb^  hdd  and  enjoyed 
freed  and  discharged  from  all  incumbrances  whataoever  ef 
fected  by  him),  and  so  subject  upon  trusts  corresponding  with 
the  uses  thereinbefore  declared  of  and  concerning  the  tes- 
tator's freehold  estates  in  the  county  of  Surrey.  Afid  the 
testator  gave  and  bequeathed  all  his  debts  secured  by  mor^ 
gage^  warrant  ofattomeyy  bond,  and  other  specialty j  and  all 
rents,  and  arrears  of  rents,  and  accruing  rents,  to  which 
he  might  be  entitled  at  the  time  of  his  decease,  and  all 
his  cash  in  the  hands  of  all  or  any  of  his  bankers,  unto 
Lord  Brooke  and  Henry  Deane,  their  executors  and  ad- 
ministrators, upon  trust  to  apply  the  same,  both  principal 
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184a  and  interest,  in  or  towards  payment  of  the  testator's  fune- 
LobdBboou  ^  ^^^  testamentary  expenses,  and  his  simple  contract 
^'  debts,  and  so  subject  to  hold  the  same  upon  trusts,  as  far 

Wabwiox.  as  circumstances  would  permit,  similar  to  those  therein- 
before declared  concerning  the  monies  to  arise  from  the 
sale  of  the  testator's  estates  in  the  county  of  Lincoln;  it 
being,  however,  the  testator's  intention,  that  the  funds 
lastly  bequeathed  to  Lord  Brooke  and  Henry  Deane,  their 
executors  and  administrators,  should  be  first  applied  in 
or  towards  payment  of  the  testator's  funeral  and  testa- 
mentary expenses,  and  of  his  simple  contract  debts. 

There  was  a  residuary  bequest  thus  expressed : — '*  I  give 
and  bequeath,  yreed  and  discharged  from  aU  my  debts  and 
liabUities,  and  (he  legacies  hereinbefore  bequeathed,  and  the 
duties  payable  on  such  legacies  and  annuities,  all  the  rest 
and  residue  of  my  personal  estate,  whatsoever  and  where- 
soever, unto  the  said  GFeorge  GFuy  Lord  Brooke,  his  execu- 
tors, administrators,  and  assigns,  for  his  and  their  absolute 
benefit" 

The  proceeds  of  the  Frithbank  estate,  and  the  items  in- 
cluded in  the  bequest  of  the  testator's  debts  secured  by 
mortgage,  warrant  of  attorney,  bond,  and  other  specialty, 
and  arrears  of  rents,  were  insufficient  to  pay  off  the  mort- 
gages upon  the  Surrey  estates,  which  amounted  to  2  J  ,000{.  ; 
and  a  question  arose,  how  the  debts  ought  to  be  provided 
for  out  of  the  other  property  of  the  testator.  Other  ques- 
tions were  as  to  the  particulars  comprised  in  the  specific 
bequest  of  the  articles  at  Gatton,  and  those  comprised  in 
the  bequest  of  the  testator  s  "  family  diamonds  and  other 
jewela" 

An  administration  suit  was  instituted  by  Lord  Brooke, 
the  residuary  legatee,  and  now  came  on  upon  further  di- 
rections, the  Master  having  made  his  report. 

It  appeared  from  the  report,  that  one  of  thoKdebt^  due 
to  the  testator  was  a  sum  of  17,0002.;  and  it  was  doubtful 
whether  it  fell  within  the  description  of  those  debts  which 


CABB8  IK  CHAKOSBT.  429 

were  bequeathed  in  trust  to  pay  tlie  testator's  debts.    It        184& 
was  secured  bj  a  deposit  of  1200  antique  gems,  commonly    j^^imooxM 
known  as  the  Poniatowski  gems,  under  the  following  cir-  *• 

cumstances: —  Wabwics. 

In  the  month  of  May,  1841,  a  Mr.  John  Tyrrell  applied 
to  the  testator  for  a  loan  of  1 7,0002.  upon  the  security  of 
the  gems,  which  were  then  in  the  hands  of  Sir  Claude  Scott, 
Bart,  &  Co.,  bankers,  to  whom  they  had  been  pledged  for 
a  previous  loan  of  527 6L  by  them  made  to  Tyrrell;  and 
accordingly  the  testator  adyanced  a  sum  of  17,0002.  to  Tyr- 
rell, who  on  the  27th  of  May,  1841,  signed  and  gave  to  the 
testator  a  written  memorandum,  whereby,  after  reciting 
that  the  testator  had  agreed  to  pay  off  Messra  Scott  &  Co.'s 
lien,  it  was  agreed,  that,  uponMessrs.  Scott  &Co.'s  lien  being 
so  paid  off,  the  gems  should  be  deliyered  to  the  testator, 
and  be  deposited  with  Messrs.  Henries  in  his  sole  name,  for 
securing  to  him  the  payment  of  the  sum  of  1 7,0002.  on  the 
28th  of  May,  1848,  with  interest  for  the  same  at  42.  per  cent, 
per  annum,  payable  half-yearly  on  the  28th  of  November 
and  the  28th  of  May  in  every  year,  the  first  payment  to  be 
made  on  the  28th  of  November  then  next  The  memoran- 
dum proceeded  as  follows: — "  It  being  understood  that  the 
said  John  Tyrrell  is  to  be  at  liberty  to  have  away  at  one 
time  600  gems,  and  no  more;  and  that,  if  the  said  sum  of 
17,0002.  or  interest  should  not  be  respectively  paid.  Lord 
Monson  to  be  at  liberty  to  sell  the  said  gems  and  pay  him- 
self out  of  the  produce  both  principal  and  interest ''  And 
it  was  thereby  expressed  to  be  further  understood,  that 
Mr.  Tyrrell  was  to  be  at  liberty  to  pay  off  the  principal 
sum  and  interest  at  any  time  before  the  28th  of  May, 
1848;  and  that  a  deed  containing  these  and  other  neces- 
sary provisions  should  be  executed  by  the  parties  as  soon 
as  possible. 

The  Master  found,  that,  in  pursuance  of  this  memoran- 
dum, Mr.  Tyrrell,  in  the  month  of  May,  1841,  deposited 
the  gems  in  the  hands  of  Messrs.  Herries  &  Farquhar,  in 
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184a        the  nama  of  the  testator,  as  a  security  for  the  sum  of 
XobTbII^u    17,000i;  and  that,  in  June,  1841,  the  draft  of  a  deed  of 
9.  mortgage  or  pledge  of  the  gems,  according  to  the  terms 

Wabwxox.  and  conditions  of  which  the  minutes  were  expressed  by 
the  aboTc  memorandum,  was  sent  to  the  testator  for  his 
perusal;  but  that  he  did  not  then,  or  afterwards  in  his  life- 
time, take  anj  proceedings  regarding  the  same,  but  died 
without  having  received  any  other  security  for  the  afore- 
said sum  of  17,0002.  than  the  dqK>8it  of  the  gems  and  me- 
morandum above  mentioned. 

With  reference  to  the  questioin,  as  to  the  extent  of  the 
specific  bequests,  the  Master  found,  that  the  testator  had 
at  the  time,  in  his  mansion-house  at  Ghitton,  among  other 
articles,  divers  masonic  orders,  (one  only  of  which  com- 
prised real  jewels,  being  a  gold  presentation  jewel  brilliant 
square  and  emblem,)  and  also  three  telescopes ;  which  last- 
mentioned  articles  were  daimed  by  the  devisees  of  the 
Surrey  estates,  as  comprehended  in  the  enumeration  of  the 
various  articles  by  the  said  will  given  in  trust  to  go  along 
with  those  estates;  but  that  the  plaintiff  contended  be- 
fore the  Master,  that  the  masonic  orders  and  telescopes 
were  not  any  of  them  included  in  the  description  of  house- 
hold furniture,  implements  of  household,  household  linen, 
or  articles  of  vertu,  but  that  all  the  said  masonic  orders 
and  telescopes  passed  to  the  plaintiff  under  the  will,  as 
part  of  the  residue  of  the  testator's  personal  estate. 

The  Master  also  found,  that  the  testator  had,  at  the  time 
of  his  death,  large  quantities  of  furniture,  and  also  divers 
pictures,  statues,  trinkets,  and  other  articles  of  vertu,  in 
his  mansion-house  at  Gatton;  and  also  had,  at  the  time  of 
his  death,  seven  pictures  in  the  hands  of  Mr.  Farrer,  a 
picture-dealer  in  London,  six  of  which  pictures,  shortly 
before  the  testator's  death,  had  been  sent  from  Gatton  in 
order  to  be  cleaned,  and  were  intended  by  the  testator  to 
be  returned  again  to  CFatton,  in  the  same  way  as  other 
pictures  had  been  previously  sent  to  the  same  dealer  to  be 
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deaned,  and  had  been  afterwards  returned  to  Gatton ;  and        1848. 
that  the  frame  of  one  of  the  "picttires,  C'  The  Doge,"")  at  Mr.  i^u>  Bsoon 
Farrer's,  remained  at  Gatton  at  the  testator's  deat&;  and      |^^^  ^^ 
that  the  remaining  picture  was  a  landscape,  by  Wjrnants^     Wabwxox. 
which  the  testator  had  purchased  of  the  same  dealer  in  Maj, 
1841,  with  the  intention  of  putting  it  up  at  Gatton,  but 
which  had  never  been  delivered  there  in  his  lifetime. 

The  Master  also  found,  that  ^e  testator  had,  at  the  time 
of  his  death,  several  pieces  of  furniture  and  silks,  consist- 
ing of  plate  glasses  and  frames,  a  chandelier,  tables,  chairs, 
and  gala  silk  damask,  in  the  hands  of  the  testator's  up- 
holsterer in  London,  which  he  had  then  recently  pur- 
chased for  the  use  and  decoration  of  his  mansion-house  at 
Gatton,  but  which  had  never  been  delivered  there;  and 
that  the  testator  ako  had,  at  the  time  of  his  death,  several 
cases  of  marbles,  which  he  had  then  recently  purchased 
with  the  intention  of  putting  them  up  at  Gatton,  and 
which  were  then  at  sea,  on  their  way  from  Leghorn  to  this 
country. 

The  Master  also  ficmnd,  that  the  testator  also  had,  at  the 
time  of  his  death,  swmdry  books  at  a  bookseller's  in  Lon- 
don; uid  that  some  of  these  books  had  been  sent  from 
Gbttton  to  be  bound  and  repaired,  and  were  intended  to 
be  returned  to  Gatton,  and  that  the  remainder  had  been  or- 
dered, but  had  not  been  delivered  or  paid  for;  and  that  the 
testator  also  had,  at  the  time  of  his  death,  sundry  books 
and  pictures  at  another  bookseller's  in  London,  a  cask  of 
sherry  in  the  London  Docks,  a  wagon  at  South  Carlton, 
and  had  with  him  at  Brighton,  at  the  time  of  his  death,  a 
earriage-clock,  an  Indian  work-box,  cribbage-board,  and 
writing-desk,  a  rosewood  dressing-case  with  silver  mount- 
ings, a  sfaall  silver  spirit-lamp,  two  small  dressing-cases,  one 
of  them  having  silver  mountings,  four  medicine-chests,  and 
one  set  of  silver  filagree  ornaments,  consisting  of  bracelets, 
necklace,  chain,  and  ear-rings. 

The  testator  had  ordered  some  vases  for  Gatton,  but  the 
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1848.        order  had  not  been  completed,  and,  since  the  testator's 

LoKD  Bboou  death,  had  been  relinquished/  on  payment  of  part  only  of 

Bau.  or      ^^®  purchase-money  for  a  portion  of  the  yases.    He  had 

Vaxwiox.     1J30  contracted  with  Messrs.  Bramah  for  some  large  iron 

gates  to  be  put  up  at  G-atton,  but  they  had  never  been 

completed,  and  the  contract  had,  since  the  testator's  death, 

been  abandoned,  on  payment  of  part  only  of  the  contract 

price;  and  the  testator  had  also  subscribed  for  Roberts's 

Work  on  the  Holy  Land. 

Mr.  Bcuxyti  and  Mr.  L,  ShadweUy  for  the  plaintiff. — First, 
the  debt  of  17,0002.  is  part  of  the  residue,  and  does  not 
fall  within  the  description  of  debts  secured  by  mortgage, 
bond,  or  other  specialty. 

The  Vigb-Chancbllob  desired  to  hear  first  on  this  point 
the  counsel  for  Lord  and  Lady  Warwick. 

Mr.  Koe  and  Mr.  De  Oex,  for  the  Earl  and  Countess  ot 
Warwick. — Although  not  due  on  bond  or  specialty,  the 
debt  may  be  properly  considered  as  due  upon  mortgage. 
There  is  by  the  memorandum  of  agreement  a  day  appoint- 
ed for  the  payment  of  the  principal  sum  secured,  and  a 
condition  giving  the  testator  power  to  sell  in  case  of 
default,  and  to  pay  his  debt  out  of  the  proceeds  Much 
less  has  been  considered  sufficient  to  constitute  a  mort- 
gage in  the  common  sense  of  the  word. 

It  is  not  the  less  a  mortgage  because  the  subjects  of  it 
are  moveable  chattels.  The  definition  of  it  given  in  one 
of  the  text  books  is  "  a  contract  of  sale  executed  with 
power  to  redeem  "(a) ;  and  in  another  passage  of  the  same 
work  it  is  laid  down  as  follows : — "  Everything  which  may 
be  considered  as  property,  whether,  in  the  technical  Ian- 

(a)  1  Powell  on  Mortgages,  23. 
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guage  of  the  law,  denominated  real  or  personal  property,  1B48. 
may  be  the  subject  of  a  mortgage/'  Indeed  the  legislature  lonD  Brookb 
has  itself  applied  the  term  mortgage  to  a  conditional  sale 
of  chattels  in  the  provisions  of  the  Ship  Registry  Acts  (a). 
The  circumstance  of  there  being  a  day  fixed  for  redemp- 
tion (as  in  this  case),  constitutes  the  distinction  between  a 
mortgage  and  a  pawn.  Again,  there  can  be  no  doubt  that, 
under  a  bankruptcy,  the  Commissioners  could  have  sold, 
under  Lord  Rosdyn's  order,  the  property  comprised  in  the 
security,  treating  it  as  a  legal  mortgage,  without  the  neces- 
sity of  a  petition  being  presented  to  the  Lord  Chancellor 
or  Court  of  Review.  Therefore,  there  is  ground  for  con- 
tending that  this  is  completely  and  technically  a  mortgage. 
But  it  is  not  necessary  to  carry  the  argument  so  far:  it  is 
sufficient  to  say,  that  this  is  a  mortgage  in  ordinary  par- 
lance. 


Mr.  Wigram  and  Mr.  Oreene  argued  on  the  same  side, 
for  the  parties  entitled  in  remainder. 

The  Vice-Chanosllob  said,  he  would  hear  the  rest  of 
the  case,  as  it  might  not  be  necessary  to  decide  the  point 

Mr.  Bacon  and  Mr.  ShadweU,  for  the  plaintiff. — In  the 
next  place,  we  contend  that  the  residuary  personal  es- 
tate is  not,  under  this  will,  applicable  to  exonerate  the 
Surrey  estates  from  the  mortgages  affecting  those  estates, 
but  that  the  parties  entitled  to  them  under  the  will  must 
take  them  cum  onere,  so  far  as  the  funds  especially  pro- 
vided for  their  exoneration  are  insufficient  for  that  pur- 
pose. For  the  residue  is  given  free  from  debts  and  lega- 
cies, a  form  of  gift  tantamount  to  a  specific  bequest  of  the 
particulars  constituting  the  testator's  estate  not  previously 


(a)  8  <b  9  Vict.  c.  89;  3  <b  4  Will.  4,  c.  55;  6  Geo.  4,  c  110. 
VOL.  II.  G  G  D.  G,  S. 
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1848.        bequeathed.    The  whole  of  the  testator's  property  is  thus 
Lord  Bkookv  given  specifically,  and  a  particular  portion  is  specifically 
Bau  of      devised  and  bequeathed  for  the  payment  of  debts.    Beyond 
Warwick,     this  portion  no  one  part  of  the  estate  is  chargeable  with 
debts  more  than  another,  except  estates  in  mortgage,  which 
must  bear  their  own  burden,  for  the  devisees  of  them  are 
not  entitled  to  have  them  exonerated,  even  as  against  pe- 
cuniary l^atees,  and  much  less  as  against  specific  l^atees : 
LvJtkina  v.  Leigh  (a),  O'Neal  v.  Mead  (6). 

Mr.  Koe,  Mr.  Wigram,  Mr.  Oreene,  Mr.  De  Oex^  and  Mr. 
Pearson^  for  the  devisees  of  the  Surrey  estates,  were  not 
called  upon. 

The  Vicb-Changsllob. — I  can  conceive  the  existence  of 
a  case  in  which  a  residuary  bequest  might  stand  on  an 
equal  footing  with  particular  or  specific  legacies  But 
upon  this  will,  although  words  are  used  seeming  by  them- 
selves to  denote  an  intention  to  exonerate  the  residue 
from  the  payment  of  debts  and  legacies,  yet,  upon  the 
whole  language  taken  together,  I  think  that  the  testator 
meant  no  more  than  that  the  property  expressly  given  in 
trust  for  payment  of  the  debts  should  be  the  only  fund,  or 
the  first  fund,  for  their  payment. 

I  think,  therefore,  that  he  has  not  done  enough  to  ex- 
onerate the  residuary  personal  estate;  and,  if  this  view  be 
correct,  it  becomes  immaterial  to  consider  the  extent  of 
the  expression  "  debts  secured  by  mortgage." 

Mr.  Bacon  and  Mr.  Shadwdlf  for  the  plaintifil — ^The 
plaintiff,  as  residuary  legatee,  is  entitled  to  the  telescopes 
at  Gatton,  which  cannot  be  considered  as  household  fur- 

(a)  Cases  temp.  Talbot,  53.  (Term,  14  Sim.  664;    Aldrich  t. 

(i)  1  P.  Wms.  693;  see  Spong  Cooper^  8  Ves.  382;  Bateman  ▼. 

▼.  S^xmff,  3  Bligh  N.  8.  84;  TofnU  Hotehkin,  10  Beav.  429, 
Y.  Roch,  2  ColL490;  GervU  ▼. 
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niture  or  implements  of  household.    He  is  also  entitled  to        l84a 
the  masonic  orders^  which  are  neither  articles  of  yertu  nor  j^^^^  Broou 
jewels.    He  is  also  entitled  to  the  pictures  which  had  been      _  *- 
sent  from  Gatton  to  be  cleaned,  and  were  in  London  at     Wa&wiok. 
the  time  of  the  testator's  death,  and  the  picture  and  the 
Aimiture  and  silks  which  had  been  purchased  for  the 
decoration  of  Gbitton  but  had  not  been  delivered  there 
in  the  testator's  lifetime;   and  also  the  marbles  which 
were  at  sea,  on  their  way  from  Leghorn  to  this  country, 
at  the  time  of  his  death;  the  books  at  Rodd's,  the  books 
and  pictures  at  Dalton's,  the  cask  of  sherry,  the  carriage 
clock,  and  other  articles  at  Brighton ;  the  vases  at  Austin's ; 
the  iron  gates  ordered  of  Bramah,  and  Roberts's  Holy 
Land;  inasmuch  as  these  articles  were  not  comprised  in  the 
articles  bequeathed  by  the  will  as  being,  at  the  time  of  the 
testator's  decease,  "  in,  upon,  or  about  the  testator's  man- 
sion-house at  Lower  Gatton,  or  upon  any  part  of  his  Sur- 
rey estates."    Moreover,  he  is  entitled  to  the  filagree  orna- 
ments, as  these,  being  composed  of  silver,  cannot  pass  under 
the  description  of  "jewels." 

Mr.  Wigram,  Mr.  Koe,  Mr.  Oreene,  Mr.  Freding,  Mr.  De 
OeXy  and  Mr.  Pearson^  were  heard  on  these  questions  for 
the  other  parties. 

On  the  above  points  were  cited  Kelly  v.  PavJlet  (a).  Cole 
V.  FUzgeroMQ}),  Johnson's  Dictionary,  and  the  passages 
in  the  English  translation  of  the  Book  of  Exodus,  (chap, 
iii,  V.  22,  chap,  xi,  v.  2,  and  chap,  xii,  v.  35,)  in  which  the 
expressions  "jewels  of  silver"  and  "jewels  of  gold"  occur. 

The  Vige-Chancellob  was  of  opinion,  that  the  bequest 
of  the  testator's  household  furniture,  implements  of  house- 
hold, linen,  pictures,  prints,  musical  instruments,  clocks, 
books,  china,  and  articles  of  vertu,  in,  upon,  or  about  his 

(a)  Amb.  605.  (5)  3  Russ.  301. 
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mansion-house  at  Lower  Gatton,  or  upon  any  part  of  his 
u  rrey  estates,  comprised  the  three  telescopes,  the  six  pic- 
tures sent  to  be  cleaned,  and  the  books  sent  to  be  repaired^ 
but  not  the  picture  purchased  and  not  sent  home,  nor  the 
marbles  which  were  on  their  way  to  this  country,  nor  the 
articles  of  furniture,  vases,  and  gates  ordered  but  not  sent 
home,  nor  the  copy  of  Roberts's  Holy  Land.  His  Honor 
was  also  of  opinion,  that  the  bequest  of  all  the  testator's 
family  diamonds  and  other  jewels  included  the  masonic 
orders  and  the  filagree  ornaments. 


A  decree  was  made,  declaring  to  the  above  effect.  The 
plaintiff  appealed  to  the  Lord  Chancellor  from  so  much  of 
the  decree  as  declared  that  the  residuary  personal  estate 
was  applicable  to  the  payment  of  the  mortgage  debt  on 
the  Surrey  estates.  The  appeal  was  heard  before  Lord 
CoUenham,  on  the  18th  and  19th  of  January,  1849,  and 
dismissed  with  costs  (a). 

(a)  See  1  Hall  <b  T.  142. 


M^  mh.  Habrison  v.  Asher.  1 , 

A  tesutor  in  A,  TESTATOR  named  James  Taws,  resident  in  Jamaica, 
giWen  rgenen?  ^^^y  before  making  his  will,  given  a  power  of  attorney  to 
P®^f  ^^it****!"   Messrs.  Lucas  &  Co.,  his  London  agents,  to  receive  the  di- 

ney  to  sell  out  '  ^         ' 

particniar  stock,  videuds  of,  and  to  scll  out,  all  the  monies  he  might  be  pos- 
bequeathingtiie  sessed  of  in  Consols  and  Bank  Stock 
S?*bS^"       ^y  ^is  will,  dated  March  30th,  1843,  he  directed  his 
wards  drew       property  in  Jamaica  to  be  sold :  and,  if  the  monies  aris- 

lnl]Jonthea^     ^     r       ^  >  > 

tonieyt,and,by  ing  from  the  Sale  thereof  should  not  be  sufficient  to  pay 
tLm'todispoM  ctnd  satisfy  his  said  personal  and  testamentary  expenses 
the*i^  to  re-   ^^^  legacies,  he  directed  his  executors  to  procure  all  neces- 

paj  themielyea. 

The  bQlt  were  paid.  Soon  afterwards  the  testator  died,  and  after  his  death,  but  without  knowledge 
of  it»  the  attorneys  sold  out  a  portion  of  the  stocky  and  repaid  themselves : — Held,  that  neither  the 
directioQ  to  sell  nor  the  sale  after  the  testator's  death  adeemed  any  part  of  the  legacy. 


^z^-^-  ^^^- 
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Sftiy  deeds  or  writings  to  enable  them  to  sell  out,  for  the  pur-  1848. 
pose  aforesaid,  the  monies  which  the  testator  was  possessed 
of  in  England  in  his  own  absolute  right,  in  the  31  per  cent 
Consols  and  Bank  Stock,  or  such  part  or  proportion  of  the 
said  monies  as  they  might  require  to  pay  and  satisfy  all 
and  every  of  the  said  legacies  and  bequests;  and  in  the 
event  of  any  monies  remaining  from  the  sale  of  his  real, 
personal,  and  leasehold  estate  in  Jamaica,  after  paying  the 
aforesaid  legacies,  bequests,  and  other  matters,  he  directed 
the  same  to  be  paid  to  certain  specified  legatees.  And  he 
gave  and  bequeathed  to  the  plaintiff,  William  John  Har- 
rison, and  another  legatee  (who  died  in  the  testator's  life- 
time), equally  between  them,  whatever  monies  might  be  re- 
maining of  the  3/.  per  cent.  Consols  and  Bank  Stock,  after 
satisfying  the  aforesaid  legacies  and  bequests. 

On  the  20th  of  June,  1846,  the  testator  drew  on  Messr& 
Lucas  &  Co.  a  bill  for  5962.  38.  4|€!.,  and  another  for  200Z., 
and  wrote  to  them  as  follows: — 

"  Gentlemen, — Having  drawn  on  you  in  favour  ofWilliam 
John  Harrison  for  5961.  Ss,  4|ci  and  A.  Asher  for  200i.,  I 
must  request  you  to  dispose  of  a  portion  of  Bank  Stock  to 
the  extent  of  8002." 

On  the  29th  of  June,  1846,  the  testator  died  at  Jamaica, 
and  on  the  24th  of  July,  Messrs.  Lucas  &  Co.,  without  having 
heard  of  his  death,  sold  out  under  their  power  of  attorney 
a  portion  of  the  stock  bequeathed  to  the  plaintiff  and  Da- 
niel Weale,  and,  having  paid  the  bills,  retained  the  amount 
out  of  the  proceeds  of  the  sale. 

At  the  time  of  the  testator's  death  he  was  possessed  of 
3693t  78.  4|d.  and  1382.  17«.  Bank  Stock.  And  the  ques- 
tion was,  whether  the  plaintiff  was  entitled  to  an  amount 
equal  to  half  of  these  sums,  or  only  to  half  of  what  remain- 
ed of  them,  the  fimds  first  applicable  for  the  payment  of 
debts  and  legacies  being  more  than  sufficient  for  that  pur- 
pose. 
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1848.  Mr.  Russdl  and  Mr.  Shapter,  for  the  plaintiff,   cited 

CrockcU  V.  Crockat(a)  and  Smart  v.  Satidara^b),  and  con- 
tended, that  the  sale  of  part  of  the  specifically  bequeathed 
fund  after  the  testator's  death  could  not  prejudice  the  spe- 
cific legatee;  and  that  his  moiety  must  be  calculated  with 
reference  to  the  state  of  the  fund  at  the  testator's  decease. 

Mr.  Wigram  and  Mr.  Renshaw,  for  the  defendants. — 
We  do  not  dispute  that  the  legacy  was  specific;  but  we 
contend,  that  the  testator  had  in  his  lifetime  adeemed 
it  to  the  extent  of  the  money  required  for  repayment 
of  the  amount  of  his  bill&  The  time  of  putting  in  force 
the  power  of  attorney  was  immaterial:  it  was  the  direction 
in  the  letter  that  the  power  should  be  exercised,  which  in 
effect  dealt  with  the  fund,  and  partially  adeemed  the  le- 
gacy. [The  Vice-Chancellor, — Suppose  the  case  of  a  mort- 
gage with  a  power  of  sale,  and  that  the  mortgagor  devised 
the  equity  of  redemption,  must  not  his  personal  estate  pay 
off  the  mortgage,  if  the  power  of  sale  is  not  exercised  in 
his  lifetime?]  We  submit  that  this  is  a  different  casa 
The  testator  in  his  lifetime  appropriates  so  much  of  his 
stock  as  is  necessary  for  a  particular  purpose;  the  specific 
legatee  can  merely  take  what  remains.  [They  referred  to 
Vance  v.  Vance  (c)  and  Ex  parte  Pye{d).] 

The  Viob-Chancellor: — 

I  think  this  in  effect  no  more  than  the  case  of  a  mort- 
gage with  a  power  of  sale  not  exercised  during  the  life  of 
the  testator,  in  which  case  the  specific  legatee  has  a  right 
to  have  the  mortgage  debt  paid  out  of  the  general  assets; 
and  I  do  not  think  that  the  circumstance  of  the  debt  hav- 
ing been  otherwise  paid  after  the  testator's  death  can  pre- 
judice the  legatee. 

(a)  2  P.  Wma,  164.  {c)  I  Beav.  606. 

(b)  3  a  B.  380.  id)  18  Yea.  140. 
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1847. 
^  /  Nov.  18^A. 

Spoonee  V.  Payne,  v  jg^ 

By  the  58th  section  of  the  statute  5  &  6  Vict  c.  122,  j^'^'t 
the  Lords  Commissioners  of  the  Treasury  were  empowered     -^*f^-  ^« 
to  award  to  Commissioners  of  Bankrupt,  whose  duties  were     u^^^^itk 

abolished  by  that  Act,  an  annuity  or  annuities  of  such  June  ^rdf  d 

amount  and  for  such  term  as  the  said  Lord  Commissioners  _ 

The  annmt J 

of  the  Treasury  should  find  to  be  a  fair  and  reasonable  com-  awsrded  m 
pensation  for  the  loss  to  be  sustained  by  such  of  the  said  ^^OOTMrnir 
commisioners;  and  they  were  directed  to  specify  the  amount  """•'  ^  ^•^' 
of  such  annuity  in  writing  under  their  hands  to  the  Lord  dutwi  were 
Chancellor,  who  was  thereupon  empowered  to  order  the  Om  5  &  o  viet 
amount,  so  certified  as  payable  to  each  such  commissioner,  J^  i^i  JS^ 
to  be  paid  out  of  the  monies  standing  to  the  credit  of  the  ^^^^J^/i^/:  a**  J* 
Accountant  in  Bankruptcy  in  the  Bank  of  England  to  the      But  if  Uie  in-    ^^'^' 
account  intitled  "  The  Secretary  of  Bankrupts  Compensa-  ^Tthe  affi- 
tion  Account,"  but  subject  and  without  prejudice  to  the  J*^*iJ^^for 
payment  of  all  salaries  and  sums  of  money  by  any  Act  or  payment  of  th« 
Acts  then  in  force  authorised  to  be  paid.     But  the  same  doca  not  hold 
section  provided,  that  the  annual  sums  to  be  so  payable  to  ^olmnOTC&c, 
any  commissioner  should  not  exceed  two-thirds  of  the  aver-  n«*^*^  ^f  ^  ^ 

•^  Lord  Chancel* 

age  annual  amount  of  the  sums,  other  than  the  sum  or  lorcandiapenae 
sums  for  travelling,  received  by  them  respectively  as  such  temhU^'thax,  in 
commissioners  for  the  last  five  years,  or  such  portion  of  ^Jj^^U^law 
that  period  as  any  of  them  acted  as  a  commissioner:  and  theaangneeia 

,  ,  ,     ,  without  anj  re- 

that  such  annuity  should  not  be  paid  to  any  commissioner  medy  in  sach  a 
who  at  any  time  after  the  commencement  of  the  Act  should  ^  y^^  |,y  i^ 
be  appointed  to  hold  any  public  office  or  employment  of  ••J«"«*  "^^ 
an  annual  value  greater  than  the  amount  to  be  so  certified  not  allege  that 
as  payable  to  him,  so  long  as  any  such  office  or  employment  thecreditonhai 
should  be  so  held.  ^^  ""^^^^ 

tion  of  the  suit. 

Under  the  76th  Order,  of  May,  1845,  the  Court  has  juritdiction  to  order  the  coats  of  a  motion  by 
the  plaintiiF  to  take  the  bill  pro  confcMO  to  be  paid  by  the  defendant,  altliough  the  latter  puta  in  hit 
answer  before  the  motion  i»  made. 

The  Court  can,  on  a  demurrer,  send  a  case  for  the  opinion  of  a  Court  of  law. 
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1847.  ing  been  in  the  nayal  or  military  service  of  the  East  India 
Company,  or  any  officer,  clerk,  or  otherwise  engaged  in 
the  service  of  the  Court  of  Directors  of  the  said  Company, 
or  being  otherwise  in  the  enjoyment  of  any  pension  what- 
ever under  any  department  of  her  Majesty's  Government, 
or  from  the  said  Court  of  Directors,  to  the  pay,  half-pay, 
salary,  emolument,  orproviflion  of  any  such  prisoner  for 
the  purposes  of  the  Act;  provided  always,  that  it  shall  be 
lawful  for  the  said  Court  to  order  such  portion  of  the  pay, 
half-pay,  salary,  emolument,  or  pension  of  any  such  pri- 
soner, as,  on  communication  from  the  said  Court  to  the 
Secretary  at  War,  or  the  Lords  Commissioners  of  the  Ad- 
miralty, or  the  Commissioners  of  the  Customs  or  Excise, 
or  the  chief  officer  of  the  department  to  which  such  pri- 
soner may  belong  or  have  belonged,  or  under  which  such 
pay,  half-pay,  salary,  emolument,  or  pension  may  be  enjoy- 
ed by  such  prisoner,  or  the  said  Court  of  Directors,  he  or 
they  may  respectively,  under  his  or  their  hands,  or  under 
the  hand  of  his  or  their  chief  secretary  or  other  chief  offi- 
cer for  the  time  being,  consent  in  writing  to  be  paid  to 
such  assignee  or  assignees,  in  order  that  the  same  may  be 
applied  in  payment  of  the  debts  of  such  prisoner;  such  or- 
der and  consent  being  lodged  in  the  office  of  her  Majesty's 
Paymaster-General,  or  of  the  secretary  of  the  said  Court 
of  Directors,  or  of  any  other  officer  or  person  appointed  to 
pay  or  paying  any  such  pay,  half-pay,  salary,  emoluments, 
or  pension;  such  portion  of  the  said  pay,  half-pay,  salary, 
emolument,  or  pension,  as  shall  be  specified  in  such  order 
and  consent,  shall  be  paid  to  the  said  assignee  or  assignees 
until  the  said  Court  shall  make  order  to  the  contrary." 

In  1847«  the  assignee  instituted  the  present  suit  against 
the  insolvent  and  the  accountant  in  bankrutcy,  as  defend- 
ants; and  by  his  bill,  after  stating  to  the  foregoing  effisct, 
prayed  that  it  might  be  declared  that  the  annuity  of  1.99^ 
for  the  life  of  the  defendant  Payne  had  become  and  was 
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vested  in  the  plaintiff,  as  his  assignee;  and  that  the  Ac-  1847. 
countant  in  Bankruptcy  might  be  ordered  to  pay  the  ar- 
rears then  due,  and  all  sums  thenceforth  to  become  due  in 
respect  of  the  annuity  to  the  plaintiff,  or  to  the  assignee 
for  the  time  being  of  the  estate  and  effects  of  the  defend- 
ant Payne;  and  that  the  defendant  Payne  might  be  re- 
strained by  injunction  from  receiving  the  arrears,  and  any 
sums  thenceforth  to  become  due  in  respect  of  the  annuity; 
and,  if  necessary,  that  the  Accountant  in  Bankruptcy  might, 
in  like  manner,  be  restrained  from  paying  the  same  to  the 
defendant  Payne,  or  any  other  person  than  the  assignee 
for  the  time  being  of  his  estate  and  effects. 

The  plaintiff  then  gave  notice  of  motion  for  an  injunc- 
tion to  restrain  the  defendant  Payne  from  receiving  the 
annuity. 

The  defendant  Payne,  after  he  had  received  this  notice 
of  motion,  demurred  to  the  bill. 

The  motion  and  demurrer  now  came  on  for  argument 
at  the  same  time. 

Mr.  Wright,  in  support  of  the  demurrer. — ^The  bill  does 
not  state  the  existence  of  circumstances  necessary  to  give 
the  Court  for  the  Relief  of  Insolvent  Debtors  jurisdiction 
to  declare  the  defendant  an  insolvent  debtor.  But  even  if 
the  plaintiffs  title  were  stated  with  sufficient  particularity, 
the  defendant's  pension  did  not  pass  to  his  assignee  under 
the  1  &  2  Vict.  c.  110,  because  it  is  a  pension  under  a  de- 
partment of  her  Majesty's  Government,  and  is  therefore 
expressly  excepted  from  the  provisions  of  that  Act  by 
section  56. 

Mr.  Bacon  and  Mr.  Faber,  in  support  of  the  bill,  were 
not  called  on. 

The  Vicb-Chakosllor  said,  he  thought  that  the  bill  stated 
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I84i^.  a  sufficient  title  in  the  plaintiff,  as  assignee  under  the  insol* 
vent  law,  when  it  stated  that  the  defendant  Payne  had 
been  in  prison  for  twenty-one  days,  and  that,  by  the  order 
of  the  Insolvent  Court,  the  property  of  the  insolvent  duly 
vested  in  the  plaintiff.  It  would  be  too  strict  not  to  hold 
the  bill  to  have  shewn  with  sufficient  distinctness  and  par- 
ticularity that  the  Insolvent  Court  had  jurisdiction.  With 
regard  to  the  other  point,  he  should  be  disposed  to  send  a 
case  for  the  opinion  of  a  Court  of  law,  if  the  defendant 
I  asked  for  it;  for  he  considered  that  such  a  course  might  be 
taken,  even  on  a  demurrer,  when  a  point  presented  itself 
on  the  statements  of  the  bilL 

Lord  Hardtvicke,  in  Brotonsword  y.Edmirds^a),  said,  ''As 
this  is  a  question  upon  the  legal  title  to  an  estate,  on  the 
construction  of  a  will,  if  there  was  any  doubt,  I  should  not 
determine  it  on  demurrer,  but  would,  notwithstanding  the 
inclination  of  my  opinion  might  be  in  favour  of  defendant, 
overrule  the  demurrer,  without  prejudice  to  the  defendant's 
insisting  on  the  same  matters  by  way  of  answer,  so  that 
it  might  more  fully  come  before  the  Court  at  the  hearing; 
this  the  Court  sometimes  does  on  the  construction  of  wills; 
but  if  the  opinion  of  the  Court  is,  that,  as  on  the  face  of 
the  bill,  plaintiff  has  no  title,  and  the  will  is  set  forth  ve^• 
batim  in  the  bill,  it  is  just,  and  more  for  the  benefit  of  the 
parties,  to  cut  it  short  on  the  demurrer,  since  it  must  be 
still  determined  just  on  the  same  matters  as  are  before  the 
Court  on  the  demurrer." 

His  HoNOB  expressed  the  inclination  of  his  opinion  to 
be  against  the  defendant,  under  1  &  2  Vict.  c.  110,  s.  56; 
but  said,  that  whether  the  word  pension  were  considered 
in  its  sense  etymologically  of  payment  generally,  or  ac- 
cording to  its  more  common  and  confined  use,  it  might  be 

(a)  2  Yes.  sen.  243,  see  247. 
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doubtful  whether  the  annual  payment  to  the  defendant 
Mr.  Payne  was  within  its  meaning. 

Mr.  Payne  not  asking  for  a  case,  the  demurrer  was  over- 
ruled and  the  injunction  granted;  and  all  costs  were  re- 
served. 


1847. 


On  the  12th  of  January,  1848,  the  defendant  Payne  not 
having  put  in  his  answer,  an  attachment  was  issued,  and 
was  lodged  with  the  keeper  of  the  Queen's  Prison,  the  de- 
fendant then  being  in  his  custody. 

On  the  15th  of  January,  the  plaintiff  served  on  him  a 
notice  of  motion,  that  the  bill  might  be  taken  pro  con- 
fesso. 

On  the  7th  of  February,  and  before  the  motion  could  be 
made,  the  defendant  Payne  put  in  his  answer. 


Mr.  Faher  now  brought  on  the  motion,  and  said  that  he 
moved  under  the  76th  Order  of  May,  1845(a);  but  that,  as 
the  defendant  had  put  in  his  answer,  the  plaintiff  did  not 
press  for  an  order  to  take  the  bill  pro  confesso,  but  would 
only  ask  for  the  costs  of  the  motion. 


1848. 


Mr.  Hislop  Clarkey  for  the  defendant  Payne. — ^The  words 


(a)  This  Order  is  in  the  follow- 
ing wordfl : — 

"  Upon  the  execution  of  an  at- 
tachment for  want  of  answer 
against  any  defendant,  or  at  any 
time  within  three  weeks  after- 
wards, the  plaintiff  may  cause 
such  defendant  to  be  served  with 
a  notice  of  motion  to  be  made  on 
some  day  not  less  than  three 
weeks  after  the  day  of  such  ser- 
vice, that  the  bill  may  be  taken 
pro  confesso  against  such  defend- 


ant ;  and  thereupon,  unless  such 
defendant  has  in  the  meantime 
put  in  his  answer  to  the  bill,  or 
obtained  further  time  to  answer 
the  same,  the  Court,  if  it  so  thinks 
fit,  may  order  the  bill  to  be  taken 
pro  confesso  against  such  defend- 
ant, either  immediately  or  at  such 
time  or  upon  such  terms,  and  sub- 
ject to  such  conditions,  as,  under 
the  circumstances  of  the  case,  the 
Court  thinks  proper." 
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1848.  of  the  76th  Order  provide,  that,  unless  the  defendant  has 
put  in  his  answer  to  the  bill  before  the  motion  is  made,  the 
Court  may  order  the  bill  to  be  taken  pro  confesso  against 
him;  but  where  the  defendant  has  put  in  his  answer,  the 
Court  has  no  jurisdiction  under  this  Order.  If  it  had  been 
intended  the  Court  should  have  jurisdiction  as  to  costs, 
there  would  have  been  a  provision  to  that  effect,  as  there 
is  in  the  74th  of  the  same  Order& 

The  Yioe-Chanoellor  thought  that  the  Court  had  juris- 
diction to  give  the  plaintiff  the  costs  of  the  motion,  and 
gave  them  to  him. 


Jvly  19(A.         The  cause  now  came  on  to  be  heard. 

Mr.  Bojcofn  and  Mr.  Faber,  for  the  plaintiff. — Under  the 
1  &  2  Vict  c.  110,  this  annuity  passed  to  the  assignee  in 
insolvency;  for  it  does  not  fall  within  any  of  the  cases  ex- 
cepted by  the  56th  section ;  he  was  never  an  officer  or  derk 
employed  or  engaged  in  the  service  of  her  Majesty  in  any 
civil  office  or  department;  for  even  if,  by  any  violence  of 
construction,  these  words  might  be  supposed  capable  of  ap- 
plying in  themselves,  the  subsequent  part  of  the  clause 
would  completely  remove  the  possibility  of  so  construing 
theuL  Under  the  latter  part  of  the  clause,  a  communica- 
tion is  to  be  made  by  the  Court  for  the  Relief  of  Insolvent 
Debtors  in  the  excepted  cases  to  the  "  Secretary  at  War, 
the  Lords  Commissioners  of  the  Admiralty,  or  the  Com- 
missioners of  the  Customs  or  Excise,  or  the  chief  officer  of 
the  department  to  which  the  prisoner  may  belong;"  words 
obviously  inapplicable  to  the  present  case. 

Mr.  Wright,  for  the  defendant  Payne. — ^The  bill  does  not 
shew  a  title  in  the  plaintiff  to  sue,  for  it  does  not  allege 
that  the  consent  of  the  creditors,  required  by  the  1  &  2 
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Vict  c  110,  has  been  obtained  to  the  institution  of  the  1MB, 
suit,  nor  is  there  any  evidence  of  such  consent.  It  is  true 
that  there  are  some  cases  in  which  this  has  been  held  not 
sufficient  to  render  the  bill  liable  to  be  met  hj  plea  or 
demurrer.  But  there  are  cases  the  other  way;  and  it  has 
never  been  held,  that,  at  the  hearing,  the  consent  of  cre- 
ditors must  not  be  shewn  to  have  been  obtained. 

In  the  next  place,  the  case  is  within  the  excepted  class 
defined  by  the  56th  section  of  the  1  &  2  Vict  c.  110;  for 
Mr.  Payne  was  certainly  an  officer  in  the  service  of  her 
Majesty  in  a  civil  department  Nor  does  the  latter  part  of 
the  clause  contradict  this  construction,  as,  in  the  Parlia- 
mentary  estimates,  ''Law"  is  treated  as  a  department,  and 
the  Lord  Chancellor  may  be  considered  the  head  of  it. 

But  there  is  another  argument  which  is  conclusive 
against  the  plaintijBT's  claim,  which  is,  that  it  is  contrary 
to  public  policy  that  a  compensation  of  this  description 
should  pass  to  an  assignee. 

In  Wdls  V.  Foster  (a)  a  similar  question  arose  under  the 
provisions  of  the  Act  4  &  5  Will.  4,  c.  24,  s&  19  and  30,  with 
regard  to  the  retiring  pension  of  a  clerk  in  the  Audit  Of- 
fice, whose  office  was  abolished  by  that  Act,  and  to  whom 
a  retiring  pension  of  1302.  a  year  was  allowed  until  he  should 
be  called  upon  to  serve  again  under  the  Crown.  It  was 
held,  that  the  pension  was  not  assignable.  Mr.  Baron  Poria 
there  said,  in  giving  judgment,  "  The  correct  distinction 
made  in  the  cases  on  this  subject  is,  that  a  man  may  always 
assign  a  pension  given  to  him  entirely  as  a  compensation 
for  past  services,  whether  granted  to  him  for  life,  or  merely 
during  the  pleasure  of  others.  In  such  a  case  the  assignee 
acquires  a  title  to  it,  both  in  equity  and  at  law,  and  may 
recover  back  any  sums  received  in  respect  of  it  by  the  as- 
signor after  the  date  of  the  assignment  But  where  the 
pension  is  granted  not  exclusively  for  past  services,  but  as 

(a)  8  M.  A  W.  149. 
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1848.  a  consideration  for  some  continuing  duty  or  service,  al- 
though the  amount  of  it  may  be  influenced  by  the  length 
of  the  service  which  the  party  has  already  performed,  it 
is  against  the  policy  of  the  law  that  it  should  be  assign- 
able. Under  the  terms  of  the  stat.  4  &  5  Will  4,  c.  24,  the 
party,  if  an  inferior  officer,  is  liable  at  any  time  to  be 
called  upon  to  serve  the  public  again ;  in  the  meantime  a 
reduced  allowance  is  awarded  to  him  in  consideration  of 
his  holding  himself  in  readiness  for  that  purpose.  This  is 
the  case  of  an  officer  who  has  received  compensation  on 
accoimt  of  a  reduction  in  the  number  of  the  persons  of  his 
class  employed  in  the  office  to  which  he  belonged;  and  by 
the  terms  of  the  19th  section  all  such  persons  are  bound  to 
give  their  services  again  to  the  public  if  called  upon,  and,^ 
in  the  event  of  their  refusal  to  do  so,  are  liable  to  forfeit 
their  pension  altogether."  And  in  another  part  of  his 
judgment,  ^'  I  think  the  true  view  of  this  case  is,  that  the 
defendant  is  still  to  be  considered  as  in  the  public  service, 
although  not  at  present  actually  performing  any  duty  in 
it;  and  that  the  compensation  allotted  to  him  under  this 
Act  is  by  way  of  salary,  the  object  of  which  is  to  enable 
him  to  maintain  such  a  position  in  life  as  will  save  him 
from  the  necessity  of  risking  his  character  by  incurring 
those  temptations  which  persons  reduced  to  poverty  are  ne- 
cessarily exposed  to,  and  would  render  him  an  unfit  person 
to  be  again  employed  as  a  servant  of  the  Crown.  For  this 
purpose  public  policy  requires  that  he  should  not  be  per- 
mitted to  assign  it  away."  [He  also  ciiedFlartjfY,  Odium  (a), 
and  HiU  v.  Paul(J>).] 

Mr.  Ttmdyn  appeared  for  the  Accountant  in  Bankruptcy. 

The  Vicb-Chanobllob: — 
I  am  not  of  opinion  that  there  is  any  substantial  defect 

(a)  3  T.  R.  681.  (h)  8  G.  <b  F.  295,  306. 


CASES  IN  GHANOEBY.  449 

in  the  allegations  of  the  bill,  and  the  evidence  seems  to  es-      ^1848. 
tablish  that  the  plaintiff  became  the  assignee  of  the  defend- 
ant Payne,  and  so  became  entitled  to  all  that  could  pass  to 
an  assignee  under  the  insolvent  law. 

The  1  &  2  Vict.  c.  110,  s.  66,  prohibits  certain  pensions 
from  passing  to  the  assignee,  and  only  gives  the  assignee  a 
right  to  apply  to  the  chief  officer  of  the  department  to 
which  the  insolvent  may  have  belonged 

In  my  opinion  the  annuitynow  in  question  does  not  fall 
within  that  section. 

I  am  further  of  opinion,  that  the  circumstance  of  there 
being  no  allegation  or  evidence  that  the  consent  of  the 
creditors  (a)  required  by  the  Act  was  obtained  before  the 
institution  of  the  suit  forms  no  objection  to  it. 

But  my  difficulty  is  this, — ^whether,  although  the  19th 
section  of  4  &  5  WilL  4,  c.  24,  on  which  the  decision  in  WeUs 
V.  Foster  proceeded,  does  not  apply  to  the  present  case, 
that  decision  does  not  involve  a  principle  applicable  to  it. 
I  am  not  sure  that  I  should  have  called  for  a  reply,  if  it 
had  not  been  for  the  decision  in  WeU^  v.  Foster, 

Mr.  Bacon,  in  reply,  submitted,  that  the  observations 
made  in  that  case  only  applied  to  the  case  of  an  officer  en- 
gaged in  the  service  of  the  Crown,  a  description  which  could 
not  be  applied  to  a  barrister  to  whom  occasionally  the 
Lord  Chancellor  directed  a  commission  or  fiat  in  bank- 
ruptcy. 

The  Vicb-Chancellor: — 

I  repeat,  that,  in  my  opinion,  this  annuity  is  not  render- 
ed unassignable  by  the  1  &  2  Vict.  c.  110,  s.  56;  nor  do  I 
think  the  case  within  the  4  &  5  Will.  4,  c.  24,  s.  19,  on 
which  WeUs  v.  Foster  proceeded. 

(a)  See  Cadfome  ▼.  Barsham,  6  Sim.  317,  and  cases  there  cited;  see 
also  Mather  y.  Priestnum,  9  Sim.  353. 

VOL.  II.  H  H  D.  G.  S. 
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1848.  But  I  am  disposed  to  view,  as  more  serious  than  I  at  first 

thought  k,  the  argument  as  to  the  interest  of  the  public. 
The  public  pays  the  retiring  pension,  and  the  public  has 
an  interest  in  its  ceasing  at  an  earlier  period  than  the 
death  of  the  annuitant. 

One  of  the  modes  in  which  it  may  cease  is  by  the  ap- 
pointment of  the  annuitant  to  an  office  of  greater  value. 
To  be  fit  to  receive  such  an  appointment  he  must  be  a  per* 
son  not  deprived  of  the  decencies  of  life,  or  of  the  means 
of  appearing  externally  respectable.  The  public  has  an 
interest  in  continuing  him  in  such  a  position  as  may  en- 
able him  to  receive  an  appointment,  on  which  his  pension 
may  cease. 

I  originally  thought  this  not  such  an  interest  as  ought 
to  be  regarded;  but  subsequent  consideration,  and  the 
case  in  the  Court  of  Exchequer,  which  has  been  referred 
to,  have  induced  me  to  view  it  as  entitled  to  more  weight 

Aug.  nth.  On  this  day  His  HoNoa  said,  that  the  best  course  would 
be,  to  state  a  case  for  the  opinion  of  the  Court  of  law  which 
had  decided  WMs  v.  Foster, 

A  case  was  accordingly  stated  for  the  opinion  of  the 
Court  of  Exchequer,  and  the  questions  were: — 

First,  Whether,  upon  the  construction  of  the  5  &  6  Vict. 
a  122,  the  certificate  of  the  14th  of  February,  1844,  under 
the  hands  of  the  Lords  of  the  Treasury ;  the  Order  of  the 
then  Lord  Chancellor,  dated  the  28th  of  February,  1844; 
the  Order  of  the  Court  for  the  Relief  of  Insolvent  Debtors 
appointing  a  provisional  assignee;  and  the  above-mention- 
ed Order  of  the  28th  of  August,  1847;  and  upon  the  con- 
struction of  the  1  &  2  Vict,  a  110,  s.  56 — the  defendant 
Payne,  notwithstanding  his  insolvency,  was  still  entitled 
to  the  annual  sum  of  1991.,  awarded  to  him  by  the  said 
certificate  of  the  14th  of  February,  1844,  for  such  compen- 
sation as  was  therein  mentioned. 

And  secondly,  Whether,  upon  the  construction  of  the 
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said  Acts  of  Parliament,  under  the  said  certificate  and  Or-        1848. 
ders,  the  said  James  Spooner,  as  assignee  of  the  said  insol- 
vent C.  H.  Payne,  became  entitled  to  the  said  annual  sum 
of  1992^,  so  aivarded  to  the  said  insolvent  as  aforesaid,  for 
such  compensation  as  aforesaid. 


The  case  was  argued  in  the  Court  of  Exchequer,  and  the 
Judges  certified — 

First,  That  the  defendant  Payne  was  not  still  entitled  to 
the  said  annual  sum  of  1992. 

Secondly,  That,  imder  the  Insolvent  Act,  and  the  pro- 
ceedings had  therein,  the  defendant  Payne's  right  and  title 
to  the  annuity  vested  in  the  plaintiff  as  his  assignee  (a). 


1849. 
On  this  day  the  cause  came  on  to  be  heard  for  further     ^^y  ^^ 
directions  on  the  equity  reserved,  and  on  the  certificate. 

Mr.  Bacon  and  Mr.  Faber,  for  the  plaintiff. 

Mr.  RusseU  and  Mr.  Eidop  Clarke^  for  the  defendant 
Payne. 

Mr.  Twmlyn  for  the  Accountant  in  Bankruptcy. 

By  the  decree  it  was  declared,  that  the  plain- 
tiff was  entitled  to  receive  the  payments 
then  due,  and  thereafter  to  accrue  due,  in 
respect  of  the  annual  sum  of  1992.,  granted 
by  the  Lords  of  the  Treasury  to  the  defend- 
ant Payne ;  and  it  was  referred  to  the  Tax- 
ing Master  to  tax  the  Accountant  in  Bank- 
ruptcy his  costs  of  the  suit,  as  between  so- 
licitor and  client;  and  it  was  ordered, 
that  the  plaintiff  should  pay  such  costs 
when  taxed ;  and,  on  the  defendant  Payne 

(a)  Bee  S^wmer  v.  Payne,  18  L.  J.,  Exch.,  401. 

H  H  2 
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1848^^  undertaking  to  give  all  necessary  facilities 

for  enabling  the  plaintiff  to  receive  the 
said  annual  sum  and  all  arrears  thereof, 
then  it  was  ordered,  that  the  said  Master 
should  tax  the  defendant  Pajme  his  costs 
of  the  suit;  and  it  was  ordered,  that  such 
costs,  when  taxed,  should  be  paid  hj  the 
plaintiff  out  of  the  annual  sum,  and  that 
the  arrears  thereof  should  be  received  by 
the  plaintiff;  but,  in  case  the  defendant 
Payne  should  not  give  such  undertaking, 
then  the  Court  did  not  think  fit  to  give 
him  any  costs.  And  it  was  ordered,  that 
the  said  Master  should  tax  the  plaintiff 
his  costs  of  the  suit,  as  between  solicitor 
and  client;  and  it  was  ordered,  that  the 
plaintiff  should  be  at  liberty  to  retain  the 
amount  of  his  costs,  and  also  the  costs 
which  he  should  pay  to  the  defendants  out 
of  such  annual  sum,  and  the  arrears  there- 
of, when  received.  And  any  of  the  par- 
ties were  to  be  at  liberty  to  apply  to  the 
Court  as  there  should  be  occasion. 


Some  time  after  this  decree  was  made,  the  plaintiff  pre- 
sented a  petition  to  the  Lord  Chancellor,  intitled  In  the 
Cause  and  also  in  the  Matter  of  the  5  &  6  Vict,  a  122, 
thereby  stating  the  proceedings  in  the  cause,  and  further 
stating,  that  the  solicitors  of  the  defendant  Payne  had  (as 
they  represented)  applied  to  the  defendant  Payne  person- 
ally, and  requested  him  to  make  the  affidavit  required  for 
the  purpose  of  entitling  him  to  the  salary,  according  to  the 
above-mentioned  Order  of  the  28th  of  February,  1844,  and 
to  give  all  other  necessary  facilities  for  enabling  the  plain- 
tiff to  receive  the  arrears  of  the  1992.;  but  that  the  defend- 
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ant  Payne  absolutely  refused  so  to  do.  That  the  defend-  ^  184B. 
ant  Mr.  Clarke,  the  Accountant  in  Bankruptcy,  did  not 
consider  himself  authorised  to  pay,  and  he  declined  to 
pay,  the  annual  sum  of  1992.,  and  the  arrears  thereof, 
to  the  petitioner,  without  the  further  Order  of  the  Lord 
Chancellor  dispensing  with  the  affidavit  of  the  defendant 
Payne,  required  by  the  Order  of  the  28th  of  February, 
1844. 
The  prayer  of  the  petition  was,  that  the  Accountant  in 
ankruptcy  might  be  ordered,  out  of  the  monies  or  securi- 
ties then  standing,  or  which  might  from  time  to  time  be 
standing  to  the  account  intitled  "  The  Secretary  of  Bank- 
rupts Compensation  Account,''  to  pay  to  the  plaintiff,  as 
assignee  of  the  defendant  Payne,  the  annual  sum  of  1992. 
and  all  arrears  thereof,  upon  proof  to  the  Accountant  in 
Bankruptcy,  by  the  affidavit  of  the  plaintiff  Spooner,  that, 
according  to  the  best  of  his  knowledge  and  belief,  the  de- 
fendant Payne  had  not  held  and  did  not  hold  any  such 
office  01*  employment,  and  that  he  had  not  been  and  was  not 
in  the  receipt  of  any  such  yearly  sum  of  money  as  in  the  Act 
and  certificate  mentioned,  or  upon  suchother  proof  thereof 
as  the  Lord  Chancellor  should  think  proper  to  direct. 

The  petition  came  on  to  be  heard  on  this  day.  Nov.  26cA. 

Mr.  FabeTy  in  support  of  the  petition,  submitted,  that 
the  Lord  Chancellor  had  power  to  modify  the  General  Or- 
der of  1844  as  regarded  Mr.  Payne,  and  adapt  it  to  the  par- 
ticular circumstances  which  had  since  occurred;  and  that, 
if  there  had  not  previously  existed  that  power,  at  all  events 
it  was  conferred  by  the  57th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  which  directs,  '^that  all  compensa- 
tions and  annuities  payable  under  the  provisions  of  former 
Acts  relating  to  bankrupts,  and  all  retiring  allowances 
which  shall  hereafter  become  payable  under  such  provi- 
sions, shall  be  charged  upon  and  paid  to  the  persons  entitled 
thereto  out  of  the  monies  and  securities  standing  to  the 
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credit  of  the  account  intitled  The  Chief  Registrar's  Ac- 
count, and  shall  be  paid  and  payable  to  such  persons  dur- 
ing their  natural  lives,  firee  from  all  taxes,  except  the  taxes 
on  income,  in  swh  manner  and  on  such  days  as  the  Lord 
Chancellor  may  have  already  ordered,  or  may  hereafter 
order. 


The  LoBD  Chancellor  thought  that  he  had  no  jurisdic- 
tion to  depart  from  the  award  of  the  Lords  of  the  Trea- 
sury, and  directed  the  petition  to  stand  over,  in  order  that 
the  petitioner  might  have  an  opportunity  of  presenting  a 
memorial  to  them  if  he  thought  fit  (a). 

(a)  The  reporters  have  heen  in-  sury,  who  coiuidered  that  ihey 
formed  that  a  memorial  was  pre-  had  no  authority  to  issue  any  new 
tented  to  the  Lords  of  the  Trea-     certificate. 


July  V7th.  Skeqg  v.  Simpson  Ay 

Upon  a  motion  X>Y  an  order  in  this  cause,  dated  the  8th  of  July,  1848, 
tat^^iwrioeof  ^^  ^^  Ordered,  that  T.  J.  Simpson,  one  of  the  defendants, 
""ifdeftoSttt  ^^^^^  ^^  ^^  before  the  6  th  of  August  then  next,  transfer 
to  tnuufer  a  into  court  4002.  Bank  32.  per  Cent.  Annuities.  The  order 
into  oonrtbe-  was  made  upon  a  motion,  on  which  the  defendant  appear- 
5 '^T^  ed  by  counsel 

ed  tobe  mado 

ut'i  loUcitor '  ^^*  ^'  ^-  Roy^pell  now  moved  ex  parte  for  an  order, 
in  the  cauM,      that  Service  of  the  order  of  the  8th  of  July,  1848,  on  Mr. 

npon  m  •&(»•  ' 

Tit  of  ineffectual  Simpson's  solicitor,  might  be  good  service  on  Mr.  Simpson. 

attempUto 
■erre  the  de- 

fendanty  and  of       The  clerk  to  the  plaintiff's  solicitor  stated,  in  an  affi- 

inefiectnal  in*       .      •  «  •       • 

qniriea  for  him,  davit  made  by  him  m  support  of  this  motion,  that^  on  the 
rt  hu^nSdence  ^^^^  ^^  ^^7  ^®  Went  to  the  house  of  this  defendant,  No. 

andtohiaioiici-  20,  Wilson-street,  in  the  county  of  Middlesex,  for  the  pur- 
tor,  and  of  other  ,        '  ■'  ,  »  r 

fiurts,  ihewing     pose  of  Serving  the  defendant  with  a  copy  of  the  order  of 

that  the  defend- 
ant waa  keeping 

out  of  the  way  to  aToid  ■errice,  and  on  an  affidavit  of  the  witoeM'a  belief  to  the  Hme  effiBdy  and  of 
the  inabilitj  of  witneaa  to  serr e  the  defendant  within  the  time  limited  bj  the  order. 


«.^«vii^    --    ^^/s^^    //.cA^^yj 


0A8SS  nr  CHANOEBT.  455 

the  8th  of  July,  1848,  when,  on  inquiring  for  the  defend-  vi^^ 
ant,  he  was  informed  by  a  female  residing  in  the  house  of 
the  defendant,  that  he  was  not  at  home,  and  that  she  did 
not  know  where  he  was,  but  she  believed  he  was  at  Brighton; 
that  Eliza  G.,  of  No.  20,  Wilson-street,  who  described  her- 
self as  housekeeper  to  the  defendant,  having  in  an  aflBida- 
vit,  made  on  the  20th  of  July  then  instant,  in  another  mat- 
ter depending  in  the  Court,  wherein  this  defendant  was  a 
party,  stated  that  the  defendant  had  left  his  house  in 
Wilson-street  on  the  14th  of  that  month,  to  goto  Margate 
for  the  benefit  of  his  health,  and  that  she  did  not  know 
where  to  address  a  letter  to  him  until  the  20th;  that  the 
deponent  had  thereupon  desired  to  see  the  said  Eliza  G., 
that  he  might  obtain  from  her  the  address  of  the  defendant, 
when  he  was  informed  by  the  said  female  servant,  that  the 
said  Eliza  G.  had  gone  to  Enfield,  and  perhaps  would  not 
return  until  Monday  following,  and  that  she  the  female 
servant  could  give  him  no  further  information  respecting 
the  defendant.  The  clerk  also  deposed,  that,  on  the  24th 
of  the  same  month,  he  again  went  to  the  said  house  of 
the  defendant,  and  on  inquiring  there  for  the  said  de- 
fendant, was  again  informed  by  the  same  female  servant 
that  he  was  not  at  home,  and  that  she  believed  he  was  at 
Brighton;  and  on  inquiring  for  the  said  Eliza  G.,  he  was 
informed  that  she  was  not  at  home,  and  would  not  be  at 
home  for  several  hours;  that  the  female  servant  also  in- 
formed him,  that  she  could  give  him  no  further  informa- 
tion respecting  the  defendant,  and  that  he  had  better  apply 
to  his  solicitor,  Mr.  N.;  that  he  the  deponent  on  the  same 
day  went  to  the  office  of  Mr.  N.,  who  was  the  defendant's 
solicitor  in  this  cause,  and  there  saw  the  said  solicitor,  and 
acquainted  him  with  the  information  he  had  received  at 
the  defendant's  house  respecting  the  defendant,  and  re- 
quested that  he  would  give  him  the  defendant's  address; 
when  Mr.  N.  informed  him,  that  he  did  not  know  the  de- 
fendant's address  any  further  than  that  he  believed  he  was 
at  Margate,  but  he  could  give  him  no  particular  address 
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_1849^  there,  and  that  he  did  not  know  any  further  where  de- 
fendant was  to  be  found;  that  he  the  deponent  thereupon 
informed  Mr.  N.  that  his  object  in  making  the  inquiries  was 
to  obtain  the  address  of  the  defendant  so  as  to  be  enabled 
to  serve  him  with  the  said  order,  when  Mr.  N.  informed 
him  that  he  could  give  him  no  fiirther  information  respect- 
ing the  defendant.  The  clerk  in  his  affidavit  further  de- 
posed, that  he  verily  believes  that  the  defendant  had  left 
his  place  of  residence  in  Wilson-street  aforesaid,  and  was 
keeping  out  of  the  way  in  order  to  avoid  being  served  with 
the  said  order  of  the  8th  of  July,  and  that  it  would  not 
be  in  the  power  of  the  plaintiffs  to  effect  personal  service 
of  the  order  on  the  defendant  within  the  time  limited  by 
the  order  for  the  performance  thereof 

His  Honor  made  an  Order  as  asked  (a). 

Notice  of  motion  was  given  to  discharge  the  Order  for 
irregularity,  but  was  abandoned. 

(a)  Substituted  serrice  has  boon  kindly  communicated  to  the  Re- 
allowed  in  the  following  cases,  porters  by  Mr.  Berrey,  Clerk  of 
which  have  been  collected  and     Records  and  Writs  :— 

Order  for   substituted  service  of  Order  nisi  for  Sequestration,  on 
Motion  ex  parte,  was  made  in 

Skeffidd  y.  Du/chess  of  Buckingham^  Reg.  Lib.  1740,  fo.  15. 

Order  made  absolute  on  that  service,   Reg.  Lib.  1740,  fo.  26. 

Orders  for  substituted  service  of  Writ  of  Execution,  ex  parte,  were 
made  in 

Wharam  v.  Broughton,  Reg.  Lib.  B,  1743,  fo.  392. 
Hodoway  v.  Dunbar,  Reg.  Lib.  A,  1747,  fo.  217. 
Freak  v.  Ouichard,  Reg.  Lib.  A,  1829,  fo.  2224. 

Orders  for  substituted  service  of  Subpoenas  for  Costs,  ex  parte,  were 
made  in 

Slater  v.  Law,  Reg.  Lib.  B,  1759,  fo.  82. 
Bowden  v,  Rymer,  Reg.  Lib,  A,  1810,  fo.  281. 
Price  V.  Dewhuret,  Reg.  Lib.  B,  1837,  fo.  94. 

Order  for  substituted  service  of  Subpoena  to  name  a  Clerk  in  Court, 
ordered  by  Lord  Chancellor,  ex  parte,  in 

Fraiiklgn  v.  CaJUwu/n,  Reg.  Lib.  A,  1805,  fo.  186. 
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No  Clerk  in  Oonrt  haying  been  named  by  defendant.  Order  for  sub-         1848. 
Btituted  senrioe  of  Subpcena  to  shew  cause  against  Decree  on  de- 
fendant's solicitor,  made  ex  parley  Reg.  Lib.  A,  1806,  fo.  256. 

Orders  for  substituted  service  of  Subpoena  to  appear  and  answer,  cM. 
ex  patie,  were  made  in 

Murray  v.  Vipart,  1  Ph.  621. 
Hornby  y.  Holmes,  4  Hare,  306. 
Cooper  y.  Wood,  6  Beay.  391. 
Lane  y.  Hardwickey  6  Beay.  222,  223. 


Jidy^eih 
I  k  27th. 

In  the  Matter  of  Robert  Fynn,  Alfred  Fy»n,  and  Euily  /  q^'^^ 

Pynn,  Infanta  ^^J^*\ 

T  61  Nov.  3m. 

HIS  was  the  petition  of  infants  named  Robert  Fynn,  Before  the  juris- 
aged  four  years  and  seven  months ;  Alfred  Fynn,  aged  three  ^^^°1  ^ 
yea;rs  and  six  months;  and  Emily  Fynn,  aged  fourteen  a  lather  of  the 
months,  by  Marian  Ainsworth,  their  grandmother  and  ESi^dreQcan 
next  friend,  praying  for  the  appointment  of  a  guardian,  J^^  *le"*** 
and  that  their  father  (the  respondent)  might  be  restrained  ^^^J?^^ 
from  all  intercourse  with  them,  and  from  proceeding  upon  the  &therhu 
writs  of  habeas  corpus  which  he  had  sued  out  to  obtain  himaei^  or 
possession  of  the  children.  ^^h^^ 

From  the  petition,  supported  by  the  joint  affidavit  of  ^^  ••  to  ran- 

der  it  notinereiy 

Mrs.  Ainsworth  and  her  daughter,  and  other  affidavits,  it  better  for  the 
appeared  that  Mrs.  Ainsworth  and  five  daughters,  of  whom  enentiai totiieir 
Mrs.  Fynn  was  one,  were  in   March,  1841,  residing  at  SJ^*^*^" 
Brussels.    In  December,  1842,  while  they  still  lived  there,  fother'i  n^ts 
the  respondent,  Mr.  Robert  Nicholas  Fynn,  the  father  of  fend  with  (ez- 
the  infants,  a  member  of  the  Irish  Bar,  and  lieutenant  in  ^^Sthe2^ 
the  2nd  Regiment  of  the  West  York  Militia,  introduced  »  Vic^c.  M)^ 

circumstance  of 
the  chfldren  being  in  the  ciutody  of  the  mother  excludes  the  operation  of  (iie  2  &  S  Vict  c.  64,  the 
provisions  of  that  Act  are  proper  to  be  regarded  in  considering  an  application  by  her  to  retain  loch 
custody,  and  to  restrain  the  fiither  from  interfering  with  it 

Conduct  shewing  the  fiither  to  be  a  person  to  whose  guardianship  it  would  be  very  objectionable 
to  intrust  children, — Held  sufiicieiit  ground  for  depriving  him  of  their  custody,  and  for  providing 
otherwise  for  their  care,  maintenance,  and  education,  where  such  a  provision  can,  by  an  actual  ap- 
propriation of  property  or  otherwise,  be  effectually  secured.  J^-ys) 

But  where  the  only  security  proposed  was  a  deed  of  covenant  of  the  infimts^motherfaJafy  to 
provide  for  the  maintenance  and  education  of  the  children  for  her  life, — HM,  that  Aich  conduct  wai 
not  sufficient  to  enable  the  Court  to  interfere. 


^^-    Ji^J^^/^../X^  '^d/^.JJO 
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1848.  himself  as  the  late  Chief  Justice  of  Tobago,  and  aboat 
a  month  or  six  weeks  afterwards  he  sent  to  Mrs.  Ainsworth 
a  printed  book  containing  his  speeches,  which  was  accom- 
panied by  a  letter  sealed  with  a  large  official  seal,  on  which 
were  engraved  his  crest  and  the  words  "  Chief  Justice  of 
Tobago."  Early  in  January,  1843,  he  proposed  to  marry 
one  of  the  daughters.  Miss  Emily  Harriet  Ainsworth, 
representing  that  he  had  an  allowance  of  3002.  a  year 
from  his  father,  a  highly  respectable  merchant  in  Gralway 
(since  dead).  He  further  represented  (according  to  the 
statements  in  the  affidavits  in  support  of  the  petition),  that 
he  had  expectations  of  being  appointed  Judge- Advocate  at 
Malta;  in  confirmation  of  which  statement  he  showed  a 
letter  purporting  to  be  written  by  Sir  R.  Peel.  Upon  these 
representations  he  was  accepted  as  the  suitor  of  Miss  Ains- 
worth; and,  although  Mrs.  Ainsworth  wrote  to  the  defend- 
ant's father,  at  Belfast,  making  inquiries  respecting  his 
property,  the  marriage  was  suffered  to  take  place  before 
any  answer  was  received.  A  settlement  was  previously 
executed,  securing  12002.,  part  of  the  wife's  fortune,  to  her 
separate  use.  On  the  third  day  after  the  wedding  the 
father's  answer  arrived,  from  which  it  appeared  that  the 
allied  statement  respecting  the  allowance  was  incorrect, 
the  father  stating  that  he  made  the  respondent  a  very 
small  allowance,  with  a  view  of  forcing  him  into  habits  of 
industry,  and  to  give  up  folly  and  idleness;  but  that  he 
would,  in  consequence  of  his  marriage,  allow  him  1002.  a 
year,  and  provide  for  him  by  his  will,  if  his  conduct  merit- 
ed it;  but  he  stated  his  ignorance  of  his  son's  having  any 
appointment.  With  regard  to  the  other  representation 
made  by  the  respondent,  it  appeared  that  he  was  gazetted 
in  1840  Chief  Justice  of  Tobago,  but  had  never  gone  there. 
Soon  after  the  marriage  Mr.  Fynn  borrowed  5002.,  part 
of  his  wife's  fortune,  to  enable  him  to  proceed  to  Malta — 
whence,  however,  he  soon  returned,  stating,  that,  by  the 
recent  regulations,  appointments  were  only  given  to  the 
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people  of  the  country.  The  petition  and  affidavits  detailed  ^1848. 
at  great  length  the  movements  and  circumstances  of  Mr. 
and  Mr&  Fynn,  and  many  instances  of  misconduct  on  the 
part  of  the  former,  which  were  the  subjects  of  conflicting 
testimony.  Among  other  charges  made  upon  oath  by  Mrs. 
Fynn  were  the  following:  that  he  threw  her  on  the  floor 
of  the  room  with  her  infant  child,  with  no  other  provo* 
cation  than  her  having  interfered  to  protect  her  nurse,  a 
woman  nearly  sixty  years  of  age,  from  his  own  violence; 
that  he  had  no  occupation  whatever;  that  he  often  drank 
to  excesS)  and  called  his  wife  gross  and  opprobrious  names, 
which  were  specified  in  the  affidavits;  that,  when  having 
visited  Mr.  Fynn's  father  at  Galway  for  some  months  in 
1844,  they  removed  to  Dublin,  she  remonstrated  against 
what  she  thought  his  waste  and  extravagance,  and  that  he 
struck  her  several  blows  on  the  head  and  kicked  her,  and 
threw  a  glass,  containing  hot  spirits  and  water,  at  her 
head  and  fac^,  with  so  much  violence  that  the  glass  was 
broken  against  her  head,  and  he  at  the  same  time  threat- 
ened to  thrust  her  head  into  the  fire.  From  Dublin,  where 
the  second  child  was  bom,  the  parties  removed  to  Kings- 
town. Thence  Mrs.  Fjmn  went  alone  to  Brussels  to  her 
mother,  and  Mr.  Fynn  proceeded  to  London.  In  Novem- 
ber, 1845,  all  the  family  went  to  live  in  Chiswick,  thence 
removed  to  Porchester-street,  Hyde  Park;  thence  they 
went  to  Brighton  for  two  months,  where  Mrs.  Ainsworth 
paid  1002.  for  the  debt«  incurred  by  Mr. Fynn  at  that  place; 
and  they  next  went  to  Croydon  for  three  months.  Mrs. 
Fynn  then  returned  to  Brussels  with  her  children,  and 
lived  with  her  mother  there.  Mr.  Fynn  arrived  in  June, 
1847,  and  stated  that  he  had  received  an  appointment 
as  foreign  correspondent  at  Turin  of  the  "  Times''  news- 
paper, of  800^  a-year;  but  upon  an  application  by  letter  to 
the  editor,  it  was  stated  that  Mr.  Fynn  had  received  no  such 
appointment,  but  that  letters  from  him  from  Italy  would 
be  received,  and  if  approved  of  inserted,  and  if  inserted 
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1848.  paid  for.  Mrs.  Fynn  deposed,  also,  that  while  residing  at 
Brussels  her  husband  conducted  himself  in  a  most  im- 
proper manner,  drinking  to  excess,  frequently  abusing  her, 
cursing  and  swearing,  and,  without  provocation  of  any 

kind,  calling  her  a  "  d hypocrite,  a  d bitch,  and 

aUar." 

The  respondent's  father  died,  having  by  his  will  be- 
queathed 601  per  annum  to  the  respondent  for  his  life,  and 
60L  per  annum  to  the  respondent's  wife,  subject  to  a  pro- 
viso for  the  cesser  of  these  annual  sums,  whenever  the  re- 
spondent's conduct  should  meet  with  the  disapprobation 
of  the  testator's  widow  and  of  his  two  other  son& 

In  July,  1847,  Mr.  Fynn  suddenly  left  Brussels,  taking 
with  him  his  two  sons,  then  aged  three  years  and  a 
half  and  two  years  and  a  half,  having  pawned  or  sold  cer- 
tain articles  of  plate  in  order  to  enable  him  to  do  so.  After 
having  sent  several  letters  to  his  wife,  Mr.  Fynn  wrote  on 
the  31st  December,  1847,  from  Paris,  saying,  that  he  had 
pawned  his  gold  pin  and  the  boys'  spoons  to  get  bread;  and 
on  the  following  day,  thus: — 

"New  Year's  Day,  1848. 

"  My  dearest  Wife, — In  consequence  of  the  inclosed  from 
Scott,  I  am  most  reluctantly  compelled  to  break  my  pro- 
mise of  not  again  addressing  you.  It  appears  your  mother 
called  on  him  to  say,  that  a  visit  to  her  would  at  present  be 
unnecessary;  as  if  I  ever  contemplated  such,  and  as  if  Mr. 
Scott  had  not  previously  invited  me  to  his  hospitable  board 
But  this  conduct  is  only  in  keeping  with  her  officious  and 
cursed  meddling  all  through,  and  makes  me  every  morning 
I  rise  curse  the  hour  I  ever  allowed  you  to  get  into  her 
clutches.  Tou  beg  of  me  never  to  mention  her  directly  or 
indirectly,  and  yet  you  put  it  in  my  power  to  do  so  by  al- 
lowing this  interference,  which  has  already  cost  me  a  place 
of  5002.  per  annum,  robbed  me  of  my  birthright,  and  now 
want  to  deprive  me  of  my  friends.  But  the  vengeance  of 
God  will  overtake  the  murderess  of  your  father,  and  my 
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children  will  curse  her  to  the  end  of  time.  You  know  I  1848. 
have  a  prison  staring  me  hourly  in  the  face — ^that  my  child- 
ren are  without  even  their  night  clothes,  and  haven't  even 
a  morsel  to  put  into  their  mouths;  and  yet  you — ^their  mo* 
ther — ^have  not  the  feeling,  the  heart,  to  send  them  a  far- 
thing. This  time  last  year  I  sent  you  presents  and  money 
to  the  amount  of  35L  ;  and  how  very  gratefully  you  have 
returned  the  favour!  162.  would  save  your  husband  and 
children,  whom  you  wrote  a  few  days  ago  you  wished  only 
to  save;  and  not  one  sous  have  you  sent  Gracious  God, 
that  such  unnatural  hard-heartedness  could  exist! — ^above 
all,  in  a  woman  that  professes  so  much  for  those  belonging 
to  her.  I  will  leave  Paris  in  spite  of  your  cruelty  on  Mon- 
day evening,  and  on  the  morning  of  that  day  I  shall  write 
to  Scotty  and  Deinhard,  and  Jordan,  about  the  woman  who 
is  the  sole  cause  of  alL  I  have  done  everything  to  oblige 
and  meet  jour  wishes — ^and  here  is  my  reward!  I  have 
left  68,  Rue  d'Anjou,  and  shall  wait  for  a  final  answer  on 
Monday  morning  at  the  Hotel  CasseL  I  always  thought 
you  noble,  warm,  and  generous,  but  your  present  conduct 
has  altered  my  opinion.  May  God  save  me  and  my  poor 
boys,  and  visit  with  his  maledictions  the  authoresses  of 
their  ruin.  "  Robert.'" 


On  the  8th  of  the  same  month  of  January,  he  wrote 
thus: — 

^^  Hotel  Cassel,  20,  Rue  de  Rohan,  Paris,  Saturday,  8tlL 
"  My  very  foolish  and  misguided  "Wife, — I  have  just  seen 
the  Prefect  de  Police,  as  well  as  the  lady  of  the  Hotel  de 
Bath,  who  showed  me  your  very  precious  production.  A 
nice  wife  you  are,  to  write  to  an  hotel  keeper  what  your 
husband  had  monthly,  and  what  a  child  she  must  think 
you — as  she  does — ^to  propose  to  her  to  send  down  my 
children,  &c.  Tour  letter  to  the  Ambassador,  which  he 
forwarded  to  the  Prefect,  was  ridiculous  in  the  extreme. 
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2^^^  The  idea  of  a  wife  writing  to  any  one  for  the  address  of 
her  husband  and  children,  could  only  emanate  from  the 
same  sensible  brain,  that  by  its  productions  has  always 
damaged  me  and  mine.  I  find,  by  a  letter  from  Mr.  Car* 
ton,  that  your  sister  no  longer  interferes  in  the  affair;  which 
shows  her  sense,  and  will  make  me  retract  erery  line  I 
wrote  respecting  her.  I  will  do  justice  where  it  is  due,  and 
visit  with  every  curse  those  who,  I  now  leam  for  the  first 
time,  solely  deserve  it  All  your  tricks  and  exposes  of  my 
private  affairs  will  avail  you  nothing;  and  if  it  was  not  for 
M.  de  Richemont,  my  avocat^  who  I  understand  this  day 
writes  to  you,  I  would  have  gone  down,  exposed  you  and 
yours  to  every  one  in  Toura  You  talk  of  my  only  having 
62.  per  month ;  pray  didn't  my  father  leave  you  a  similar 
sum  for  the  children  only,  and  did  you  ever  send  them  one 
penny  of  their  money  since  you  received  it?  You  know 
their  things  have  been  seized,  and  yet  you — ^their  mother 
— are  so  cold-hearted  and  unnatural  as  not  to  release  them. 
You  have  a  trunk  of  their  clothes,  and  yet  refuse  to  send 
it  And  you  have  the  impudence,  notwithstanding  all  this, 
to  write  of  my  poverty,  caused  by  your  infamous  mother's 
letter,  writing  to  my  &ther,  and  to  b^  of  strangers  to  send 
you  the  boys!  If  they  were  to  go  bare-footed  you  should 
never  have  them;  and  all  jour  lies  and  meannesses  and 
unnatural  and  heartless  conduct,  will  only  make  me  bit* 
terly  make  you  suffer.  I  now  tell  you  I  have  everjrthing 
prepared  to  vindicate  my  rights.  I  write  this  day  to  the 
Doyen  of  Tours,  and  I  shall  most  assuredly  go  down  on 
Monday  and  take  my  daughter  also  from  you.  I  have 
offered  everything  to  conciliate  you,  and  I  have  been  met 
by  the  grossest  hypocrisy,  lying,  and  abuse.  I  write  to 
Scott  and  to  Mr.  Headley,  and  his  son-in-law,  Mr.  Beaver, 
by  this." 

In  the  course  of  making  inquiries  through  the  English 
Embassy  at  Paris,  Mrs.  Fynn  and  her  mother  discovered 
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that  the  officers  of  justice  were  in  pursuit  of  Mr.  ¥jjm  on  ^1048, 
account  of  a  bracelet  obtained  by  him  from  Messrs.  Hunt 
&  Roskell,  of  New  Bond-street,  on  credit,  for  1652.,  at 
the  end  of  1847.  Mr.  Fynn  was,  on  the  11th  of  January, 
1848,  arrested  and  confined  in  the  debtors'  prison.  Rue 
Clichy,  Paris,  on  a  bill  of  exchange  he  had  given  in  pay- 
ment of  the  1652.,  and  which  had  been  endorsed  over  to  a 
person  in  Paris.  The  two  children  were  taken  with  him  to 
prison,  but  were  thence  given  up  to  the  mother,  who  with 
them  visited  Mr.  Fynn  in  the  prison  at  his  request  To 
account  for  his  arrest,  Mr.  Fynn  wrote  to  his  wife  as  fol- 
lows : — ''  I  was  threatened  with  arrest  in  London  the  week 
before  I  left,  for  my  uniform.  I  tried  every  way  to  get 
money,  and  failed.  I  at  last  went  to  the  jewellers,  Hunt 
&  Roskell,  of  Bond-street^  London,  and  got  from  them 
a  bracelet  worth  about  80L,  but  charged  double,  and  I  sold 
it  the  same  day  for  35L  This  is  the  entire  affair;  hence 
their  rage.  They  now  offer  to  take  502.  a  year,  provided  I 
get  security." 

On  the  15th  of  January,  Mr.  Fynn  wrote  to  Mrs.  Ains- 
worth  thus: — 

''  The  Prison,  68,  Rue  Clichy,  Paris,  Saturday,  15th. 
'*  Madam, — On  my  bended  knees,  and  from  the  bottom 
of  my  heart,  I  ask  your  pardon — ^your  forgiveness — ^your 
full  and  sincere  forgiveness — ^for  all  the  misery,  disappoint^ 
ment,  and  unhappiness  I  have  ever  caused  you.  I  wrote 
all  my  hasty  letters  under  severe  provocation,  and  in  a 
state  of  excitement  that  words  cannot  describe.  I  am 
now  suffering  for  my  folly,  for  my  ingratitude,  and  Qod 
knows  what  day  will  be  my  last  I  will  do  anjrthing  you 
require  to  prove  the  sincerity  of  my  contrition,  and  to 
show  you  that  I  am  altered  more  than  you  can  believe. 
For  a  week  I  have  lived  on  bread  and  water,  have  had 
neither  shirt  nor  stockings  to  put  on,  and  sleep  in  a  room 
'  with  felons  and  robbera  Fixe  I  never  see ;  and  I  received 
for  the  first  time  since  my  marriage  the  holy  sacrament 
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1848.  ^  this  morning.  I  therefore  "write  to  you  as  one  who  has 
made  his  peace  with  God,  and  wishes  to  be  at  peace  with 
all.  For  His  sake  forgive  me,  and  I  will  be  content  No 
man  has  undergone  more  than  I  have  this  week,  and  my 
bitterest  enemy  would  have  melted  at  my  sufiferings. 
Reconcile  me  to  my  wife,  the  only  being  I  ever  loved, 
adored,  and  worshipped,  and  I  will  submit  to  anything  to 
please  you.  Don't,  for  the  sake  of  my  darling  children, 
make  public  our  differences,  but  let  them  be  healed  up, 
and  if  ever  I  offend  you  or  her  more,  never,  never,  never 
see  or  write  to  me.  Will  you  come  up  to  town  and  see 
me?  and  I  will  sign  any  concession  you  like.  I  am 
broken-hearted,  wretched,  and  miserable,  and  if  I  am  not 
restored  to  your  friendship  and  reconciled  to  my  darling 
wife,  I  will  put  an  end  to  an  existence  that  is  already  a 
load  to  me.  For  God's  sake — ^for  the  sake  of  the  blessed 
Virgin,  come  up  and  see  me,  and  give  me  your  blessing 
and  forgiveness.  I  am  ruined  if  you  will  not  come  forward 
to  bring  about  this  reconciliation,  for  upon  it  I  stake  all 
the  hope  I  have  of  happiness  in  this  life  and  the  next. 
God  will  bless  you  for  your  great  charity,  and  for  bringing 
together  what  He  intended  never  should  be  separated.  On 
my  knees  I  renew  this  pressing,  humble,  deep-felt  prayer, 
and  may  God  bless  and  induce  you  to  grant  it. 

"  Your  unfortimate  son-in-law, 

"Robert  Fynn." 

Mr.  Fynn  afterwards,  on  the  2nd  of  February,  wrote  to 
Mrs.  Ainsworth,  addressing  her  as  his  "  best  and  kindest 
mother-in-law,''  and  asking  her  forgiveness  and  her  bless- 
ing. 

The  mother  and  daughter  swore,  that  when  the  children 
were  obtained  from  their  father  they  were  badly  clad  and 
without  shirts,  and  that  their  bodies  were  in  a  filthy  state, 
and  that  they  were  in  every  respect  sadly  neglected  and  in 
bad  healtL  It  was  sworn,  that,  from  the  time  of  the  taking 
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of  the  children  by  Mr.  Pynn  to  the  time  of  the  delivery  of        1848. 
them  to  their  mother,  a  period  of  six  months,  they  had 
never  been  attended  by  any  nurse  or  other  female  servant. 

A  German  nurse,  to  vhom  the  children  were  delivered 
after  they  had  been  taken  from  the  French  prison,  deposed 
that  they  were  accustomed  to  use  bad  language,  specifying 
certain  gross  expressions  used  by  them;  and  that  they 
appeared  to  have  no  idea  that  they  were  doing  wrong  in 
using  these  expressions. 

Madame  Pessina  (an  English  woman  residing  at  Paris) 
swore  that  Mr.  Fyun,  on  5th  January,  1848,  took  lodgings 
in  her  house  in  Paris  with  his  two  boys,  and  remained  till 
the  11th;  that  the  boys  were  much  neglected,  their  father 
frequently  leaving  them  alone  for  hours  when  he  went  out, 
so  that  they  might  easily  have  injured  themselves  by  fire 
or  otherwise;  that  they  were  most  improperly  treated  and 
in  a  most  neglected  state,  having  during  the  whole  of  this 
time  no  female  attendant  to  wash  and  clean  them,  so  that 
their  persons  became  and  remained  excessively  dirty,  and 
being  absolutely  without  linen  or  even  a  change  of  socks; 
that  the  deponent  had  seen  the  children  sleeping  together 
naked,  having  no  night  clothes ;  that,  during  the  day,  they 
wore  woollen  pelisses  exceedingly  dirty,  and  torn  and 
spotted,  and  wore  no  linen  underneath,  but  only  a  sort  of 
short  stuff  petticoat ;  that  their  clothing  was  insufficient 
for  the  inclemency  of  the  season ;  that  she  had  frequently 
heard  the  children  complain  of  cold;  and  that  Mr.  Fynn 
was  arrested  at  her  house,  and  that  when  he  was  taken 
to  prison  the  two  boys  were  with  him. 

In  the  French  Revolution  of  February,  1 848,  the  prison 
in  which  Mr.  Fynn  was  confined  was  broken  open,  and  he 
escaped  and  returned  to  London. 

Mr.  Fynn,  on  coming  to  London,  applied  for  and  ob- 
tained the  benefit  of  the  Acts  for  the  Relief  of  Insolvent 
Debtors,  without  any  opposition  on  the  part  of  his  cre- 
ditors. 

VOL.  II.  II  D.  G.  s. 
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1848.  Mr.  Fynn  then  cited  his  wife  for  the  restitution  of  con^ 

jngal  rights,  and  an  arrangement  was  come  to  for  their 
future  cohabitation,  but  this  went  off;  and  Mr.  Fynn  in- 
sisted on  her  return  to  London,  which  she  refused. 

In  June,  184*8,  Mr.  Fynn  obtained  writs  of  habeas  corpus 
for  the  production  of  his  children,  and  the  Judge  made 
an  order  for  him  to  see  them  daily  at  stated  times. 

Mrs.  Ainsworth  now  offered  that  she  would,  out  of  her 
own  property,  if  the  children  were  allowed  to  reside  with- 
out molestation  with  their  mother,  maintain  both  her  and 
them,  and  educate  the  children  according  to  their  station 
in  life,  and  make  a  provision  for  the  mother  and  children 
by  her  will 

The  respondent  made  affidavits,  deposing  that  he  never 
made  any  false  statement  respecting  his  position  or 
pecuniary  means  previous  to  his  marriage  with  Emily 
Harriet  Fynn,  for  that  he  was  appointed  Chief  Justice  of 
Tobago  on  the  4th  of  October,  1840,  which  appointment 
he  was  obliged  to  resign  in  December  following,  the  same 
year;  the  deponent  also  stated,  that  in  the  month  of 
March  he  was  trying  to  obtain  the  Judge  Advocate's  place 
at  Malta,  and  that  he  believed  that  the  sooner  he  depo- 
nent got  there  the  better  it  would  be  for  his  chances  of 
success.  That,  previous  to  his  marriage,  he  said  that  he 
was  in  the  habit  of  receiving,  not  as  a  fixed  allowance,  the 
annual  sum  of  3002.  per  annum  from  his  father.  That 
the  5002.,  alleged  to  be  lent  by  the  deponent's  wife  to 
him,  was  part  of  her  marriage  portion,  and  agreed  to 
be  paid  down  to  the  deponent  on  his  marriage  day,  to 
pay  their  travelling  expenses;  that  he  had  never  struck 
or  offered  any  violence  to  his  wife;  that  he  never 
broke  any  wine  glass  on  her  head  or  any  part  of  her 
body;  that  he  never  kicked  or  beat  her,  or  called  her 
by  the  names  mentioned,  or  any  other  opprobrious  or  dis- 
gusting epithet;  that  she  never  was  obliged  to  fly  from  his 
presence  or  room  for  fear  of  any  personal  violence  what- 
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ever;  but  that  all  such  allegations  were  absolutely  and  1848. 
entirely  false.  That  the  only  act  of  gross  behaviour  he 
was  ever  guilty  of  towards  his  wife,  was  in  the  month  of 
October,  1844,  when,  enraged  at  an  insolent  letter  of  her 
mother,  he  threw  the  contents  of  a  glass  of  wine  upon  his 
wife's  head,  on  account  of  her  taunting  him  respecting  its 
contents.  That  he  furnished  a  house  in  Dublin,  in  Novem-- 
ber,  1844,  for  the  purpose  of  making  a  respectable  appear- 
ance at  the  Irish  Bar,  of  which  he  was  a  member;  and 
that,  after  four  months'  experience,  finding  his  expecta- 
tions disappointed  in  not  succeeding  as  he  was  led  to  hope, 
he  gave  up  possession  of  his  house  to  his  landlord,  and  re- 
turned to  the  owners  the  furniture,  carpets,  ironmongery, 
and  wine.  That  he  subsequently  came  to  London,  in  the 
hopes  of  getting  employment,  which  he  succeeded  in  doing, 
as  secretary  to  the  Galway  and  Ennis  Grand  Junction 
Railway  Company ;  which  appointment  he  held  up  to  the 
dissolution  of  the  Company  in  February,  1846.  That  it 
was  utterly  aad  absolutely  false,  that  he  ever  taught  his 
infant  sons  to  curse  or  swear,  to  call  each  other  or  any  one 
else  bad  or  improper  names,  or  to  indulge  in  any  bad  or 
indecent  language  whatsoever;  and  further,  that  it  was 
utterly  and  entirely  false  that  he  ever  abandoned  or  left 
them  to  the  care  of  strangers  for  one  hour  during  the  entire 
period  of  six  months:  and  that,  on  the  contrary,  they  were 
in  the  deponent's  sole  custody  and  guardianship.  That  a 
reconciliation  had  taken  place  at  Brussels,  on  the  26th  of 
March,  1848,  between  the  deponent  and  his  wife;  that  he 
received  on  that  day  at  Brussels  a  letter  from  her  to  the 
following  effect: — 

'^  Farewell !  I  hope,  until  we  meet  again,  that  your  motto 
will  be  '  Hope  and  courage.'  Think  that  the  whole  happi- 
ness of  yourself  and  children,  of  your  own  life  and  mine, 
depends  upon  yourself.  Your  children  and  I  shall  pray 
for  you  every  day. — Emily." 

That,  respecting  the  bracelet,  he  bought  it  from  Messrs. 

ii2 
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1848.  Hunt  &  Roskell,  of  Bond-street,  London,  on  the  26th  of 
May,  1847,  on  his  acceptance  of  their  draft,  payable  in 
six  months,  for  the  sum  of  1 652.  sterling,  and  was  in  four 
days  subsequently  obliged,  through  the  direst  necessity,  to 
sell  it  for  30!.,  to  enable  him  to  go  over  to  Brussels  to  see 
and  aid  his  wife,  on  the  1st  of  June,  1847,  who  was  then 
within  ten  days  of  her  confinement;  and  he  deposed,  that 
he  had  hoped  to  be  enabled  to  pay  for  it  by  a  promised 
sum  of  200JL,  verbally  agreed,  on  the  part  of  the  chairman 
of  the  Galway  and  Ennis  Grand  Junction  Railway  Com- 
pany, to  be  given  to  the  deponent  in  case  he  succeeded  in 
getting  all  the  creditors  of  that  Company  to  accept  of  a 
composition  of  lOs.  in  the  pound  sterling,  in  payment  in 
full  of  all  their  demands  against  that  Company.  That  he 
had  received,  as  part  payment  of  this  sum  of  200!.,  in  the 
months  of  March,  April,  and  May,  in  the  same  year,  602., 
with  part  of  which  money  he  paid  debts  which  he  owed  in 
London,  and  sent  the  balance  to  Brussels  to  support  and 
maintain  his  wife  and  children.  With  regard  to  the  alleged 
incorrect  representation,  stated  to  have  been  made  by  him 
as  to  his  having  been  appointed  foreign  correspondent  to 
the  "  Times,''  he  denied  having  said  more  than  that  he  was 
to  be  an  occasional  correspondent.  That  it  was  false,  that 
he  ever  intended  to  take  his  two  sons  out  of  the  jurisdic- 
tion of  this  Court;  but  that  he  verily  believed  such  was  the 
intention  of  Emily  Harriet  Fynn,  and  of  Jane  Ainsworth, 
her  mother.  That  he  had  been,  in  obedience  to  the  order 
of  Mr.  Justice  PoMeson,  daily  in  company  with  his  infant 
sons,  who  were  very  intelligent,  and  most  warmly  at- 
tached to  their  father;  and  that  they  had  daily  told  him 
that  their  mother  instructed  them  to  call  him  a  bad  man, 
naughty  papa,  and  other  unfeeling  and  unnatural  epithets. 
Mr.  Fynn  also  swore,  that  he  had  a  settled  residence,  Co- 
burg  House,  Bridge-road,  Hammersmith,  wherein  to  take 
his  said  two  sons  Robert  and  Alfred  Fynn;  and  that  he  could 
and  would  educate  them  there,  and  allow  his  wife  daily 
access  to  see  them. 
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That  the  German  nurse  never  could  speak  one  word  of  1848. 
English,  and  therefore  in  January  last  could  not  have  un- 
derstood one  single  word  spoken  by  the  infants.  That  she 
never  was  in  his  service,  nor  knew  anything  of  the  depo- 
nent's habits,  nor  ever  saw  the  deponent  before  the  25th  of 
March  last  at  Brussels;  and  that  all  her  statements  about 
the  children's  attire  were  false :  it  was  absolutely  and  en- 
tirely false,  that  the  infants  ever  slept  naked  in  any  bed 
in  her  house,  or  without  their  night  clothes,  or  that  they 
ever  wanted  socks,  or  any  clothing  apparel  whatever,  or 
that  they  ever  complained,  on  account  of  slight  clothing, 
of  the  inclemency  of  the  weather.  That  the  reason  of  his 
not  employing  a  female  servant  to  attend  them  was  an  ap- 
prehension of  some  groundless  charge  being  made  against 
him  on  that  account  if  he  did. 

Mr.  Harnett,  formerly  manager  of  the  National  Bank  of 
Ireland  at  Dublin,  deposed  that  he  had  known  Mr.  Fynn 
for  the  last  ten  years;  and  that,  during  the  months  of 
December  and  January  last,  the  deponent  resided  in  Paris 
with  his  family ;  that,  during  these  two  months,  he  fre- 
quently saw  the  infants,  Robert  Fynn  and  Alfred  F3mn, 
at  the  deponent's  house,  12,  Rue  de  la  Paix,  in  com- 
pany with  their  father,  and  that  on  every  such  occasion 
they  were  clean  in  their  persons,  and  well  dressed,  and  in 
good  health  and  spirits.  And  particularly,  that,  a  few 
days  before  the  day  upon  which  their  father  was  arrested 
in  Paris,  the  children  spent  the  day  at  the  deponent's 
house  from  ten  in  the  morning  until  a  late  hour  in  the 
evening.  A  nd  that  on  another  occasion,  in  the  early  part  of 
December  last,  he  met  the  children  in  company  with  their 
father  at  Galignani's;  and  that  on  both  occasions  the 
children  appeared  to  him  to  be  clean  and  well  dressed. 
And  he  further  deposed,  that  he  never  saw  a  kinder  or 
more  attentive  father;  and  that  it  was  utterly  and  entirely 
false  that  they  were  without  shirts,  or  without  stockings, 
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2^48^      or  shoes  on  their  feet,  on  any  occasion  on  which  he  saw 
them. 

Mr.  Malins  and  Mr.  SouOigcvte,  in  support  of  the  peti- 
tion, cited  Bhke  v.  Leigh  (a),  Cruize  v.  Orhy  Hunter  (6), 
Ex  parte  Warner  (c),  De  ManneviUe  v.  De  MannemUe  (d), 
WhitAeld  V.  Hales  {e),  Ingham  v.  Bicker  dike  (/),  Ex  parte 
Mountfort  (gr),  Lyons  v.  Blenkin  (A),  an  Anonymous  ca^e  (i), 
Shelley  v.  WesS)rook{k\  Fagnani  v.  Selwyn(J),  Welledey 
V.  Beaufort  (m),  £aK  v.  jBott  (n),  and  Spence's  case  (o). 

Mr.  Fynn  appeared  in  person,  and,  afler  a  long  speech 
respecting  the  facts  of  the  case,  in  the  course  of  which  he 
said,  that  the  statement  at  the  beginning  of  his  letter  of 
February  15th,  to  his  mother-in-law,  as  to  his  condition 
at  the  time,  was  not  true — ^proceeded  to  argue  to  the  fol- 
lowing effect : — In  Rex  v.  Oreenhill(p)y  the  Court  of  Queen's 
Bench  ordered  children  to  be  restored  by  the  mother  to 
their  father,  though  it  appeared  that  he  was  keeping  up  an 
adulterous  intercourse  with  another  woman ;  ExparteMac- 
lellan(q)  is  another  authority  in  favour  of  the  father's 
right.  In  Ex  parte  Hopkins  (r),  Lord  Chancellor  King  said, 
"  the  father  is  entitled  to  the  custody  of  his  own  children 
during  their  infancy,  not  only  as  guardian  by  nature,  but 
by  nurture."  In  StUeman  v.  Ashdoumis),  Lord  Chancellor 
Hardwicke  calls  the  father  "  the  natural  guardian  of  his 
sons  during  their  minority.''  In  DeManneviUe  Y.DeManne- 

(a)  Amb.  306.  (t)  Id.  264,  n. 

(h)  2  Bro.  C.  C,  Belt's  edit.,  (k)  Id.  266,  n. 

600,  n.  (1) ;  S.  C,  2  Cox,  242.  (I)  Id.  268,  n. 

(<?)  4  Bro.  C.  C.  101 ;  S,  (7.,  (m)  2  Russ.  1. 
nom.  Skinner  y.  Wamery  2  Dick.      *    (n)  2  Sim.  35. 

779.  (o)  2  Ph.  247. 

{d)  10  Yes.  54.  (p)  4  A.  <k  S.  624. 

(e)  12  Veg.492.  ^)  1  Dowl.  Pr.  C.  81. 

(/)  6  Mad.  275.  (r)  3  P.  Wms.  162. 

Ig)  15*  Ves.  445.  (*)  2  Atk.  480. 

(A)  Jac.  249. 
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viUe{a),  Lord  Eldon  admitted  ^Hhe  legal  natural  right  of  1S48. 
the  father  to  have  the  custody  of  the  person  of  his  child, 
even  while  at  the  breast  of  the  mother,  to  whom  as  an  ad- 
ditional reason  the  continued  custody  was  refused  on  the 
ground  that  she  had  withdrawn  from  her  husband.''  In 
WeUedey  v.  Duke  of  Beaufort(b),  Lord  Eldon  said,  "  The 
law  makes  the  father  the  guardian  of  his  children  by  nature 
and  by  nurture;"  and  Lord  RedesdcUe  in  the  same  case(c) 
said,  "  the  father  is  intrusted  with  the  care  of  his  chil- 
dren, because  it  is  supposed  that  he  would  best  execute 
the  trust" 

In  Sir  William  Murray' 8  case  (d),  where  a  father  applied 
to  get  possession  of  a  child  five  years  of  age,  from  the 
mother,  who  detained  him,  she  being  at  the  time  divorced 
from  her  husband.  Lord  Kenyon  said,  that  he  had  no 
doubt  but  that  the  father  was  entitled  to  the  custody,  as 
he  saw  no  reason  to  believe  that  he  intended  to  abuse  the 
right  by  sacrificing  the  child.  [He  also  referred  to  Tay- 
lor  V.  Taylor  (e),  Ex  parte  Bartlett{f),  Blake  v.  WaUecowrt  (gr), 
In  reSpence  (A),  BuiReNorth  (i).]  In  Corsellis  v.  CorseUis  (A), 
a  petition  had  been  presented  on  the  part  of  the  husband, 
praying  that  his  two  children,  who  were  under  the  custody 
of  their  mother,  from  whom  he  was  separated,  should  be 
transferred  to  him.  In  that  case  affidavits  were  made  as 
well  on  the  part  of  the  husband  as  the  wife,  detailing  the 
several  differences  which  existed  between  them,  and  the  va- 
rious matters  which  led  to  their  separation.  The  judgment 
of  Sir  Edivard Sugden,  the  Lord  Chancellor,  was  as  follows: 
— "I  do  not  think  that  the  Acts  of  2  &  3  Vict  c  54,  passed 
in  1839,  contemplated  this  case.  I  myself  paid  great  at- 
tention to  that  Act  in  its  progress  through  the  House  of 

(a)  10  Ve8.  62.  (/)  7  Law  Times,  488. 

(b)  2  Rius.  21.  (^)  Id.  645. 

(c)  2  Bligh,  N.  S.,  124 ;  S.  C,  (A)  2  Ph.  247. 
Dow,  N.  a,  154.  (0  8  Law  Times,  309. 

(d)  5  East,  223.  (k)  1  D.  <k  War.  235. 

(e)  4  Jur.  959. 
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1848.         Commons;  but  I  did  not  imagine  that  it  enabled  the 
In  re        mother  to  make  a  legai  defence  against  the  application  of 
^'""'        the  husband.     The  statute  merely  gives  the  mother  a  right 
to  apply  to  the  Court  for  an  order,  either  that  she  shall 
have  access  to  the  children,  or  that  they  shall  be  delivered 
to  her  until  they  attain  the  age  mentioned  in  the  statute. 
The  Act,  therefore,  does  not  enable  the  mother,  in  a  case 
like  the  present,  to  resist  the  husband's  application.     At 
the  same  time  this  difficulty  would  necessarily  follow,  that 
although  I  should  deliver  over  the  children  on  his  appli- 
cation to  the  husband,  according  to  the  general  principle 
of  this  Court,  I  should  the  next  hour,  on  the  application 
of  the  mother,  under  this  Act,  take  them  back  and  trans- 
fer them  again  to  her,  assuming  the  case  to  be  one  in  which 
the  Court  would,  in  its  discretion,  interpose  to  this  extent 
on  behalf  of  the  mother.    It  seems  to  me  to  be  clearly  a 
casus  omissus  in  the  Act.''    According  to  the  law  as  laid 
down  in  Blackstone's  Commentaries  (a),  a  father  is  guar- 
dian by  nature  of  the  child,  and  possesses  sufficient  power 
over  him  to  keep  him  in  order  and  obedience.     The  legal 
power  of  a  father  (for  the  mother  as  such  has  none,  for  she 
is  only  entitled  to  respect  and  reverence)  does  not  cease 
over  his  children  until  they  arrive  at  twenty-one.  He  also 
referred  to  a  MS.  note  of  a  judgment  of  Sir  L.  Shadwellj  in 
Ward  V.  Ward,  on  the  23rd  of  December,  1847. 

Mr.  Mcdins,  in  reply. 

Aug.  eth.     The  Vice-Chancbllob: — 

This  case  has  been  argued  in  public,  for  neither  party 
expressed  a  wish  to  the  contrary;  and,  neither  party  also 
having  asked  that  judgment  should  be  delivered  privately, 
I  have  considered  it  right  to  state  my  view  of  the  matter 
in  open  Court 

(a)  1  Bl.  Com.  452, 461. 
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The  application  is  one  hj  petition  respecting  the  cus-  1848. 
tody  and  care  of  the  three  infant  children  of  Mr.  Fynn,  a 
member  of  the  Irish  Bar,  and  a  lieutenant  of  English 
Militia,  who,  in  an  affidavit  made  hj  him  on  the  21st  of 
July  last,  describes  himself  as  '*  Robert  Nicholas  Fynn,  of 
No.  9,  Southampton-street,  Strand,  in  the  county  of  Mid- 
dlesex, barrister-at-law,  and  lieutenant  in  the  2nd  West 
York  Militia;''  and  in  an  affidavit  made  by  him  four  days 
afterwards,  as  "  Robert  Nicholas  Fynn,  barrister-at-law, 
temporarily  residing  at  49,  St  John's  Wood  Terrace,  St. 
John's  Wood,  in  the  county  of  Middlesex,"  for  the  sole  pur- 
pose of  being  near  his  children. 

The  former  affidavit  contains  also  this  statement: — ''And 
I  further  make  oath  and  say,  that  I  have  a  settled  residence 
to  wit,  Coburg  House,  Bridge-road,  Hammersmith,  wherein 
to  take  my  said  two  sons,  Robert  and  Alfred  Fynn.  That 
I  can  and  will  educate  them  there,  and  allow  my  wife  daily 
access  to  see  them."  This  gentleman  was,  I  think,  in  1840 
gazetted  as  Chief  Justice  of  Tobago.  In  one  of  the  affi- 
davits he  says,  that  he  was  appointed  to  that  office  on  the 
4th  of  October  in  that  year;  he  adds, ''  which  appointment 
I  was  obliged  to  resign  in  December  following,  same  year." 

The  application  is  supported — is  indeed  brought  forward, 
by  the  mother  of  the  children  (to  whom  he  was  married  at 
Brussels  in  March,  1843),  and  by  their  maternal  grand- 
mother. It  may  be  not  unworthy  of  remark,  that  not  any 
other  relation  of  the  infants  on  either  side  is  a  deponent 
on  this  occasion. 

I  have  considered  the  affidavits  and  exhibits,  and  the 
statements  made  by  Mr.  Fynn  in  person  at  the  Bar. 

The  circumstances  in  evidence  are  in  some  respects  dis- 
tressing. Cases,  indeed,  in  which  a  father  is  sought  to  be 
deprived  of  the  custody  of  his  infant  children,  or  to  be 
controlled  or  checked  with  respect  to  the  guardianship  of 
them,  can  seldom  be  otherwise  than  painiul. 

Of  the  present  case  I  may  say,  that  were  I  at  liberty,  as 
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1848.  I  am  not,  to  act  on  the  view  which  out  of  court  I  should, 
as  a  private  person,  take  of  the  course  likely  to  be  most 
beneficial  for  the  infants,  I  should  have  no  doubt  whatever 
upon  the  question  of  interfering  with  the  father  s  power. 
Without  any  hesitation  I  should  do  so— to  what  extent 
and  in  what  manner  I  do  not  say.  But  there  may  and 
must  be  many  cases  of  conduct,  many  cases  of  family  dif- 
ferences, family  difiBculties,  and  family  misfortunes,  in 
which,  though  interposition  would  be  for  the  interest  and 
advantage  of  minor  children,  Courts  of  justice  have  not 
the  means  of  interfering  usefully,  or,  if  they  have  the 
means,  ought  not  to  interfere;  and  the  jurisdiction  to  which 
the  present  petition  is  addressed  is  one  that,  infinitely 
various  as  are  the  possible  circumstances  in  which  it  is 
applicable,  is  yet  restricted,  and  I  believe  wisely  restricted, 
by  certain  principles  and  rules  from  which  there  can  with 
propriety  be  in  its  exercise  no  departure.  The  acknow- 
ledged rights  of  a  father  with  respect  to  the  custody  and 
guardianship  of  his  infant  children  are  conferred  by  the 
law,  it  may  be  with  a  view  to  the  performance  by  him  of 
duties  towards  the  children,  and,  in  a  sense,  on  condition 
of  performing  those  duties;  but  there  is  great  difficulty  in 
closely  defining  them.  It  is  substantially  impossible  to 
ascertain  or  watch  over  their  full  performance;  nor  could 
a  Court  of  justice  usefully  attempt  it  A  man  may  be  in 
narrow  circumstances;  he  may  be  negligent,  injudicious, 
and  faulty  as  the  father  of  minors ;  he  may  be  a  person  from 
whom  the  discreet,  the  intelligent,  and  the  well-disposed, 
exercising  a  private  judgment,  would  wish  his  children  to 
be,  for  their  sakes  and  his  own,  removed;  he  may  be  all 
this  without  rendering  himself  liable  to  judicial  interfer- 
ence, and  in  the  main  it  is  for  obvious  reasons  well  that  it 
should  be  so.  Before  this  jurisdiction  can  be  called  into 
action  between  them  it  must  be  satisfied,  not  only  that  it 
has  the  means  of  acting  safely  and  efficiently,  but  also  that 
the  father  has  so  conducted  himself,  or  has  shewn  himself 
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to  be  a  person  of  such  a  description,  or  is  placed  in  such  a  I8i8>  ^ 
position,  as  to  render  it  not  merely  better  for  the  children, 
but  essential  to  their  safety  or  to  their  welfare,  in  some 
very  serious  and  important  respect,  that  his  rights  should 
be  treated  as  lost  or  suspended — should  be  superseded  or 
interfered  witk  If  the  word  "essentiar"  is  too  strong  an 
expression,  it  is  not  much  too  strong. 

What  I  have  said  maj,  however,  where  there  is  a  mother 
(and  especially  as  to  infants  under  seven  years  of  age),  be 
subject  to  qualification  with  reference  to  her  rights  (if  I 
may  use  the  expression),  created  by  the  statute  called  Mr. 
Seijeant  Talfourd's  Act,  or  declared  or  enforced  by  it  The 
present  petition  certainly  is  not  a  petition  under  that  Act; 
but  I  ought  not,  probably,  to  deal  with  the  proceeding  with- 
out bearing  in  mind,  that,  were  the  three  children,  or  the 
two  boys,  placed  in  the  father's  sole  custody  to-day,  the 
mother  would  be  entitled  to  present  a  petition  under  the 
statute  to-morrow,  and  probably  with  effect 

Whether,  however,  as  the  matter  stands,  there  is  here  a 
case  for  interfering  with  the  paternal  authority  is,  I  think, 
an  embarrassing  question.  As  to  the  youngest  of  the  three 
children,  a  daughter,  the  father  has  not,  I  believe,  since 
last  January  at  least,  sought,  and  does  not  at  present  seek, 
to  disturb  or  interfere  with  the  custody  of  her,  which  the 
mother  has.  Of  the  boys,  the  elder  was  bom  in  December 
1843,  so  that  he  is  at  present  not  five  years  old;  the  other 
was  bom  in  1845.  The  father  and  mother  are  and  have 
for  more  than  a  twelvemonth  been  living  apart  from  each 
other,  by  her  wish,  it  appears,  rather  than  his.  He  ex- 
presses a  desire  that  they  should  be  reconciled.  I  am  not 
persuaded,  however,  that  she  has  not  a  good  defence  to  the 
pending  suit,  if  there  is  one  pending,  or  to  any  suit  against 
her,  for  restitution  of  conjugal  rights.  It  is  not  suggested, 
nor  is  there  the  least  reason  for  supposing,  that  he  could 
successfully  institute,  or  is  disposed  to  institute,  a  suit  for 
a  divorce  a  mensa  et  thoro.   Whether  she  could  successftdly 
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1848.  institute  such  a  suit  may  be  a  question.  In  one  of  his 
affidavits  there  is  this  passage: — ''I  further  say,  that  the 
only  act  of  gross  behaviour  I  was  ever  guilty  of  towards  my 
said  wife,  was  in  the  month  of  October,  1844,  when,  enraged 
at  an  insolent  letter  of  the  mother  of  the  said  £.  H.  Fynn, 
I  threw  the  contents  of  a  wine  glass  upon  my  wife's  head,  on 
account  of  her  taunting  me  respecting  its  contents/'  If  the 
act  thus  mentioned  was  an  act  of  cruelty,  according  to  the 
law  of  the  Ecclesiastical  Court,  it  may  not  be  now  capable 
of  being  effectually  alleged  by  Mrs  Fynn,  who  may  or  may 
not  be  able  to  establish  any  other  act  against  him  amount* 
ing  to  cruelty. 

In  the  month  of  January  last,  when  Mr.  Fynn's  confine- 
ment in  the  prison  of  the  Rue  de  Clichy,  at  Paris,  com- 
menced, the  two  boys,  then  in  his  sole  charge  and  keeping, 
were  delivered  into  the  care  and  charge  of  their  mother 
and  maternal  grandmother,  or  (me  of  them,  the  two  ladies 
living  together;  and  in  the  same  custody  these  two 
children  have  continued,  and,  as  I  think,  well  and  bene- 
ficially for  themselves  continued  ever  since,  subject  to  such 
occasional  access  of  the  father  and  association  with  him 
as,  under  the  direction  of  a  learned  Judge  (I  believe  Mr. 
Baron  Aldersan,)  have  been  within  the  last  few  weeks,  or 
days,  allowed  to  him.  It  is  right  to  add,  that  the  two  boys, — 
if  on  the  occasion  in  January  last,  to  which  I  have  referred, 
the  mother  or  maternal  grandmother  had  not  taken  the 
charge  of  them, — ^must  in  all  probability,  as  it  appears  to  me, 
have  been  exposed  to  serious  dangers — to  an  extremity  of 
various  wretchedness. 

In  a  letter  written  from  the  prison  to  Mrs.  Ainsworth, 
on  16th  January,  Mr.  Fynn  thus  expresses  himself: — "  For 
a  week  I  have  lived  on  bread  and  water,  have  had  neither 
shirt  nor  stockings  to  put  on,  and  sleep  in  a  room  with 
felons  and  robbers.    Fire  I  never  see." 

The  imprisonment  of  Mr.  Fynn  at  Paris  having  in  Feb- 
ruary been  terminated  during  a  revolutionary  tumult,  by 
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a  forcible  breaking  of  the  gaol,  he  was  enabled  to  seek  the  ^18^' 
repossession  of  his  sons,  and  he  has  done  so  after  an  inter- 
mediate passing  through  the  English  Court  for  the  Relief 
of  Insolvent  Debtors,  to  which  after  the  French  release  he 
had  recourse.  But  I  may  observe,  that,  had  order  and  law 
not  been  interrupted  and  broken  in  Paris,  Mr.  Fynn  would 
probably,  I  suppose,  have  been  remaining  in  prison  there; 
and  though  I  believe  not  a  criminal  prisoner,  jet  confined 
for  a  debt,  in  the  manner  and  circumstances  of  contracting 
which  he  must,  I  am  obliged  to  say,  be  in  my  opinion 
considered  as  having  acted  censurably  and  discreditably. 
They  have  been  described  by  himself  twice  at  least.  The 
descriptions,  which  vary  but  slightly  from  each  other,  I 
think  it  not  necessary  to  repeat  on  this  occasion. 

For  five  or  six  months  next  before  the  commencement 
of  the  French  imprisonment,  the  two  boys  had  been  in  the 
sole  charge  of  the  father,  apart  from  their  mother,  during 
which  period  he  had  them  with  him  in  various  parts  of 
the  Continent  of  Europe,  but  without  a  companion,  a 
nurse,  an  attendant,  or  a  servant  of  any  kind,  as  I  collect 
Probably  he  was  not  able  during  that  time  to  take  proper 
care  of  them,  or  provide  for  the  care  of  them  in  a  proper 
manner;  certainly  I  think  that  in  fact  (I  mean  before 
the  French  imprisonment,)  he  did  not  do  so;  and  I  repeat, 
that  in  my  judgment  their  separation  from  him  in  Jan- 
uary last,  was  for  the  two  boys  a  matter,  if  not  of  world- 
ly salvation,  at  least  of  the  highest  benefit  and  greatest 
importance,  and  not  merely  on  account  of  the  imprison- 
ment 

If  they  are  now  returned  to  his  custody  and  guardian- 
ship, how  is  he  to  educate  them?  how  to  provide  them 
with  the  care  so  important  to  their  welfare?  how  to  main- 
tain them?  I  do  not  see,  and  cannot  conceive.  It  is  plain, 
I  think,  that  he  has  not  at  present  the  means;  nor  does  it 
appear  to  me  that  there  is  any  probability  that  he  will 
have  the  means  to  do  so.    To  restore  the  boys  to  him  will, 
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184a  ^  as  it  seems  to  me,  be  in  all  human  probability  to  consign 
them  to  unsettled  and  irregular  modes  of  life,  adverse  in 
the  highest  degree  to  culture,  to  discipline,  to  all  hj  which 
they  ought  to  be  formed  for  occupying  a  station  worthily 
in  the  higher  or  middle  rank;  to  say  nothing  of  the  occa- 
sional or  frequent,  if  not  constant,  privation  of  the  ordi- 
nary comforts,  perhaps  decencies,  of  life,  in  their  class  of 
society,  to  which  they  will,  in  my  judgment,  be  likely,  very 
likely,  to  be  exposed.  The  father  has  not,  nor  is  likely 
to  have  a  nurse,  a  governess,  a  servant,  or  substantially  a 
house,  so  far  as  I  can  collect 

Some  letters  from  Mr.  Fynn  (four  at  least),  have  been 
produced,  of  which  the  authenticity  is  not  in  dispute. 
Those  letters,  whether  to  be  taken  as  wholly  or  in  part 
sincere,  or  wholly  or  in  part  insincere,  (he  wishes  a  portion 
of  one  of  them  at  least  to  be  taken  as  insincere,)  cannot^ 
I  think,  be  disregarded  in  the  case,  either  with  reference 
to  the  past,  or  with  reference  to  his  statements  as  to  the 
future.  One  of  the  four  that  I  have  read,  (it  is  dated  New 
Year's  Day,  1848,  and  addressed  to  his  wife),  is  thus:  [his 
Honor  read  the  letter,  set  out  ante,  p.  460.]  Another,  ap- 
parently an  imperfect  letter,  dated,  as  I  collect,  the  8th  of 
the  same  January,  (but  not  from  the  Rue  Chauss^e  d'An- 
tim,)  which  contains  a  threat  to  take  his  daughter  from 
his  wife,  is  also  addressed  to  the  latter ;  and,  so  far  as  I  pos- 
sess, it  is  in  these  words :  [his  Honor  read  the  letter  of  the 
8th  of  January,  set  out  ante,  p.  461.]  The  Paris  imprison- 
ment having  commenced  on  the  11th  of  January,  as  I  un- 
derstand, he  afterwards,  in  a  letter  of  the  2nd  of  February 
to  Mrs.  Ainsworth,  addresses  her  as  liis  best  and  kindest 
mother-in-law,  and  asks  her  blessing;  a  request  contained 
also  in  the  letter  of  the  15th  of  January,  from  which  I  have 
already  read  an  extract,  and  which  in  full  is  thus:  [his 
Honor  read  it,  see  ante,  p.  463.] 

Now,  even  apart  from  any  question  merely  of  pecuniary 
means,  without  any  reference  to  Mr.  Fynn's  solvency  or  in- 
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solvency  or  worldly  prospects,  without  meaning  to  say  that  IS48. 
his  affidavits  or  those  of  Mr.  Harnett  ought  to  be  disre- 
garded, and  without  being  convinced  that  some  at  least  of 
the  affidavits  made  against  Mr.  Fynn  do  not  contain  ex- 
aggerated statements  against  him,  I  may,  I  think,  safely 
say,  that,  upon  the  whole  of  the  evidence  before  me  taken 
together,  he  appears  to  be  a  person  to  whose  guardianship 
or  cia.re  every  reasonable  man  having  an  option  would 
strongly  object  to  intrust  a  child. 

I  do  not  certainly  say  or  intimate,  that,  merely  to  estab- 
lish the  proposition,  that  a  man  is  a  highly  ineligible  person 
to  be  appointed  to  the  office  of  guardian  of  an  infant,  is  to 
establish  the  proposition  that  he  ought  not  to  have  the 
custody,  care,  and  direction  of  his  own  children.  In  the 
present  instance,  however,  Mr.  Fynn's  clear  unfitness  in 
my  judgment  to  be  a  guardian  of  his  chUdren,  if  he  were 
not  their  father,  has  been  exhibited  in  such  a  manner, 
arises  from  such  causes,  and  exists  in  such  a  state  of  cir- 
cumstances, with  respect  not  merely  to  his  means  of  sup- 
porting the  children,  but  with  respect  to  that  and  other 
weighty  and  important  considerations,  as  to  render  it  in- 
cumbent on  the  Court,  for  the  sake  of  the  children,  to  in- 
terpose against  their  father.  That  at  least  is  my  view  of 
the  matter. 

But,  though  my  opinion  is  so,  and  though  I  am  not 
necessarily  differing  from  either  of  the  learned  Judges  be- 
fore whom  the  case  of  these  children  has  been, — ^for  the 
principles  and  considerations  applicable  to  writs  of  habeas 
corpus  here  and  elsewhere,  are  (we  know  from  Lord  Eldon 
and  otherwise)  not  the  same  as  those  applicable  to  a  peti- 
tion of  the  present  description,  yet  I  am  unable, — I  repeat, 
not  to  view  the  question  before  me  as  one  of  doubt  and 
difficulty,  and  I  say  this  independently  of  a  point  in  the 
case  which  I  have  hitherto  but  slightly  noticed,  and  sub- 
ject to  which  all  I  have  uttered  must  be  taken. 

This  question — ^this  point  is — whether  the  Court  has  the 
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1848.  means  of  acting  safely  and  efficiently.  I  allude  to  pro* 
In  re  p^rty  now,  and  property  only.  Lord  EJdon  more  than  once 
Pyh¥.  addressed  himself  particularly  to  the  consideration  of  this 
question,  as  to  which  it  is  scarcely  necessary  for  me  to  refer 
to  the  case  of  WeUesley  y.  Ths  Duke  of  Beaufort  (a),  and  the 
case  mentioned  in  Mr.  Jacob's  note  to  the  case  of  Lyons  v. 
Blenkin(b),  and  called  by  Mr.  Chambers,  in  his  valuable 
book  on  Infancy  (c),  Jackson  v.  Hankey.  Mr.  Fynn  may 
not  be  able  himself  to  educate  the  children  properly; 
but  how  is  their  maintenance  or  education  apart  from 
him  to  be  insured?  Mrs.  Ains worth  has  expressed,  by  her 
counsel  at  the  Bar,  her  willingness  to  give  an  undertaking 
on  the  subject;  but  to  what  extent  is  not  exactly  under- 
stood by  me,  and  perhaps  has  not  been  fully  considered  by 
herself.  I  have  some  doubts,  however,  whether  any  un- 
dertaking will  be  sufficient.  I  believe  that  I  ought  to  re- 
quire some  actual  appropriation  of  property  or  income,  or 
some  security. 

I  am  disposed  to  give  the  parties  time  for  this  purpose. 
When  that  shall  have  been  done  in  this  respect  which  I 
shall  consider  satisfactory — then  I  shall  make  an  order  of 
which  this  will  be  part :  "  To  refer  it  to  the  Master  to  ap- 
prove of  a  scheme  for  the  custody,  residence,  maintenance, 
and  education  of  the  infants;  providing  for  a  limited  access 
of  the  father;"  all  that  at  present  I  do  is,  to  direct  the 
petition  to  stand  over  until  some  future  day  to  be  named, 
or  until  further  order,  with  liberty  to  apply  in  the  mean- 
time.  The  infants'  residence  is  not  to  be  changed  with- 
out leave  of  the  Court.  They  will,  therefore,  remain  in 
the  interval  in  the  charge  of  the  mother  and  maternal 
grandmother;  and  I  shall  allow  Mr.  Fynn  access  to  his 
sons  daily  for  four  hours,  from  two  o'clock  to  six,  at  some 
convenient  place  in  the  neighbourhood,  Mrs.  Ainsworth 
undertaking  to  provide  for  the  proper  care  and  mainte- 

(a)  2  Ru88. 1.  (J))  Jac.  264,  n.  (c)  Page  27. 
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nance  of  the  three  children  until  further  order;  and  these        1848. 
interim  directions  to  be  without  prejudice. 


Mr.  Molina  on  this  day  said,  that  Mrs.  Ainsworth  was    ^^tg*  14M« 
willing  to  enter  into  a  coyenant  with  trustees,  to  provide 
for  the  maintenance  and  education  of  the  chUdren  during 
her  life. 

Mr.  C.  Purton  Cooper,  for  Mr.  Fynn,  objected  that  there 
was  no  precedent  for  such  an  order  on  a  mere  personal 
engagement,  determinable  on  the  life  of  the  person  who  en- 
tered into  it;  and  that,  although  Mr.  Fynn  might  not  have 
been  able  at  a  former  period  properly  to  take  care  of  the 
children,  he  might  now  be  able  to  do  so,  being  free  £rom 
his  embarrassments,  and  able  to  earn  a  livelihood.  To  de- 
prive him  of  his  children  in  such  circumstances  would  be 
going  far  beyond  any  case  which  had  been  decided.  If  he 
were  allowed  to  have  the  custody  of  his  children,  he  was 
willing  to  undertake  not  to  remove  them  out  of  the  juris- 
diction of  the  Court,  and  allow  his  wife  alone  access  to 
them  for  six  hours  daily. 

Mr.  Maiins,  in  reply. — In  Cruise  v.  Orby  Hunter  (a),  a 
personal  undertaking  alone  was  required.  [The  Vice- 
Chancellor. — But  I  believe  the  infant  had  property  of  his 
own.]  Still,  it  is  not  necessary  that  an  infant  should  have 
property  in  order  to  give  the  Court  jurisdiction. 

The  Vick-Chahcbllob: — 

No  one  has  heard  me  say  that  property  is  necessary  to 
give  the  Court  jurisdiction.  If  I  should  determine  to  dis- 
miss the  petition,  it  would  be  not  on  account  of  any  diffi- 
culty as  to  the  jurisdiction,  but  because  I  doubt  whether 
this  is  a  proper  case  for  its  exercise. 

(a)  2  B.  C.  C,  Belt's  edit.,  500,  n.  (1). 
VOL.  II.  K  K  D.  G.  8. 
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1848.  This  is,  as  I  said  before,  a  question  of  difficulty.     Con- 

/fi  r»  sidering  the  circumstances  of  conduct  that  have  existed 
^'"'  in  cases  in  which  the  father  has  been  allowed  to  retain 
the  custody  of  his  children,  it  is  difficult  to  say  that 
the  personal  conduct  of  the  father  in  this  case  is  sufficient 
to  deprive  him  of  his  right.  I  wish  to  interfere,  if  I  can, 
being  convinced  that  it  would  be  best  for  the  infants.  I 
must  consider  whether  I  can  act  upon  the  proposed  deed 
of  covenant.  But  it  is  not,  as  I  understand,  to  extend 
beyond  the  covenantor's  life;  and  it  is  a  personal  security 
only. 

If  I  should  think,  that,  in  a  case  in  which  the  circum- 
stances of  personal  conduct  are  not  stronger  than  they 
are  here,  a  personal  covenant  will  enable  me  to  act,  I  shall 
direct  the  Master  to  approve  of  a  scheme.  If  I  should  think 
it  doubtful,  or  more  than  doubtful,  whether,  in  circum- 
stances of  personal  conduct  not  stronger  than  there  are  in 
this  case,  I  can  interfere,  then  I  shall,  by  Mr.Fynn's  consent, 
that  his  counsel  has  expressed,  order  the  petition  to  stand 
over  till  November  8,  or  further  order,  upon  his  under- 
taking to  the  effect  that  has  been  mentioned. 
I  will  communicate  the  result  to  Mr.  ColviUe. 

Attff.  I8th.        The  following  Order  was  made: — 

Discharge  the  order  and  undertaking  of  the 
9th  day  of  August  instant,  without  prejudice 
to  any  question, — and  by  the  consent  of  the 
respondent,  and  without  prejudice  to  any 
question,  it  is  ordered,  that  the  infant  peti- 
tioners be  not  removed  out  of  the  jurisdiction, 
or  out  of  the  county  of  Middlesex,  until 
further  order.  And  that  the  infant  petitioner, 
Emily  Fynn,  the  daughter  of  the  respondent, 
remain,  until  ^rther  order,  under  the  care 
and  in  the  custody  of  the  petitioners,  Mrs. 
Fynn  and  Mrs.  Ainsworth;  Mrs.  Ainsworth 
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undertaking,  till  further  order,  to  provide  ^1S48. 
sufficiently  and  in  a  proper  manner  for  the 
maintenance  and  education  of  the  last-named 
infant  petitioner.  And  by  the  like  consent  of 
the  respondent,  and  without  prejudice  to  any 
question,  and  also  without  prejudice  to  any 
proceedings  which  the  respondent  may  be 
advised  to  take  under  the  writ  of  habeas  cor- 
pus, or  otherwise  at  law,  for  the  purpose  of 
obtaining  the  custody  of  the  infant  petition- 
ers, Robert  and  Alfred  Fynn. 
It  is  ordered,  that  the  petition  do,  in  other  re- 
spects, stand  over  until  the  3rd  day  of  No- 
vember next,  or  further  order,  with  liberty 
to  apply, — the  respondent  offering  to  under- 
take, and  accordingly  undertaking,  if  he 
shall  obtain  the  custody  of  the  two  last-men- 
tioned infant  petitioners,  to  provide  suffi- 
ciently, and  in  a  proper  manner,  for  their 
maintenance  and  education  until  further 
order;  and  also,  until  further  order,  to  per- 
mit and  allow  the  two  last-named  infant 
petitioners  to  visit  and  be  with  their  mother, 
the  petitioner,  Emily  Harriet  Fynn,  for  six 
hours  daily,  at  her  place  of  residence  for  the 
time  being,  within  the  district  of  St.  John's 
Wood,  in  the  county  of  Middlesex,  without 
the  presence  of  the  respondent,  or  any  per« 
son  on  his  behalf,  and  for  that  purpose  to 
take  them,  or  cause  them  to  be  taken,  daily 
to  such  place  of  residence. 


The  case  came  on  again  on  this  day,  when  the  petition      i^<>v.  ^h. 
was  dismissed. 


K  K  2 
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1848. 

Jvly  28<A.  Blakelock  v.  Sharp.  \j 

Bequest  in  J  OHN  WELLS,  the  testator  in  the  cause,  by  his  will, 
^t^toTi^  which  was  dated  August  10,  1837,  directed  his  trustees 
totor'i  nephewi  to  io^Sl  the  proceeds  of  his  personal  estate  in  their  names, 

and  niecei,  and  a.  *  * 

hii  oBter,  in  and  Stand  possessed  of  the  stocks,  funds,  and  securities  in 

but thei^jue of  ^"^  upon  which  the  same  should  be  invested,  upon  trust, 

*^d'to1i  ^  ^  after  payment  of  an  annuity  to  his  wife,  to  pay  the  interest 

daring herlife,  unto  and  equally  between  and  amongst  all  and  every  his 

joflA  H  hir  nephews  and  nieces,  and  his  sister,  Elizabeth  Wood,  in 

SJ^^JJ^J  equal  shares,  by  equal  half-yearly  payments;  but  his  will 

rm,  tha^  after  ^j^  j^^^  \\^^  share  of  the  said  interest  should  be  paid  to 

the  nster  ■  de- 

oeaae,  the  capi-  his  said  sistcr  during  her  life :  Provided  always,  that,  after 

divided  among  the  decease  of  his  wife  and  sister,  his  executors  should 

rad^me^^  divide  the  principal  moneys  amongst  his  nephews  and 

Hddy  to  give  nieces,  share  and  share  alike.    The  testator  had  at  his 

the  nater  a  life 

interest  in  the  death  several  nephews  and  nieces,  some  of  whom  were 
of  thenep^ws  children  of  his  sister,  Elizabeth  Wood.  The  question  was, 
and  nieces  as      what  interest  she  and  her  children  took. 

were  her  chil- 
dren. 

Mr.  Swanston,  Mr.  Wigram,  Mr.  MalitiSy  Mr.  OlassCy  Mr. 
FabeVy  and  Mr.  H.  Humphreys  appeared  for  the  several 
parties. 

The  Vice-Chancellor  thought  that  the  nephews  and 
nieces  took  equally;  but  subject,  as  to  the  shares  of  Mrs. 
Wood's  children,  to  a  life  interest  in  her. 
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1848. 

DiKNINQ  v.  HbNDBHSOK  I  J'^^V  28^A. 

In  the  Matter  of  the  York,  Newcastle,  and  Berwick 

Railway  Act,  1847. 

X  HE  petitioner,  who  was  also  the  surviving  plaintiff,  when  deyueet 
was  devisee  in  trust  under  the  will  of  the  testator  in  the  ^atoT  who§e***" 
cause.    He  had,  under  the  powers  of  the  Lands  Clauses  eitate  i«  in  the 

*■  coone  of  admin- 

Consolidation  Act,  a^eed  to  sell  to  the  York,  Newcastle,  iatnition  in  a 

and  Berwick  Railway  Company  a  portion  of  the  devised  Railway  Cam- 
estates  for  1035i.  2a  6d.,  which  had  been  paid  into  court  X^^^^ 
to  the  credit  of  Ex  parte  the  York,  Newcastle,  and  Berwick  ConaoUdation 

^  \  Act,  1846,  the 

Railway  Act,  1847.     He  now  sought  to  have  it  transferred  Company  payt 
to  the  credit  of  the  cause;  and  that  the  Company  might  be  petition  for 
ordered  to  pay  to  the  petitioner  and  the  other  parties  in  the  *™»;fc"mg  the 

r  J  r  r  pnrchaM-money 

cause,  their  costs  of,  and  incident  to,  and  consequent  upon,  fromtheaccount 

-  i.       .  of  the  BailwaT 

the  application.  Act  to  that  of 

the  suit  V-y  •/ 

Mr.  Toller  supported  the  petition,  and  relied  upon  the  *  ^^r^  ^^f 
80th  section  of  the  Lands  Clauses  Consolidation  Act,  1849, 
providing,  that  the  Companies  should  pay  (among  other 
costs)  the  costs  of  the  purchase  or  taking  of  lands,  or  what 
should  have  been  incurred  in  consequence  thereof,  and  the 
costs  of  obtaining  the  proper  orders  for  any  of  the  pur- 
poses aforesaid,  and  of  the  orders  for  payment  out  of  court 
of  the  principal  of  such  moneys,  and  of  all  proceedings 
relating  thereto,  except  such  as  were  occasioned  by  litiga- 
tion between  adverse  claimants. 

Mr.  Moxon  appeared  for  defendants  in  the  cause. 

Mr.  J.  V.  Prior,  for  the  Company,  submitted  that  they 
ought  not  to  pay  the  costs,  inasmuch  as  these  costs  were  not 
incidental  to  the  payment  of  the  money  out  of  court.  If 
the  application  had  been  merely  for  that  purpose,  the  Com- 


486 


CASES   IN  CHANCEBT. 


1648. 


DlKNIHO 

V. 

HmDnsoN. 


pany  only  would  have  been  served.  But  this  was  a  petition 
to  transfer  the  fund  into  court,  to  the  credit  of  the  cause, 
which  rendered  it  necessary  to  serve  all  the  parties. 

The  Vice-Chancbllob  said,  that  the  section  required  a 
liberal  interpretation  to  be  put  upon  it  in  order  to  give  the 
parties  their  costs;  but  he  thought  that  it  was  also  the 
sounder  interpretation,  and  directed  the  Company  to  pay 
the  costs  as  prayed. 


29<A. 

Where  an  intes- 
tate and  another 
had  mortgaged 
a  leasehold 
estate  of  which 
they  were  te> 
nants  in  com- 
mon,  to  secure 
payments  in  re- 
spect of  shares 
held  hy  them  in 
a  Benefit  Bnild- 
ing  Society,  and 
had  entered 
Into  a  joint  co* 
Tenant  to  make 
the  payments, 
hut  were  not 
tMUtners,  and 
nad  no  joint 
estate,  and  the 
intestate's  co- 
debtor  was 
sworn  to  be  in 
insolyent  cir- 
cumstances : — 
Hdd,  that  the 
coTenantee  was 
not  entitled  to 
prove  as  a  spe- 
cialty creditor, 
under  a  decree 
for  the  adminis- 
tration of  the 
intestates's 
estate. 


T 


Crossley  v.  Dobsok.^ 


HIS  was  the  petition  of  trustees  of  a  Benefit  Building 
Society,  to  be  permitted  to  go  in  before  the  Master,  on 
behalf  of  the  Society,  and  prove  as  specialty  creditors  of 
an  intestate  named  John  Dobson,  whose  estate  was  in  the 
course  of  administration  under  the  decree  in  the  cause. 

By  an  indenture,  dated  the  »SOth  of  September,  1845, 
made  between  the  intestate,  John  Dobson,  and  James 
Robert  Macarthur  of  the  one  part,  and  Robert  Greaves 
Ibbett  and  William  Parkins  (one  of  the  petitioners)  of  the 
other  part;  after  reciting  a  lease  and  an  assignment  of  the 
premises  comprised  in  it  to  the  intestate  and  to  J.  R. 
Macarthur,  their  executors,  administrators,  and  assigns,  as 
tenants  in  common ;  and  reciting  the  promotion  of  the 
Building  Society,  and  that,  according  to  its  rules,  the  sums 
of  money  to  be  contributed  by  subscription  in  respect  of 
each  share  in  the  funds  of  the  Society  amounted  to  1202. ; 
and  that  the  intestate  and  Macarthur  were  entitled  to 
receive  out  of  the  funds  thereof,  by  way  of  anticipation, 
321 Z.  in  respect  of  their  shares;  and  that,  for  the  security 
of  all  the  payments  to  become  due  in  respect  of  the  said 
shares,  they  had  agreed  to  execute  the  assurance  thereby 
made,  it  wasVitnessed  that  the  intestate  and  Macarthur 
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demised  the  leasehold  premises  unto  the  petitioner  and  his  I84a 
co-trustee,  upon  certain  trusts,  to  secure  pajment  of  the 
sums  payable,  according  to  the  rules  of  the  Society;  and, 
by  the  indenture,  the  intestate  and  the  said  J.  R.  Mac- 
arthur  covenanted  jointly,  that  they,  their  executors  or 
administrators,  would  pay  the  subscription  and  interest  pay* 
able  on  their  shares,  according  to  the  rules  of  the  Society. 

Macarthur  and  the  intestate,  or  one  of  them,paid  the  sub- 
scriptions which  became  due  from  them  to  the  association, 
for  fifteen  months  from  the  commencement,  but  these 
subscriptions,  with  the  sum  of  1751  received,  which  had 
arisen  from  the  sale  of  the  leaseholds  under  a  power  of 
sale  in  the  deed,  fell  short  of  the  amounts  due  from  the 
covenantors.  The  petition,  and  an  affidavit  in  support  of 
it,  stated,  that  Macarthur  was  then,  and  had  for  some 
considerable  time  past  been,  in  very  needy  circumstances, 
and  utterly  incapable  of  paying  the  balance,  or  any  part 
thereof,  to  the  association,  and  that  it  was  useless  for  the 
trustees  to  adopt  any  legal  proceedings  against  him  for  the 
recovery  of  such  balance,  or  any  portion  thereof. 

The  petitioners,  as  the  trustees  of  the  association,  carried 
in  a  state  of  facts  and  claims  before  the  Master,  supported 
by  affidavits,  stating  and  setting  forth  the  above  facts  and 
circumstances,  and  claiming  to  be  specialty  creditors  of 
the  said  J.  Dobson,  deceased,  and  to  be,  as  such  specialty 
creditors,  entitled  to  receive  and  to  have  paid  to  them 
out  of  the  assets  and  estate  of  the  said  J.  Dobson,  de- 
ceased, in  priority  over  the  simple  contract  creditors  of  him 
the  intestate,  the  balance  due  to  them;  but  the  Master  de- 
cided, that  he  had  under  the  decree  no  jurisdiction  to 
allow  the  proof  of  a  joint  debt  due  from  the  intestate,  at 
the  time  of  his  death,  and  another  person;  and  stated, 
that  it  was  necessary  for  the  petitioners  to  apply  to  the 
Court.  The  prayer  of  the  petition  was,  that  the  Master 
might  allow  the  petitioners,  as  trustees  for  the  Society,  to 
come  in  under  the  decree  as  specialty  creditors  of  the  in- 
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184a        testate,  to  prove  the  joint  debt  due  from  the  intestate  and 
Macarthur. 

Mr.  Wigram  and  Mr.  BiUan,  in  support  of  the  petition. — 
The  debt,  though  joint  at  law,  is  joint  and  several  in  equity, 
for  the  debt  is  not  created  by  the  security,  but  exists  in- 
dependently of  it  Moreover,  the  co-debtor  is  in  insolvent 
circumstances,  and  in  such  a  case  the  principle  of  Lord 
Eldon^a  decision  in  Cowell  v.  8ike8(a)  applies.  In  that  case 
the  testator  and  his  co-debtor  were  jointly  liable  to  their 
solicitors  for  costs  arising  upon  a  joint  purchase;  but  upon 
the  petition  of  the  latter,  and  proof  that  the  co-debtors  were 
not  connected  in  any  business,  nor  had  any  joint  estate 
or  joint  transactions  except  the  purchase,  and  that  the 
co-debtor  was  declared  a  bankrupt.  Lord  Mdon,  upon  the 
petition  of  the  creditors,  admitted  them  as  creditors  against 
the  estate  of  the  testator.  The  same  reasoning  must  apply ; 
for  the  actual  bankruptcy,  instead  of  substantial  insol- 
vency, cannot  distinguish  the  cases  in  principle. 

Mr.  Rvssdl  and  Mr.  Randall,  for  the  respondents,  were 
not  called  upon. 

The  Viob-Chancellob,  after  alluding  to  CotueU  v.  Sike8(a), 
referred  to  Sumner  v.  PoweU  (6),  and  held,  that  the  peti- 
tioner was  not  a  specialty  creditor  of  the  intestate. 

The  order  was,  that  the  petition  should  be 
dismissed  with  costs,  but  without  preju- 
dice to  such  right  (if  any)  as  the  peti- 
tioners might  have  to  establish  under  the 
decree  a  legal  or  equitable  debt  against 
the  estate  of  the  intestate 

(a)  2  Ru88.  191.  See  Winier  (b)  2  Mer.  30.  See  Wilrn^r  v. 
▼.  Innes,  4  My.  <k  Cr.  110.  Currey,  ante,  p.  347. 
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1848. 

AiEBY  u  Hall,  v  ^^^  ^^^^ 

JVLr.  R  USSELL  and  Mr.  Oiffard  moved  for  the  produc-  where  execu- 
tion of  documents,  admitted  by  the  defendants'  answer  to  brthSfr  mIwct 
be  in  their  possession  or  power,  or  in  that  of  their  agent,  &c.  f^***^  ^. 
The  suit  was  for  the  administration  of  the  estate  of  a  the  cattody  or 

Doivei'  Oi  theur 

testator,  whose  executors  and  trustees,  the  principal  de-  J^^^t  in  Soot- 
fendants  were,  and  part  of  whose  property  was  situated  o^the^^a"^^ 
in  Scotland.     Among  the  documents  scheduled  were  cer-  property  wm, 

•  iii*it*i  •  i*  '^^  *^®  agent, 

tain  account  books,  admitted  to  be  in  the  possession  of  on  a  motion  for 
the  defendants'  agent  in  Scotland.     The  agent  made  an  j^d^that  he 
affidavit  that  he  was  employed  by  the  executors  as  their  ^^  "^^J*  ^^' 

r     J  J  many  other  per- 

factor  and  agent,  relative  to  the  estates  of  the  testator  in  Mi»f  and  that 
Scotland,  and  as  such  factor  kept  books  containing  entries  lated  to  the 
relative  to  the  said  estates,  being  the  books  referred  to  in  other'pereoMaf 
the  schedule  to  the  answer  of  the  executors,  but  that  he  7^®^  "  ^  ^^"^ 

m  question  in 

was  also  employed  by  other  persons  as  their  agent,  and  the  cause:— 
that  these  books  contained  entries  relating  to  the  pro-  executors  had 
perty  of  such  other  persons,  and  were  in  constant  use.         mixed  Aetesui. 
In  support  of  the  motion  it  was  contended,  that  this  top'*  accounts 

**  .TTT7f7        ^^  others  as 

Circumstance  afforded  no  answer  to  the  motion,  Lord  ^^aon  to  preclude  them 
having  held,  in  Freeman  v.  Fairlie  (a),  that  an  executor  th^^^JoSu 
was  bound  to  see  that  the  accounts  of  the  test«,tor*8  estate  T*^  ?!*"^ . 

tneir  power  i 

were  kept  separately;  and  that,  if  an  executor  thought  pro-  and  a  motion 

for  production 

per  to  put  the  testator's  account  into  his  banking  books,  was  refused  as 
he  should  not  be  allowed  to  tell  his  cestui  que  trust  that        ^^ 
he  should  not  see  the  original  accounts. 

Mr.  Wigram  and  Mr.  Cairns,  for  the  executors;  Mr.  De 
OeXy  for  other  defendants. 

The  Vice-Chanoellor  : — 

Lord  Eldon,  in  the  authority  cited,  alluded  to  the  case 
of  books  kept  by  the  defendant  himself,  and  in  which  he 
had  himself  made  the  entries  relating  to  different  estates. 

{a)  3  Mer.  43. 


490  CA8BS  IK  CHANCBB7. 

1848.^  The  present  case  is  not  one  of  that  kind.  An  agent,  not 
a  party  to  the  suit,  has  been  employed  by  various  persons, 
including  the  executors,  and  he  has  in  the  usual  course  of 
business  kept  all  his  accounts  in  the  same  set  of  booka 
How  can  I  order  the  executors  to  produce  such  books  as 
these?  I  cannot  treat  them  as  books  of  the  defendants'. 
The  order  cannot  extend  to  these  particulars. 


t/Wv  29«A.  Smith  v.  Pawsok.  7 

Where,  after       X  HE  plaintiff,   long  after  filing  the  bill,  obtained  an 

notice  to  dif-  ^       .  •     /•         a 

miti,  the  plain-  ^^der  to  sue  in  forma  pauperis. 

d^'^Int^^  Before  the  order  was  served,  the  defendant  gave  notice 

an  order  to  sue  of  motion  to  dismiss  the  bill  for  want  of  prosecution. 

tis,  and  fUeg  a  The  plaintiff  then  filed  a  replication. 

ISe^that  he  Although  the  order  to  sue  in  form&  pauperis  had  not 

mnit  pay  the  ^^n  served,  the  plaintiff's  solicitors  had  written  to  the 

cotti  of  the  mo-  ... 

tion  to  diamiu.    defendant's  solicitors,  stating  that  they  sent  therewith  a 

copy  of  an  order  to  sue  in  forma  pauperis. 
The  motion  to  dismiss  now  came  on. 

Mr.  FoUetty  in  support  of  the  motion. — As  replication  is 
filed,  the  only  question  is  as  to  costs.  But  this  question  is 
disposed  of  by  the  case  of  BaUard  v.  Catling  (a\  where  the 
Master  of  the  Rolls  held,  that,  where  the  order  had  not 
been  served  before  the  notice  of  motion,  the  plaintiff  was 
entitled  to  his  costs. 

Mr.  Stevens,  for  the  plaintiff,  contended,  that  the  circum- 
stance of  the  letter  having  been  sent  distinguished  the  cases. 

The  Vicb-Chancellob: — 

Independently  of  the  case  cited,  I  should,  perhaps,  not 
have  given  costs ;  but  the  Master  of  the  Rolls  is  at  least  as 

(a)  2  Keen,  606 ;  and  see  Church  r.  Marshy  2  Hare,  652. 
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likely  to  be  right  as  I  am;  and  I  might,  on  consideration,      ^848. 
be  of  the  same  opinion.     I  do  not  think  the  cases  distin- 
guishable, and  therefore,  on  the  authority  cited,  order  pay- 
ment of  costs  to  the  defendant. 


Babbt  v.  Maewott.  '  '  Jidy^ia. 

X  HE  testator  in  the  cause  directed  the  dividends,  in-  Petition  of  te- 

terests,  and  annual  proceeds  of  trust  funds,  to  be  paid  to  his  ^j^qiOry  wfa«- 

sister  for  her  separate  use,  and  the  capital  to  be  held  in  trust  ^*ie^^^ 

for  her  children  (who  were  still  under  age),  with  power  to  of  infimtteiuuitf 

.  .      .  .        .  .   in  remainder  to 

the  trustees  to  vary  the  mvestments,  and  to  invest  on  real  tnn^Mee  tmii 

.  .  fund  from 

security.  0^^,  ^  . 

The  trust  fund  was  in  court  andconsistedof  2630?.  13».  7d.  "o^RW  teen- 

nty  under  a 

Consols,  and  1472.  cash,  and  was  subject,  under  the  decree  power,  dia- 

•     A-i  .1  ^        i        1  1  miated  on  the 

in  the  cause,  to  the  payment  of  costs  when  taxed.  gromid  that  tha 

The  tenant  for  life  and  her  husband  and  infant  children  dS2dto'3S>" 
now  presented  a  petition  for  an  inquiry,  whether  it  would  ^^^  •ecuri^ 

*  ,       ,  *       "  ^  generally  mon 

be  for  the  benefit  of  the  infants  to  sell  out  the  residue  of  than  counter- 
the  fund,  after  payment  of  the  costs,  or  so  much  thereof  as  jncreaw  of 
would  produce  2000i,  and  to  invest  the  proceeds  on  a  mort-  "*«*"•• 
gage  of  certain  property  specified  in  the  petition. 

Mr.  MetccUfe  supported  the  petition. 

The  Vice-Chanoelloe  said,  that  in  ninety-nine  cases 
out  of  a  hundred  the  expenses  arising  from  a  mortgage 
security  more  than  counterbalanced  the  increase  of  income. 
His  impression  was,  that  it  would  not  be  for  the  benefit  of 
the  infants  in  this  case  to  make  such  an  investment,  and 
therefore  he  must  decline  to  direct  the  proposed  reference. 

No  order  was  made,  except  that  the  costH  of  the 
application  should  be  costs  in  the  cause  (a). 

(a)  See  Ex  parte  FrankfyUf  ante.  Vol.  1,  p.  528. 


.>'^^^^^t^      C    /^c^^iCE^ji^     ^- 


/' 


/ 
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1848. 

uitiijr.  6^A.  Hendbrson  v.  Keknicot.  ; 

Atctatorbe.  LaWRENCE  HENDERSON,  by  his  will,  dated  the 
2^  estate  to  29th  of  June,  1803,  bequeathed  all  his  personal  estate  to 
^  ^*H ''*  d  ^^  ^^®'  "^^^  Henderson,  and  her  assigns,  for  and  during 
after  her  death  the  tenu  of  her  natural  life  and  no  longer;  and  from  and 
andsiftena*  immediately  after  her  death,  he  bequeathed  all  his  per- 
mon^bot  tf ™    sonal  estate  and  effects  whatsoever  and  wheresoever,  and 

ttiyofhubro-    of  what  nature  or  kind  soever  the  same  might  be  or  con- 
then  and  nsters    ,  ,  .  . 
ihould  die  be-    sist,  uuto  his  brothers  and  sisters,  their  executors,  admi- 

camee^tiedto  nistrators,  and  assigns,  as  their  own  proper  goods  and 
^eirj^ares,       chattels  from  thenceforth  and  for  ever,  share  and  share 

then  the  teeta-  '      . 

tor  bequeathed  alike;  and  in  case  any  of  his  said  brothers  and  sisters 

or  her  80  dying  should  happen  to  die  before  they  hecwme  erUiUed  to  their 

^dren :—  respective  shares,  then  the  testator  gave  and  bequeathed 

iWd,  that  a  ^j^^  share  of  him,  her,  or  them  so  dying,  to  and  amongst 

Drother  of  the  . 

testator  who  the  children  of  such  deceased  brother  or  sister,  their  heirs, 
bat  died  before  executors,  administrators,  and  assigns,  as  their  own  proper 
Sb  te^e^^^-  g^^^s  ^^^  chattels  from  thenceforth  for  ever,  share  and 
titled  abso-        share  alike. 

mtely. 

The  testator  left  his  widow,  two  brothers,  and  three  sis- 
ters, surviving. 

The  present  suit  was  instituted  for  the  administration  of 
the  testator's  estate;  and  by  the  decree  the  income  of  the 
residuary  estate  was  ordered  to  be  paid  to  the  tenant  for 
life,  and  with  liberty  for  the  persons  entitled  in  remainder 
to  apply  at  her  decease. 

She  had  since  died,  and  this  was  a  petition  for  the  pay- 
ment out  of  court  of  a  share  claimed  by  the  representa- 
tives of  a  brother,  who  died  leaving  children  in  the  life- 
time of  the  tenant  for  life, 

Mr.  F,  BaUeyy  in  support  of  the  petition. — The  brother 
became  entitled  upon  the  death  of  the  testator,  although 
not  in  possession ;  and  therefore  his  representatives  became 
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entitled  on  his  decease.   The  gift  to  the  brother's  children        1848. 
was  merely  a  substitution  in  the  event  of  their  father  dying     HmpiBsoir 
in  the  testator's  lifetime.     [He  cited  Commiaaioners  of     Y^mum 
Charitable  OantrHnUions  v.  GoUer  (a),  and  Fry  v.  Lard  ShUf^ 
6om6(6).] 

Mr.  Freelingy  contr&. 

The  Vice-Chancellob: — 

But  for  the  cases  cited  I  should  probably  have  held  the 
expression  "  entitled''  to  mean  ''  entitled  in  possession." 
But  I  cannot  so  decide  without  contradicting  those  autho- 
ritie& 


A  similar  decision  was  given  on  the  petition  of  a  sister     Same  day. 
of  the  testator. 

Mr.  Bates^  for  the  petition. 

(o)  1  D.  &  War.  498.  {h)  3  Sim.  243. 


ROCKB  v.  CoOKE.    '  Jl^.  ^^ 

X  HIS  was  a  motion  on  behalf  of  the  Sheriff  of  Somer^  a  ihenfi;  who 
setshire,  for  an  injunction  to  restrain  the  respondents  a^^^^^" 
from  commencing  or  prosecuting  any  action  at  law  against  '^^  ^I^ 
the  sheriff  in  respect  of  his  proceeding  under  a  writ  of  eery  under  ift 
fieri  facias  issued  by  the  Court.     By  a  decree,  dated  the  not  ^titled  to* 
2nd  December,  1847,  the  plaintiff's  bill  in  the  suit  was  "^^^^^ 
dismissed,  with  cost&    The  costs  were  taxed  at  1432.  6s.  7c2.,  oeedingiagaintt 

him  by  itiBDff- 

and  a  writ  of  fieri  facias  under  the  Orders  of  10th  May,  en  to  the  mit, 

,b^ltr/^^t^^  ^  J?^»»*<^i^  S^XeJ^.M/f  S^^'  the  caM  of  re- 

ceiyen  or  ae* 
qnestraton  appointed  by  the  Courty  or  to  the  practioe  at  law  under  the  Interpleader  Act,  or  otherwiie. 
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1848.  ^  1839,  was  issued  to  levy  this  amount  The  sheriff  accord- 
ingly levied  in  the  house  in  which  the  plaintiff  resided  at 
Bath,  but  notices  were  served  on  the  sheriff's  officers  on 
behalf  of  the  respondents,  who  thereby  claimed  to  be  en- 
titled to  some  of  the  articles  seized. 

The  terms  of  the  notice  of  motion  were,  that  Joanna 
Rocke  (the  daughter  of  the  plaintiff)  and  Sir  John 
Williams,  the  alleged  landlord  of  the  premises,  might 
be  restrained  from  commencing  any  action  against  the 
sheriff  on  account  of  the  levies  on  the  goods;  and  that 
they  might,  within  seven  days  after  service  of  the  order 
thereon,  come  in  before  the  Master  and  be  examined  pro 
interesse  suo;  and  that  the  defendants  therein  named 
might  file  interrogatories  for  that  purpose  before  the 
Master  within  such  seven  days ;  and  that,  after  the  Master 
should  have  made  his  report  on  such  reference  and  ex- 
amination before  him,  such  further  order  might  be  made 
as  should  be  just ;  and  that,  in  case  such  interrogatories 
should  not  be  filed  within  the  time  so  to  be  appointed  for 
that  purpose,  the  sheriff  might  be  authorised  by  the  order 
of  the  Court  to  withdraw  his  said  levies,  and  to  give  up 
his  said  seizure  and  possession  of  the  said  goods  and 
chattels ;  and  in  that  case,  that  the  said  defendants  might 
be  restrained  from  commencing  or  prosecuting  any  action 
against  the  sheriff  for  not  levying  under  the  said  writs  of 
fieri  facias  upon  the  said  goods  and  chattels,  or  by  reason 
of  giving  up  levies,  seizure,  and  possession.  And  that 
they  and  Joanna  Rocke  and  Sir  J.  Williams  might  be 
ordered  to  pay  to  the  sheriff  his  costs  of  the  application, 
but  without  prejudice  to  the  question  by  whom  such  costs 
should  ultimately  be  paid ;  or  that  J.  Rocke  and  Sir  J. 
Williams  might  appear  before  the  Court,  and  state  the 
natxire  and  particulars  of  their  respective  claims  to  the 
goods  and  chattels  so  seized,  and  maintain  or  relinquish 
the  same,  and  abide  by  such  order  as  might  be  made  by 
the  Court. 
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Mr.  J,  A,  Cooke,  in  support  of  the  motion. — This  is  the  1846. 
first  case  of  this  kind  since  the  writs  under  the  1  &  2  Vict 
a  110  were  framed,  and  the  Court  will  probably  follow  the 
practice  which  has  been  adopted  in  courts  of  common  law 
in  similar  cases  under  the  provisions  of  the  Interpleader 
Act.  Until  these  writs  were  framed,  the  only  mode  of 
enforcing  payment  of  sums  directed  to  be  paid  by  the 
Court  of  Chancery,  was  by  sequestration;  and  when  the 
sequestrators  were  in  possession,  a  stranger  disturbing 
them  without  the  leave  of  the  Court,  would  be  guilty 
of  contempt.  In  such  a  case,  the  course  was  to  move, 
as  we  are  now  doing,  for  an  injunction  to  restrain  the 
strangers  from  proceeding.  Now  the  sheriff  is  substi- 
tuted for  sequestrators,  and  he  is  as  much  the  officer  of 
this  Court,  for  the  present  purpose,  as  the  sequestrators 
were,  and  interference  with  his  possession  is  as  much  a 
contempt  of  Court  as  was  the  interference  with  sequestra- 
tors. [He  cited  Bird  v.  LitUehaies  (a),  Hwndyn  v.  Ley  (6), 
Anmi.  (c),  Frcmklyn  v.  Thomas  (d),  and  Ha/wkshaw  v.  Par- 
kins {e).'\ 

Mr.  GUisse  and  Mr.  Freelingy  who  appeared  for  the  re- 
spondents, were  not  called  upon. 

The  Vice-Chancbllob: — 

I  cannot  introduce  the  practice  of  interposing  here.  It 
has  never,  I  believe,  been  done  yet,  and  I  entertain  too 
much  doubt  to  take  such  a  course.  It  appears  to  me  that 
the  practice  under  the  Interpleader  Act  does  not  apply  to 
such  a  case.     This  is  the  application  not  of  a  party  to  the 


(a)  Reg.  Lib.  A.  1742,  fol.  187;  (c)  6  Ves.  287. 
3  Swanst.  299,  n.  (d)  3  Mer.  234. 

(b)  3  Swanst.  301,  n. ;  Seton  (0)  2  Swanst.  649. 
on  Pecrees,  413,  415. 
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1848.        cause,  but  of  the  sheriff  himself,  who  must  look  to  others 

BooKi       for  his  indemuity. 
V.  Motion  refused,  with  costs. 

COOKB. 


Auff,  dth.         An  appeal  to  the  Lord  Chancellor,  by  way  of  renewal  of 
the  motion,  was  on  this  day  refused,  with  costs  (a). 

(a)  BocJU  Y.  Cooke,  2  Ph.  691. 


Aug.  lOth  MaoRab  v.  Holdsworth.n' 

*^^**-    A/r  ^     .      . 

Under  the  Co-  atLB.  J,  V.  PRIOR  moved  ex  parte  for  an  injunction 
^^AcL^6^&  6  ^  restrain  the  piracy  of  a  design,  registered  under  the 
Vict  c.  100,  Copyright  of  Designs  Act  (5  &  6  Vict  c.  100),  the  8rd  sec- 
of  a  design  pro-  tiou  of  which  Statute  (after  defining  the  seyeral  descrip- 
ActyiBentiUed  ^^<>^^  ^f  designs  protected  by  it)  provides,  that  the  pro- 
tean injunction  prietor  of  every  such  desiirn  shall  have  the  sole  riirht  to 

XMtnuning,  not    ^  ^  o  o  ^ 

merely  the  aaie,  apply  the  Same  to  any  articles  of  manufacture,  provided 
frctureofanj  the  samc  be  done  within  the  United  Kingdom  of  Great 
Se  dca^^i*^  Britain  and  Ireland,  for  the  respective  terms  mentioned 
appUed  during    in  the  Act,  to  be  Computed  from  the  time  of  the  design 

the  period  of  ,  ,  * 

the  protection,    being  registered  according  to  the  Act 
der oncompro-       ^^^  ^^^  ^"^  ^^^  affidavits  in  support  of  the  motion 
n^^rtayingau  gtated,   that  the  plaintiffs,   who  were   stuff  merchants, 
except  on  worsted  spinners,  and  manufacturers  of  damasks  at  Hali- 

i^jitmcUon,        fax  and  Bradford,  in  May,  1847,  employed  one  Thomas 

Mooney  (pattern  drawer),  who,  for  money  paid  him  by 
them,  and  from  particular  instructions  and  directions  giv- 
en him  by  them  personally,  invented,  drew,  and  design- 
ed, and  thereby  became  the  author  of  a  certain  new  and 
original  design  or  pattern,  for  the  purpose  of  being  appli- 
ed by  weaving  to,  in,  or  upon  woven  fabrics,  for  the  pat- 
tern and  ornamenting  thereof,  and  that  thereby  the  plain- 
tiffs became  the  proprietors  of  the  said  design  or  pattern; 
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that  the  pattern  was  new,  and  had  not  been  published        1848. 
within  G-reat  Britain  and  Ireland;  and  that  the  plaintiffs      ^u^Ram 
were   entitled  to  be  the  registered   proprietors  thereof,   „     *• 

HOLMWOBTH. 

under  the  stats.  5  &  6  Vict.  c.  100,  and  6  &  7  Vict  c.  65, 
or  one  of  them;  that  the  woven  fabrics  to  or  upon  which 
the  pattern  was  to  be  applied  were  articles  of  manufacture 
comprised  within  Class  12,  mentioned  in  the  former  of  the 
above  Act8;  that  the  plaintiffs  caused  the  design  to  be,  at 
a  great  expense  to  them,  sketched,  designed,  and  trans- 
ferred on  to  point  paper,  afterwards  read  off  and  stamped 
on  cards  for  application  to  jacquard  engines  and  power- 
looms,  for  the  purpose  of  applying  or  weaving  such  design 
into  woven  fabrics  called  ''damasks;"  and  that  they  did, 
before  the  publication  of  such  pattern,  duly  register  the 
same,  and  obtained  a  certificate  of  such  registration  secur- 
ing to  them  the  copyright  for  twelve  months  from  the 
18th  of  September,  1847;  that,  since  the  registration,  the 
plaintiffs  had  applied  the  design  to  woven  fabrics;  and 
that  the  demand  for  it  was  so  extensive,  that  they  had 
thirty  power-looms  in  full  work  with  it,  and  were  then 
producing  4000  yards  per  week ;  that  the  defendants,  since 
the  18th  of  September,  1847,  had  applied  the  design,  for 
the  purposes  of  sale,  to  and  to  the  ornamenting  of  various 
woven  fahrics  manufactured  by  them,  and  had  been  for 
some  time  preparing  the  necessary  patterns  on  point  paper 
and  stamped  or  perforated  cards,  to  enable  them  to  apply 
the  design  to  their  manufactures,  and  had  completed  the 
same  and  manufactured  from  them. 
The  injunction  was  granted. 

Mr.  Oole,  for  the  defendants,  in  support  of  a  motion  to  Auff,  14^. 
dissolve  the  injunction,  read  an  affidavit,  stating  that  they 
had  been  ignorant  of  the  registration  of  the  invention  for 
some  time,  and  that,  after  they  knew  of  it,  none  of  the 
articles  had  been  offered,  or  even  finished,  for  sale;  and 
that  none  were  intended  to  be  offered  for  sale  during  the 

VOL.  II.  L  L  D.  G.  s. 


498  0ASB8  IN  CHAKCBBY. 

1648.        continuance  o£  the  protection  granted  to  the  plaintiffs  by 
^2^[^£^      the  certificate  of  registration.    He  referred  to  the  7th  seo- 
V.  tion  of  the  5  &  6  Vict.  c.  100,  which  is  as  follows: — 

HOUSWOBTB* 

''And  for  preventing  the  piracy  of  registered  designs,  be 


it  enacted,  that  during  the  existence  of  any  such  right  to 
the  entire  or  partial  use  of  any  such  design,  no  person 
shall  either  do,  or  cause  to  be  done,  any  of  the  following 
acts  with  regard  to  any  articles  of  manufiwture  or  sab- 
stances  in  respect  of  which  the  copyri^t  of  such  designs 
shall  be  in  force,  without  the  licence  or  consent,  in  writing, 
of  the  registered  proprietor  thereof;  (that  is  to  say), 

**  No  person  shall  apply  any  such  design,  or  any  firaudu* 
lent  imitation  thereof,  for  the  purpose  of  sale,  to  the  oma* 
menting  of  any  article  of  manufacture,  or  any  substance, 
artificial  or  natural,  or  partly  artificial  and  partly  natund. 

"  No  person  shall  publish,  sell,  or  expose  for  sale,  any 
article  of  manufacture,  or  any  substance  to  which  such 
design,  or  any  fraudidoit  imitation  thereof,  shall  have 
been  so  applied,  af);er  having  received,  either  verbally  or 
in  writing,  or  otherwise,  from  any  source  oth^  than  the 
proprietor  of  such  design,  knowledge  that  his  consent  has 
not  been  given  to  such  application,  or  after  having  been 
served  with,  or  had  left  at  his  premises,  a  writt^i  notice, 
signed  by  such  proprietor  or  his  agent,  to  the  same  effect" 

He  contended  that  this  section  must  be  taken  in  con* 
junction  with  the  8rd  section,  and  must  be  held  to  restrict 
the  expression,  ^*  sole  right  to  apply  the  same,"  to  an  ap- 
plication for  the  ptbrpose  of  icde  during  the  period  of  the 
protection  afforded  by  the  Act 

Mr.  J.  V.  Prior,  for  the  plaintiffs. — ^If  the  privilege  were 
thus  restricted,  it  would  lose  a  great  part  of  its  value,  in- 
asmuch as  the  twelve  months,  during  which  protection 
is  afforded  by  the  Act,  might  be  employed  in  preparations 
for  the  purpose  of  selling  piracies  at  the  very  moment  when 
that  period  expired. 
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Mr.  CMe,  in  reply.  1848. 

The  Viob-Chahcillob  thought  that  the  manufacture,  holdiwoim. 
although  without  the  intention  of  selling  within  the  pe- 
riod, was  a  piracy  within  the  meaning  of  the  Act.  The 
Srd  section  conferred  the  title.  The  7th  section  must  be 
read*  in  conjunction  with  the  8th  (a),  which  provided  for 
ihe  reooyery  of  penalties  in  the  cases  specified.  It  did  not 
seem  possible  that  the  Legislature  should  have  intended 
the  Act  to  be  construed  as  the  ai^^ument  for  the  defend- 
ants contended.  His  Honor  thought  that  the  injunction 
must  go. 

A  compromise  was  then  agreed  to;  and  a  question  arose 
whether  an  carder  might  be  made,  granting  an  injunction 
and  staying  all  procedings  in  the  suit,  except  in  case  of  a 
breach  of  the  injunction. 

The  YiCE-CHANCELLoa  said,  that  such  a  form  of  order 
had,  he  thought,  been  used  in  seyeral  cases  of  the  kind. 

The  Order  was: — 

That  the  injunction,  awarded  on  the  10th 
day  of  August  instant,  against  the  defend- 
ants, restraining  them  and  each  of  them, 
their  workmen,  servants,  and  agents,  from 
selling  or  disposing  of  any  of  the  articles  of 
manufacture  to  which  the  plaintiffs'  design 
in  the  bill  mentioned,  or  a  fraudulent  imi- 
tation thereof,  had  been  applied,  as  in  the 
said  bill  mentioned,  and  from  applying  the 

(a)  Sect.  8.  ''And  be  it  enacted,  the  proprietor  in  respect  of  whose 
that,  if  any  person  commit  any  right  such  offence  has  been  corn- 
such  act,  he  shall  for  every  of-  mitted."    [Then  follow  provisions 
fence  forfeit  a  sum  not  less  than  for  the  recovery  of  the  penalty*] 
5^.,  and  not  exceeding  30?.,  to 
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plaintiffs'  said  design,  or  any  fraudulent  imi- 
tation thereof,  to  any  woven  fabrics  or  arti- 
cles of  manufacture,  be  continued  until  after 
the  1 7th  day  of  September  then  next  And 
,  it  was  ordered,  that  the  defendants  should 
!  forthwith  deliyer  up  to  the  plaintiffs,  for  the 
'  purpose  of  being  destroyed,  the  drawing  or 
drawings,  point  paper,  and  the  several  cards 
I  used  in  applying  the  design  in  plaintiffs'  biU 
mentioned ;  and  also  the  articles  manufac- 
tured by  the  defendants  to  which  the  said 
plaintiffs'  design  had  been  applied:  the  same 
to  be  verified  by  affidavit  And  that  it  should 
be  referred  to  the  vacation  Taxing  Master  to 
tax  the  reasonable  and  proper  costs  of  the 
plaintiffs  as  between  party  and  party,  and 
to  certify  the  amount  thereof.  And  that 
such  costs  when  taxed  be  paid  by  the  de- 
fendants ;  and  on  payment  thereof,  that  all 
further  proceedings  in  this  suit  should  be 
stayed,  unless  the  defendants  committed 
any  breach  of  the  injunction  already 
awarded ;  and  any  of  the  parties  were  to 
be  at  liberty  to  apply  to  the  Court,  as  there 
should  be  occasion  (a). 


(a)  Se«  MargtUxm  y.  Wright^  ante,  p.  420. 
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1848. 
July  Wth. 

Peknt  V,  Watts.  \   •  -^jg-  }ft  ^> 

A  TESTATOR,  named  Unett,  devised  his  real  estates,        ^^^- 

.  1849. 

which  consisted  of  lands  in  Shropshire  and  Herefordshire,  j^^  i^^ 

to  his  wife,  Rebecca,  in  fee  simple,  and  he  gave  and  be-  1850. 

queathed  his  personal  property  to  her  absolutely,  charged  \jth. ' 

with  the  payment  of  his  debts  and  legacies.     The  testator  An  mmt  and 

.        ,  .  niece  lived  toge* 

also  gave  to  his  niece,  Miss  Elizabeth  Stone,  a  legacy  of  ther,  the  fomer 
20001,  to  be  paid  to  her  whenever  his  wife  might  think  retidnarpTIS^ 
proper;  and  the  testator  appointed  his  wife  executrix  of  S*'"'^^!*^"" 

his  will.  huiband'i  will. 

He  died  in  1831,  and  the  widow  proved  the  will,  and  being  a  legatee 
possessed  herself  of  the  personal  estate  of  the  testator,  aertheiaiM' 
which  was  more  than  suflScient  for  payment  of  all  his  ^^-  ^^  ■<P*^ 

^   ^  ment  wai  enter- 

debtS  and  legacies.  ed  into  between 

Miss  Stone  continued  to  reside  with  Mrs.  Unett  after  niece' Bhouid 

release  her  le- 
gacy, on  the  aont  making  a  will  devising  to  the  niece  ]MUt  of  the  lands  devised  by  the  original  tes- 
tator.    A  release  and  wiU  were  accordingly  executed,  and  the  will  remained  onrevoked  till  the 
niece's  death ;  after  that  event  the  aunt  married  again: — Hdd,  that  the  release  must  be  treated  as 
binding  on  the  niece's  representative.  , 

By  an  antenuptial  settlement  the  aunt  had  conveyed  the  devised  estates  to  her  second  husband. 
After  her  death,  the  niece's  husband,  claiming  under  her,  filed  a  bill  against  the  aunt's  husband,  stat- 
ing, that  the  plaintiff  had,  since  the  aunt's  death,  obtained  knowledge  of  a  second  agreement  between 
the  aunt  and  niece,  whereby  the  aunt  contracted  to  convey  the  devised  estates  to  the  niece  or  her 
assigns.  The  defendant  admitted  by  his^answer  notice  of  the  first  agreement,  but  denied  any  no* 
tice  of  the  second ;  though  he  admitted  having  had  notice,  at  the  time  of  his  marriage  with  the 
aunt,  that  the  plaintiff  was  in  possession  of  one  of  the  estates: — Hddf  by  the  Yice-Chancellor, 
that  the  defendant  was  not  shewn  to  be  affected  with  notice  of  the  second  agreement,  if  it  ever  ex- 
isted; but  hMf  on  appeal,  that  the  pUintiff  was  entitled  to  have  issues  directed  as  to  the  existence 
of  the  second  agreement,  as  to  which  there  was  some,  though  insufficient  evidence,  in  the  cause;  and 
issues  were  directed  accordingly. 

Purchase  for  valuable  consideration  without  notice  may  be  a  good  defence,  although  the  l^al 
estate  is  outstanding  in  a  mortgagee. 

Where  publication  passed  on  the  24th  of  July,  after  having^^been  enlarged  on  the  defendant's  appli- 
cation, and  the  defendlant,  on  the  29th  of  July,  exhibited  articles  to  discredit  one  of  the  plaintiff's  wit- 
nesses, but  under  circumstances  rendering  it  doubtfuljwhether  any  evidence  to  be  obtained  thereon  could 
be  used,  the  Court  refused  amotion  on  Uie  8rd  of  August,  to  postpone  the  hearing  of  the  cause  (which 
was  in  the  paper  on  that  day),  on  the  ground  of  the  pendency  of  the  examination  under  the  articles. 

Pendency  of  an  appeal  firom  the  dismissal  of  the  bill  by  the  Vice-chancellor,  hdd  insufficient 
ground  for  directing  publication  to  pass  of  the  depositions  as  to  credit,  fer  the  purpose  of  their  being 
used  upon  the  appeal. 

Issues  having  been  directed  on  the  appeal,  and  one  of  the  witnesses  to  credit  having  gone  out  of 
the  jurisdiction,  the  Court  ordered  publication  to  pass  of  his  deposition. 

A  witness  to  credit  deposed,  that  he  believed  the  principal  witness  to  be  unworthy  of  belief,  on 
account  of  a  particuhir  tnmaaction,  which  he  detailed: — Hdd,  that  the  assignment  of  a  reason  for 
the  belief  was  insufficient  ground  for  suppressing  more  of  the  deposition  then  related  to  the  reason 
assigned.  The  same  witness  spoke  to  a  conversation,  in  which  the  principal  witness  had  given  an 
account  of  a  fiict  material  to  the  issue,  at  variance  with  his  testimony ;  the  Court  refused  to  suppress 
the  deposition,  although  the  principal  witness  had  not  been  cross-examined  as  to  this. 
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1848.  her  uncle's  decease,  and  in  the  year  1835  she  married 
Pbmvt  (with  Mrs.  Unett's  approbation)  the  plaintiff  Mr.  Penny, 
Wattb.       ^^^  ^^  ^  nephew  of  the  testator. 

Mr.  and  Mrs.  Penny,  after  their  marriage,  resided  in  the 
same  house  with  Mrs.  Unett  until  1836,  when  Mrs.  Penny 
died  without  leaving  any  issue. 

Mr.  Penny  continued,  after  his  wife's  decease,  to  reside 
with  Mrs.  Unett  until  his  second  marriage,  which  took 
place  in  1838.  They  then  separated,  on  not  very  friendly 
terms,  when  Mrs.  Unett  removed  to  London,  and  gave  up 
possession  of  a  portion  of  the  devised  estates  called  Broad- 
wood  Hall  to  Mr.  Penny,  who  continued  to  reside  there 
rent  free  until  AprU,  1844. 

In  December,  1843,  Mrs.  Unett,  who  was  then  of  the 
age  of  71,  married  the  defendant  Mr.  John  Watts,  of  New 
Town,  in  the  coxmty  of  Eildare. 

On  the  21st  of  January,  1846,  Mr.  Penny  filed  a  bill 
against  Mr.  and  Mrs.  Watts,  which  (as  subsequently 
amended)  stated  the  will  of  Mr.  Unett,  the  plaintiff's 
marriage  with  Miss  Stone,  and  her  decease,  without  having 
received  payment  of  the  legacy;  and  that  the  plaintiff  had 
become  her  personal  representative,  and  as  such  was  en- 
titled to  receive  the  legacy,  with  interest;  but  that  Mr& 
Watts  had  refused  to  pay  the  same  to  him.  It  farther 
stated  the  marriage  between  the  defendants  Mr.  and  Mrs. 
Watts,  and  that  Mrs.  Watts  had  thereupon  settled  on  Mr. 
Watts  her  real  estates,  including  Broad  ward  Hall,  of  which 
the  plaintiff  was  then  in  possession.  The  bill  also  alleged, 
that  the  legacy  was  well  charged  on  the  real  estate  of  the 
testator,  and  that  the  defendants  pretended  that  the  legacy 
had  been  released.  The  contrary  of  which  pretence  the 
bill  charged  to  be  true. 

The  prayer  was  for  an  account  of  what  was  due  to  the 
])laintiff,  and  its  payment  out  of  the  personal  estate;  and 
if  that  should  be  insufficient,  then  for  a  declaration  that 
the  plaintiff  was  an  incumbrancer  on  the  real  estate  for 
the  amount  of  the  legacy. 
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Mr.  and  Mrs.  Watts  by  their  joint  answer  denied  that  JlBi^' 
the  2,0002.  was  payable  to  the  plaintiff;  and  they  stated, 
according  to  their  belief,  that  during  the  months  of  July, 
August,  September,  and  a  part  of  October,  1831,  the  de- 
fendant Mrs.  Watts,  and  the  late  Mrs.  Penny,  then  Miss 
Elizabeth  Stone,  were  residing  at  Sandgate ;  and  that  some 
time  during  that  period,  prior  to  the  30th  of  August,  1831, 
it  was  agreed  between  them  that  Miss  Stone  should  release 
to  Mra  Watts  the  l^acy  of  2000^.,  and  that  Mrs.  Watts 
should  by  her  will  devise  to  Miss  Stone  a  part  of  the  real 
estates  devised  to  Mrs.  Watts  by  Mr.  Unett's  will;  and 
that  Miss  Stone  expressed  her  wish  that  the  estate  con- 
sisting of  the  farm,  messuage,  and  lands  called  Broadward 
Hall,  which  had  been  the  place  of  residence  of  the  testator, 
and  where  Miss  Stone  had  been  residing,  should  be  so 
devised  to  her  by  Mrs.  Watts;  and  that  Miss  Stone  stated 
to  Mrs.  Watts  that  she  preferred  Broadward  Hall  property 
to  certain  other  property  in  Herefordshire,  although  the 
latter  was  of  greater  value,  or  expressed  herself  to  Mrs. 
Watts  in  words  to  that  effect;  and  that  Mrs.  Watts  acceded 
to  the  wish  so  expressed  by  Miss  Stone,  and  agreed  to 
devise  to  her  the  estate  called  Broadward  Hall;  and  that, 
in  pursuance  of  the  agreement  so  made  between  them, 
Mrs.  Watts,  in  August,  1831,  while  at  Sandgate,  made  her 
will,  and  thereby  devised  the  last-named  estate  to  Miss 
Stone;  and  that  Miss  Stone,  by  deed  under  her  hand  and 
seal,  released  Mra  Watts  from  the  payment  of  the  legacy 
of  2000Z.  and  the  interest  thereof,  and  all  actions,  suits, 
claims,  and  demands  in  respect  thereof  They  also  stated, 
that  both  the  release  and  will  had  remained  in  the  posses- 
sion of  Mrs.  Watts,  unaltered  and  uncancelled,  until  after 
the  death  of  Mrs.  Penny.  In  another  passage  of  the  same 
answer,  Mrs.  Watts  stated,  that,  before  her  marriage  with 
the  defendant  John  Watts,  she  informed  him,  as  the  fact 
was,  that,  by  agreement  between  her  and  Elizabeth  Penny, 
before  the  marriage  of  the  said  Elizabeth  Penny  to  the 
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1846.^  said  plaintiff,  the  said  Elizabeth  Penny  had  given  up  her 
right  to  the  said  legacy,  and  that,  in  lieu  thereof,  the  de- 
fendant Rebecca  Watts  had  by  will  left  her  Broadward 
Hall,  but  that  the  defendant  Rebecca  Watts  was  not  versed 
in  matters  of  law,  or  the  nature  or  forms  of  legal  proceed- 
ings  or  assurances,  and  did  not  recollect  by  what  proceed- 
ing or  assurance,  or  other  means,  the  said  legacy  had  been 
so  given  up,  and  her  memory  being  defective  from  age,  she 
had  altogether  foigotten  the  said  release,  and  therefore  she 
was  unable  to  inform,  and  did  not  inform,  the  said  defend- 
ant John  Watts  thereof.  The  answer  also  stated,  that  Mr. 
Watts  had,  after  the  bill  had  been  filed,  found  the  release 
in  an  old  trunk  at  Broadward  Hall  in  a  mutilated  stat-e, 
and  that  the  lock  of  the  trunk  had  been  broken  open. 

Mr&  Watts  died  on  the  16th  of  April,  1846,  a  few  days 
after  putting  in  the  above  answer. 

The  plaintiff  filed  a  second  bill  in  August,  1846,  against 
Mr.  Watts,  stating,  that,  since  the  death  of  Mrs. Watts,  the 
plaintiff  had  discovered  that  in  1835,  shortly  before  the 
plaintiff's  marriage  with  Miss  Stone,  Mr.  Marston,  a  soli- 
citor, had,  upon  Mrs.  Watts's  instructions,  prepared  a 
second  agreement,  to  carry  into  effect  the  previous  agree- 
ment, and  that  this  second  agreement  was  executed  by 
Mrs.  Watts  and  Miss  Stone,  and  was  as  follows : — 

''An  agreement  entered  into  this  29th  day  of  September, 
1835,  by  and  between  Rebecca  Unett,  of  Broadward  Hall, 
in  the  parish  of  Clungunford  and  county  of  Salop,  widow, 
of  the  one  part ;  and  John  Penny,  of  the  same  place, 
bachelor,  and  Elizabeth  Stone,  of  the  same  place,  spinster, 
of  the  other  part,  as  follows : — ^Whereas  the  late  Charles 
Bay  ley  Unett,  of  Broadward  Hall  aforesaid,  deceased,  did 
by  his  last  will  and  testament  give  and  bequeath  to  the 
said  Elizabeth  Stone  the  sum  of  20002.,  and  appointed 
the  said  Rebecca  Unett,  his  widow,  sole  executrix  to  the 
said  will;  and  which  said  sum  of  2000^  has  not  been  paid 
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to  the  said  Elizabeth  Stone,  or  any  part  thereof.  And  1848. 
whereas  a  marriage  is  agreed  upon,  and  shortly  to  be  had 
and  solemnised  hj  and  between  the  said  John  Penny  and 
Elizabeth  Stone;  and  it  is  not  convenient  for  the  said 
Rebecca  Unett  to  pay  the  said  Elizabeth  Stone  or  her 
intended  husband  the  said  sum  of  2000Z. :  It  is  therefore 
hereby  agreed  by  and  between  the  said  parties,  that,  in 
consideration  of  the  said  Elizabeth  Stone  giving  up  to 
the  said  Rebecca  Unett  the  said  legacy  of  20002.,  the 
said  Rebecca  Unett  shall  effectually  secure  to  the  said 
Elizabeth  Stone  and  the  said  John  Penny,  her  intended 
husband,  all  her  the  said  Rebecca  Unett's  real  estates 
hereinafter  mentioned  and  described,  and  in  manner  and 
form  following: — It  is  therefore  hereby  agreed  by  and 
between  the  said  parties,  that  the  said  Elizabeth  Stone 
and  John  Penny  relinquish,  give  up,  and  release  to  the 
said  Rebecca  Unett,  from  the  day  of  the  date  hereof,  the 
said  sum  of  20002.  and  all  interest  due  thereon ;  and  for  the 
consideration  aforesaid,  and  also  in  further  consideration 
of  the  said  intended  marriage,  the  said  Rebecca  Unett 
doth  hereby  contract  and  agree,  by  good  and  sufficient 
conveyances  in  the  law,  or  by  her  last  will  and  testament, 
to  seise,  invest,  and  secure  to  them  the  said  John  Penny 
and  Elizabeth  Stone,  their  heirs  and  assigns  for  ever,  all 
and  every  the  real  estates  of  her  the  said  Rebecca  Unett, 
free  from  all  incumbrances,  situate,  lying,  and  being  within 
the  county  of  Salop ;  such  seisin  to  take  effect  and  com- 
mence from  the  day  of  the  death  of  the  said  Rebecca 
Unett,  and  not  before.  And  all  the  real  estates  belonging 
to  her  the  said  Rebecca  Unett,  situate  in  the  county  of 
Hereford,  she  reserves  for  her  life,  the  life  of  her  brother 
Humphrey  John  Stone,  and  the  lives  of  her  two  daughters 
Frances  Stone  and  Susannah  Stone,  in  order  to  make 
provision  for  their  maintenance  during  their  lives ;  and 
subject  thereto  the  said  Rebecca  Unett  hereby  agrees 
and  undertakes,  by  good  and  sufficient  conveyances  in  the 
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law,  or  by  her  last  will  and  testament,  ta  seise  and  secure 
to  the  said  John  Penny  and  Elizabeth  Stone  all  the  real 
estates,  and  shares  of  real  estates,  of  and  belonging  to  her 
the  said  Rebecca  Unett,  situate  within  the  county  of 
Hereford,  to  hold  to  them  the  said  John  Penny  and  Eliza- 
beth Stone  from  and  after  the  day  of  the  death  of  the 
said  Rebecca  Unett,  Humphrey  John  Stone,  Frances  Stone, 
and  Susannah  Stone,  their  heirs  and  assigns  for  oTer.  And 
it  is  further  agreed  between  the  said  parties,  that  a  deed 
of  settlement,  or,  should  it  be  found  most  adrisable,  a  will 
or  wills,  shall  be  made  and  executed  by  the  said  parties,  to 
effectually  secure  the  said  real  estates,  and  release  the 
said  legacy,  according  to  the  terms  and  conditions  herein 
written. — ^Witness  our  hands. 

(Signed)  **  Rbbbooa  Ukbtt, 

'*  Elizabeth  Stone.'' 

These  signatures  purported  to  be  attested  by  Mr.  Marston 
and  one  Lucy  Hyde. 

The  bill  then  stated,  that,  after  the  death  of  Mrs.  Penny, 
Mrs.  Watts  destroyed  the  agreement  of  September,  1 835, 
in  the  presence  of  Mr.  Marston  her  solicitor,  who  at  the 
time  told  her  she  had  no  right  to  do  so,  and  that  by  so 
doing  she  did  not  annul  the  agreement. 

The  plaintiff  by  this  bill  also  stated,  that  he  had  first 
discoyered,  subsequently  to  filing  his  first  bill,  that  the 
defendant  Mr.  Watts  had,  shortly  after  his  mairiage  with 
Mrs.  Watts,  induced  her  to  execute  a  conveyance  to  him 
of  all  the  real  estates  deyised  to  her  by  her  first  husband; 
and  charged,  that  the  defendant  Watts  had,  previously 
to,  and  at  the  time  of  the  execution  of  that  conveyance 
and  of  his  marriage,  had  notice,  and  had  heard,  and  was 
aware,  and  had  reason  to  believe  and  sUspect,  and  did 
believe  and  suspect,  that  the  above-stated  agreement,  or 
some  agreement  or  binding  undertaking  to  such  or  the 
like  effect,  had  been  duly  entered  into  between  Mrs.  Watts 
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and  the  plaintiff  and  his  wife;  and  that  the  same  waa,  1646, 
as  was  the  fact»  binding  on  Mrs.  Watts;  and  that  the 
plaintiff  was  entitled  to  the  real  estates  comprised  in  the 
said  indenture  or  deed,  under  the  said  agreement,  and 
according  to  the  terms  therec^;  or  else,  that  the  plaintiff 
was  entitled  to  receive  and  be  paid  the  l^gacj  of  20002. ; 
and  that  the  same  was  a  charge  upon  the  testator's  real 
estate,  devised  l^  his  said  wilL 

The  plaintiff  also  bj  his  bill  stated,  that  he  had,  to  the 
knowledge  of  the  defendant  Watts,  been  in  the  possession 
and  occupation  of  the  estate  called  Bxoadward  Hall,  up  to 
the  date  of  the  defendant  Watts  s  marriage;  and  that,  since 
the  death  of  Mrs.  Watts,  he  had  ascertained  that  she,  shortly 
after  the  death  of  the  plaintiffs  wife,  had  destroyed  the 
agreement  executed  by  her  in  1835,  as  above  mentioned, 
but  that  the  draft  of  that  agreement  was  still  in  existence, 
and  in  the  possession  of  Mr.  Marston,  in  whose  presence 
the  agreement  itself  had  been  destroyed. 

The  bill  charged,  that  if  any  release  had  been  executed 
by  the  plaintiff's  wife,  of  her  lega^sj,  it  was  without  con* 
sideration;  and  the  prayer  was  for  a  declaration  that  the 
plaintiff  was  entitled  to  the  benefit  of  the  agreement  of 
the  29th  day  of  September,  1835 ;  and  that  the  defendant 
Watts  might  be  decreed  to  perform  and  carry  into  execu* 
tion  the  same ;  and  to  convey  and  assure  all  and  singular  the 
said  real  estates  devised  to  Mrs.  Watts  by  the  will  of  Unett, 
and  other,  if  any,  of  the  real  estates  of  Rebecca,  his  late 
wife,  which  were  respectively  situated  in  the  coimties  of 
Salop  and  Hereford,  and  had  become  vested  in  the  de- 
fendant Watts,  so  that  the  same  might  become  vested  in 
the  plaintiff  free  from  incumbrances,  other  than  and  ex- 
cept such  estates  or  interests,  if  any,  as  were  then  subsist^ 
ing  under  or  by  virtue  of  the  agreement;  and  that  the 
defendant  Watts  might  pay  to  the  plaintiff,  as  the  Court 
should  direct,  the  proceeds  of  such  parts  of  the  premises 
as  had  been  sold  by  him ;  and  that,  if  the  plaintiff  diould 
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1848.  not,  in  the  judgment  of  the  Court,  be  entitled  to,  or  could 
not  obtain,  the  relief  therein  mentioned,  then  that  the 
defendant  Watts  might  be  decreed  personally  to  pay  to 
the  plaintiff  the  amount  of  the  legacy  of  20002.,  and  in- 
terest thereon;  and  that  the  plaintiff  might  be  declared 
entitled,  under  and  by  virtue  of  the  agreement  and  the 
circumstances  in  the  bill  mentioned,  to  a  lien  for  the  same 
on  the  premises  conveyed  to  the  defendant,  and  for  con- 
sequential relief;  and  in  the  alternative,  that  the  plaintiff 
might  have  the  benefit  of  the  bill  as  supplemental  to  the 
suit  instituted  by  him  against  the  defendant  John  Watts 
and  Rebecca,  his  wife,  when  that  suit  should  have  been 
duly  revived,  for  the  purpose  of  enabling  the  plaintiff  to 
obtain  such  relief  as  was  thereby  sought 

Mr.  Watts  by  his  answer  to  this  bill  stated,  that  the 
legal  estate  in  a  certain  portion  of  the  property  claimed 
was  outstanding,  and  he  set  forth  the  settlement  made  on 
his  marriage,  dated  the  8th  of  December,  184S,  by  which 
the  estates  in  dispute  were  conveyed  to  him  in  fee  (sub- 
ject to  the  life-estate  of  Mrs.  Watts  therein). 

By  his  answer  he  also  stated  his  belief,  that  between 
the  months  of  July  and  September,  1831,  the  plaintiff's 
wife,  while  residing  at  Sandgate  with  Mrs.  Watts,  had 
released  her  legacy  of  20002.,  on  condition  that  Mrs.  Watts 
should  leave  her  Broadward  Hall. 

To  the  plaintiffs  charge,  that  he  had  notice  of  this 
transaction  before  his  marriage,  the  defendant's  answer 
was  as  follows : — 

''  That,  previously  to  the  marriage  of  this  defendant  to 
the  said  Rebecca  Watts,  he  this  defendant  was  informed 
by  the  said  Rebecca  Watts,  in  a  conversation  with  her, 
and  had  ascertained  from  perusal  of  a  copy  of  the  will  of 
her  late  husband,  the  said  C.  B.  IJnett,  that  she  was  en- 
titled to  the  estates  of  the  said  testator,  devised  to  her  by 
the  said  will;  and  this  defendant  also,  previously  to  his 
marriage,  was  informed  by  her,  in  conversation,  that  by 
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agreement  between  the  said  Rebecca  Watts,  then  Rebecca  ^  1848. 
Unetty  and  the  said  Elizabeth  Penny,  then  Elizabeth 
Stone,  she,  before  her  marriage  with  the  said  plaintiff, 
had  given  up  her  right  to  the  said  legacy  of  20002.,  and 
that,  in  lieu  thereof,  the  said  Rebecca  Unett  had  by  will 
left  her  Broadward  Hall,  as  in  the  answer  to  the  said 
former  bill,  and  therein  before  mentioned ;  but  this  de- 
fendant says  he  positively  denies,  that,  previously  to  his 
said  marriage,  he  did  by  any  conversations  or  conver- 
sation, save  as  aforesaid,  or  any  inquiries  or  inquiry  of 
the  said  Rebecca  Watts,  or  any  other  persons  or  person, 
or  by  obtaining  the  perusal,  or  by  perusal,  of  any  writings 
or  writing  in  her  or  any  other  person's  or  persons'  pos- 
session or  power,  or  otherwise,  make  himself  in  any  man- 
ner acquainted  with  the  state  of  her  affairs,  or  any  of 
them,  or  her  proceedings  with  respect  to  the  real  or  per- 
sonal estate  of  the  said  testator,  or  the  administration 
thereof,  or  any  such  matters,  or  with  the  alleged  rights  or 
interests  of  the  said  complainant  in  respect  thereof,  or  any 
of  them,  or  all  or  any  of  the  particulars  in  the  said  bill  in 
this  cause  untruly  alleged,  respecting  the  alleged  agree- 
ment in  the  said  bill  in  this  cause  mentioned,  or  the  al- 
leged destruction  thereof,  or  the  said  complainant's  alleged 
rights  or  interests  in  respect  thereof;  or  that,  previously 
to,  or  at  the  time  or  respective  times  when  the  said  in- 
denture of  settlement  of  the  8th  of  December,  1843,  or 
any  other  indenture  or  deed,  or  indentures  or  deeds,  was 
or  were  executed,  or  of  his  marriage  with  the  said  Re- 
becca Unett,  this  defendant  had  any  notice  that,  or  of,  or 
had  heard,  or  was  in  any  manner  aware  that>  or  of,  or 
had  any  reason  to  believe  or  suspect  that  such  alleged 
agreement  as  in  the  said  bill  in  this  cause  stated,  or  any 
agreement  or  undertaking  to  such,  or  the  like,  or  save  as 
aforesaid  to  any  effect,  had  been  duly  or  otherwise  enter- 
ed into  between  the  said  Rebecca  Unett  and  the  said  com- 
plainant and  his  said  late  wife,  formerly  Elizabeth  Stone, 
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1848w  or  either  of  them^  or  that  the  same  was  binding  on  the 
Baid  Rebecca  Unett,  afterwards  Rebecca  Watts,  or  that  the 
said  complainant  was  entitled  to,  or  had  any  interest  in, 
the  real  estates  comprised  in  the  said  indenture  of  settle- 
ment, or  alleged  to  be  comprised  in  any  other  indenture 
or  indentures,  or  deed  or  deeds,  or  any  part  or  parts 
thereoi^  or  under  the  said  alleged  agreement  in  the 
said  bill  in  this  cause  set  forth,  according  to  the  terms 
thereof  or  otherwise,  or  that  the  said  complainant  was 
otherwise  entitled  to  reoeiye  or  be  paid  the  said  legacy  of 
2000i" 

The  defendant  then  set  forth  seyeral  letters  written  by 
the  plaintiff  to  Mrs.  Watts,  showing  that  the  plaintiff  him- 
self was  wholly  ignorant  of  the  rights  asserted  by  the  se- 
cond bill,  and  asserted  that  he  the  defendant  was  a  pur- 
chaser for  yalue  without  notice ;  and  he  claimed  the  heske- 
fit  of  that  defence  in  the  same  manner  as  if  it  had  been 
pleaded. 

Both  parties  went  into  evidoice,  and  the  defendant 
Watts  filed  a  bill  of  discoyery  on  the  24th  of  May,  1848, 
and  obtained  an  order  to  enlaige  publication,  on  the 
ground,  that  he  could  not  complete  the  examination  of 
his  witnesses  till  the  answer  came  in  to  the  bill  of  dis- 
covery. 

On  the  7th  of  July,  the  examination  of  witnesses  was 
concluded  by  the  cross^xamination,  by  the  defendant 
Watts,  of  one  of  the  plaintiff's  witnesses. 


July  llth.  On  the  11th  of  July,  the  defendant  Watts  moved,  upon 
notice,  forleave  to  further  cross-examine  this  witness  as  to 
some  statements  made  by  him,  for  the  purpose  of  enabling 
the  defendant  Watts  to  exhibit  articles  to  discredit  the 
witness,  if  he  should  deny  having  made  such  statementa 

Mr.  Rusadl  and  Mr.  Rogers,  for  the  motion. 
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Mr.  Wigram  and  Mr.  Basaigette  appoaed  it.  1846. 

The  Vicb-Changellob,  after  some  hesitation,  and  ex- 
pressing some  doubt,  acceded  to  the  motion ;  but  on  ap- 
peal, heard  before  the  Lord  Chancellor,  on  the  27th  of 
July,  1848,  the  order  was  discharged. 

The  following  cases  were  referred  to  on  this  point : — 
AUomey-Oeneral  v.  Hitchcock  (a)^  Piggott  v.  CroxhaU(b\ 
Vaughan  v.  WorraU  (c),  and  Sekuay  v.  Chappell  (d). 


Publication,  having  been  enlarged  till  the  24ith  of  July,     Jul^  SM. 
passed  on  that  day. 

The  defendant  Watts,  on  the  29th  of  July,  exhibited 
articles  to  discredit  the  witness  above  referred  to,  and 
obtained  an  order  as  of  course,  at  the  Rolls,  for  the  ex- 
amination of  witnesses  accordingly  (e).  The  articles  were 
to  the  following  effect : — 

By  the  first  article,  the  defendant  charged  and  alleged 
that  the  witness  was  a  person  of  bad  morals,  and  of  evil 
fame  and  character,  and  that  he  was  generally  reputed  and 
esteemed  so  to  be;  and  was  a  person  who  had  no  regard 
for  the  nature  and  consequence  of  an  oath ;  and  that  he 
was  a  person  whose  testimony  was  not  to  be  credited  or 
believed- 

By  the  second  article,  the  defendant  charged  and  alleged 
that  the  witness  did,  previously  to  his  examination  as  a 
witness  in  the  cause,  make  declarations  and  statements 
concerning  the  matters  deposed  to  by  him  as  such  witness, 
contrary  to,  and  materially  at  variance  with,  his  deposi- 
tions as  such  witness ;  to  wit,  that  the  witness,  prior  to  his 
examination,  to  wit,  on  or  about  the  Ist  of  January,  1844, 

(a)  1  Bzoh.  91.  {d}  IS  i&n.  113. 

(d)  1  8.  A  S.  467.  (e)  B^Penn^  y.TTotti,  llBmr. 

(c)  2  Mad.  322 ;  2  Swanst.  395.      298. 
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1848.  ^  did  have  a  certain  conversation  with  a  person  (who  was 
named  and  described),  touching  the  matters  in  question 
in  the  causes;  and  that,  in  such  conversation,  the  witness 
was  asked  whether  Mrs.  Unett  made  any  settlement  on 
her  niece,  Elizabeth  Stone,  on  her  marriage  with  the 
plaintiff;  and  that  the  witness,  in  answer  thereto  on  the 
same  occasion,  replied  as  follows:  viz.  ''No,  there  never 
was  anything  of  the  kind;''  and  when  he  (thereby  mean- 
ing the  plaintiff)  was  married  to  his  present  wife,  they 
wanted  her  (thereby  meaning  the  said  Mrs.  Unett)  to  join 
in  a  settlement,  but  she  (thereby  meaning  Mrs.  Unett) 
would  not  see  her  father  and  mother  on  the  subject,  and 
that  the  plaintiff  felt  very  sore  on  the  subject ;  or  that 
the  witness  had  expressed  himself  to  that  or  the  like 
effect  And  the  defendant  further  charged  and  alleged, 
that  the  witness,  prior  to  his  said  examination,  to  wit,  in 
or  about  the  month  of  August,  1841,  did  have  a  certain 
conversation  with  another  person  (who  was  named  and 
described),  touching  the  matters  in  question  in  this  suit, 
and  touching  the  alleged  agreement  for  a  settlement  in 
question  in  this  cause;  and  that  on  such  occasion  the 
witness  said,  ''  I  always  understood  that  a  deed  should 
be  stamped  to  have  any  effect,  but  that  (thereby  mean- 
ing the  alleged  agreement)  had  none ;"  or  that  the  wit- 
ness did  on  that  occasion  say  and  express  himself  to  that 
or  the  like  effect ;  which  several  statements  and  declara- 
tions of  the  witness,  so  made  by  him,  the  defendant  al- 
leged to  be  contrary  to  and  at  variance  with  his  deposi- 
tions as  a  witness  in  the  causes. 


Aug.  l4f.         The  cause  came  on  this  day  to  be  heard. 

Mr.  RuaseU  and  Mr.  Rogers,  for  the  defendant  Watts 
asked  that  it  might  stand  over,  on  the  ground  of  the  pen- 
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dency  of  the  examination  to  discredit  the  witness  of  the        1848. 
plaintiff. 

Mr.  Wigram  and  Mr,  Bazaigette,  for  the  plaintiff,  objected, 
and  cited  OiU  y.  Wa;tson(a).  They  also  contended,  that, 
upon  the  articles  themselves,  it  was  manifest  that  the  ex- 
amination under  them  could  not  be  used  in  the  cause, 
inasmuch  as  they  related  to  declarations  of  the  witness 
with  reference  to  questions  put  in  issue  in  the  cause, 
whereas  it  was  clearly  established  that  an  examination  to 
discredit  a  witness  must  be  confined  to  matters  immaterial 
to  the  question  in  issue. 

Mr.  Russell,  in  reply,  referred  to  PiggoU  y.  CroxhaU(b). 

The  Yice-Chakosllob  said,  that  the  argument  in  sup- 
port of  the  application  for  postponement  seemed  to  as- 
sume that  a  party  could,  after  publication,  exhibit  inter- 
rogatories to  proye  that  a  witness  who  had  been  examined 
had  said  something  at  yariance  with  his  testimony  on  a 
question  material  to  the  issue.  His  Honor  referred  to 
White  Y.  Fu88eU{c).  ELis  present  impression  was,  that, 
with  respect  to  the  first  of  the  articles,  the  time  at  which 
the  articles  were  exhibited,  and,  as  r^arded  the  second 
article,  its  subject,  prevented  the  pendency  of  the  exa- 
mination under  either  of  these  articles  from  being  a  valid 
reason  for  postponing  the  hearing.  As,  however,  at  that 
period  of  the  day  the  Court  could  not  proceed  further,  and 
the  following  day  would  probably  be  taken  up  by  the  pe- 
titions in  bankruptcy,  if  the  defendant's  coxmsel  desired  a 
further  opportunity  of  arguing  the  question  of  postpone- 
ment, the  defendant  might  take  leave  to  give  notice  of  a 
motion  for  that  day  to  postpone  the  hearing. 


(a)  3  Atk.  522.  (S)  1  S.  <!r  S.  467.  (c)r9  Yea.  127. 

VOL.  XL  MM  D.  G.  a 
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1848.  On  the  Ist  of  August  the  defendant  Watts  accordingly 

served  the  plaintiff  with  notice  of  motion  for  the  3rd  of 
August,  that  the  hearing  of  the  cause,  or  (if  in  the  mean- 
time the  same  should  be  part  heard)  the  further  hearing, 
might  be  postponed  pending  the  examination  of  witnesses 
under  the  articles. 


Aug.  3nf.         The  cause  being  in  the  paper  on  this  day, 

Mr.  Russdl  and  Mr.  Rogers  moved,  in  pursuance  of  the 
above  notice. 

They  cited  Whitey.FttsseU^a),  AUorney-OeneraiY.  Hitchr 
cock(b),  Piggott  v.  GroxhaU(c).    But 

His  Honor,  without  calling  on  the  plaintiff's  counsel, 
refused  the  motion  with  costs. 


The  hearing  of  the  cause  then  proceeded. 

Aug,  4th.  6th,  Mr.  Wigram  and  Mr.  Bazalgette  for  the  plaintiff. — It 
is  clear,  upon  the  admissions  and  evidence,  that  the  plain- 
tiff was  in  the  actual  possession  and  occupation  of  Broad- 
ward  Hall,  with  the  knowledge  of  the  defendant,  previously 
to  and  after  his  marriage  with  Mrs.  Watts  and  the  date 
of  the  conveyance  by  her,  under  which  the  defendant 
claims.  Now  possession  is  primfi  facie  evidence  of  an  estate 
in  the  possessor  in  fee  simple.  At  all  events,  this  posses- 
sion was  such  evidence  of  an  estate  in  the  property,  as 
to  render  it  incumbent  on  the  defendant  Mr.  Watts  to  in- 
quire of  the  plaintiff  as  to  the  nature  of  his  tenancy,  and 
in  default  of  his  doing  so,  to  constitute  notice  to  him  of  all 
the  equities  which  the  plaintiff  had  upon  the  property: 

(a)  19  Ves.  127.  (b)  1  Exch.  Rep.  91. 

(c)  1  S.  &  S.  467. 
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PowM  y.  D%am{a\  Atten  ▼.  Anihony(b)y  Taylor  ▼.  StOh  1848. 
bert  (c)y  Hiem  ▼.  MUl  (d)y  Danida  y.  Davison  (e)y  Taylor 
y.  Baker  (/),  Wkiibread  y.  Jordan  (g) ;  in  which  last  case 
Mr.  Baron  Alderson  said^  ''I  apprehend  that  when  a 
party,  haying  knowledge  of  such  facts  as  would  lead  any 
honest  man,  using  ordinary  caution,  to  make  further  in- 
quiries, does  not  make,  but,  on  the  contrary,  studiously 
ayoids  making  such  obyious  inquiries,  he  must  be  taken 
to  haye  notice  of  those  facts,  which,  if  he  had  used  such 
ordinary  diligence,  he  would  readily  haye  ascertained" 
These  words  express  the  rule.  The  difficulty  is  in  their 
application;  but  it  is  submitted  that  the  facts  in  this  case 
bring  it  within  the  rule. 

The  defendant)  howeyer,  had  more  than  the  mere  occu- 
pation of  the  premises  by  the  plaintiff,  to  excite  him  to 
yigilance  He  expressly  admits  that  he  had  notice  that 
there  had  been  this  legacy,  and  that  there  had  been  trans- 
actions as  to  it  The  defendant  sets  up  some  release  of 
the  legacy.  The  only  release  proyed  giyes  the  title  to  the 
lands  claimed  to  the  plaintiff;  and  if  that  title  was  de- 
stroyed, or  if  the  condition  on  which,  or  the  consideration 
for  which,  the  release  was  giyen,  failed,  the  release  was  itself 
destroyed.  [The  Vtce-OhariceUor. — ^Was  the  defendant  en- 
titled to  assume  that,  being  informed  as  to  part  of  the 
transaction,  he  was  informed  as  to  the  whole  ?]  With  re- 
gard to  the  defence  of  purchase  for  yaluable  consideration 
without  notice,  that  defence  is  only  ayailable  when  the 
defendant  has  the  legal  estate.  Here  the  legal  estate  was 
outstanding  in  a  mortgagee. 

Mr.  MusseU  and  Mr.  Rogers  for  the  defendant. — It  is 
clear,  that,  in  point  of  fact  and  law,  the  legacy  was  re- 

(a)  2  BaU  ^  B.  416.  (e)  16  Yes.  249. 

{h)  1  Mer.  282.  (/)  6  Price,  306. 

(c)  2  Ves.  jun.  437.  (y)  1  Y.  <fe  C.  Bxch.  303,  328. 

id)  13  Yes.  114. 

M  M  2 
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184a  leased.  The  consideration  for  the  release  was  the  will 
which  Mra  Unett  made  in  Mra  Penny's  favour.  That 
will  remained  unrevoked  up  to  Mrs.  Penny's  deatL  What 
happened  after  that  is  immaterial,  since,  assuming  the  will 
to  have  remained  in  force,  the  devise  would  have  lapsed 
by  Mrs.  Penny's  death  in  Mrs.  Watt's  lifetime.  The  con- 
dition cannot  be  said  not  to  have  been  performed,  nor  is 
the  release,  even  if  considered  to  be  conditional,  avoided 
or  affected  by  anything  which  has  since  occurred.  The 
claim  to  the  legacy  therefore  fails.  The  claim  to  the 
estates  is  equally  groundless.  The  evidence  fails  to  shew 
the  existence  of  the  pretended  agreement  of  1835.  But 
even  if  any  such  agreement  was  proved,  it  was  made  with- 
out consideration,  for  the  legacy  had  already  been  released, 
and  the  agreement  did  not  pass  the  estate,  but  left  some- 
thing to  be  done;  and  equity  will  not  assist  volunteers: 
Taaker  v.  SmaU(a),  Moreover,  the  defendant  is  a  pur^ 
chaser  for  valuable  consideration  without  notice.  He  was 
only  informed  of  the  understanding  as  to  a  will  being 
made  in  Mrs.  Penny's  favour,  and  was  not  bound  to  in- 
quire further,  nor  could  he  be  affected  with  constructive 
notice  of  a  supposed  transaction,  of  which  even  the  pre- 
sent plaintiff,  as  well  as  himself,  was  altogether  unaware, 
and  which  even  now  may  turn  out  to  have  no  foundation 
in  fact 

Jones  Y,Smtth(b)  was  a  much  stronger  case  of  constructive 
notice,  and  still  the  Court  held  the  notice  insufficient  And 
the  tendency  of  modem  decisions  is  to  narrow  and  not  ex- 
tend the  doctrine  of  constructive  notice.  Nor  was  the  pos- 
session of  part  of  the  property  by  the  plaintiff  sufficient  to 
affect  the  defendant  with  notice  of  this  supposed  agreement^ 
of  which  the  plaintiff  himself,  having  no  notice,  could  not, 
even  if  inquiry  had  been  made  of  him,  have  given  any 
information:   AUen  v.  Anthony  (c),  Jackson  v.  Rows  (cQ, 


(a)  3  My.  h  Gr.  70.  (c)  1  Mer.  282. 

(3)  1  Ph.  244.  (<0  2  S.  <b  S.  472. 
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Tayhr  v.  Sibbert  (a),    Miles  v.  Lcmgley  (b),    Crofton  v.      ^^8^ 
Ormfby  (c),  ffcmbury  v.  Litschfidd  (d).     Besides,   actnal 
notice  is  charged,  and  under  that  allegation  mere  construc- 
tive notice  cannot  be  relied  upon:  Wilde  y.  Oibeon (e). 

As  to  the  argument  on  the  ground  that  the  legal  es- 
tate is  outstanding,  it  is  not  necessary,  to  give  validity  to 
a  plea  of  purchase  for  valuable  consideration  without  no- 
tice, that  the  purchaser  should  have  the  legal  estate  (/). 
On  the  contrary,  the  plea  is  available  even  against  the 
claim  of  a  person  having  a  legal  estate :  Jerrard  v.  Satire 
der8(g).  [They  also  cited  West  v.  ReidQi),  Plwrnb  v. 
FhiiU  (i),  WaUwin  v.  Lee  (k),  and  Malpas  v.  Acland  (/).] 

Mr.  Wigram^  in  reply. — The  decision  of  the  Lord  Chancel- 
lor, in  the  case  of  Jones  v.  Smith,  has  gone  as  far  as  any  case 
has  hitherto  gone  in  holding  a  purchaser  not  to  be  affect- 
ed by  notice  of  the  contents  of  a  document  of  the  existence 
of  which  he  has  been  informed  But  the  Court  appears  to 
have  founded  its  judgment  in  that  case  on  the  fact  that 
the  defendant  was  expressly  informed,  that,  though  there 
was  a  settlement,  yet  that  it  did  not  affect  the  property  in 
question,  and  that  he  believed,  and  had  a  right  to  believe, 
the  whole  of  that  information.  Now  it  is  not  pretended 
in  the  present  case,  that  Mr.  Watts  had  any  such  negative 
statement  made  to  him. 

Malpas  V.  Ada/nd  (m)  is  in  principle  like  the  present 
case.  That  was  a  bill  to  set  aside  a  lease  granted  by 
several  persons  to  the  defendant,  the  lease  containing  a 

(a)  2  Yes.  437.  £fmpn  v.  jEvana,  1  J.<feL.  263;  but 

{h)  2  Ru88.  A  My.  626.  see  Collins  v.  Archer,  1  Rum.  4 

(c)  2  Sch.  ^  Lef.  683.  My.  284. 

(d)  2  My.  ^  K.  629.  (A)  2  Haie,  249. 
le)  12  Jur.  629.  (i)  2  Anst.  432. 
(/)  See  Sug.  y.<bP.  1016, 11th  {k)  9  Yes.  24. 

edit.  (0  3  Rum.  273. 

(^)  2  Yes.  jun.  454;  and  see         (m)  Ibid. 
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^^^  ^  recital^  that  one  of  the  lessees  was  seised  of  the  premises 
upon  trust,  for  the  other  lessees,  '^  for  such  estates  in  pos- 
session, reversion,  or  remainder,  as  they  became  entitled 
to  after  the  decease  of  M.  C. ;'"  and  the  Master  of  the  Rolls 
held,  that  such  a  recital  rendered  it  incumbent  on  the 
lessee  to  have  made  further  inquiries. 

The  Vice-Chancellor  reserved  his  judgment,  and  said, 
that  if  he  should  be  of  opinion  that  the  disputed  fact  of 
the  alleged  agreement  of  1835  was  material,  there  must  be 
issues  directed. 

Avg.  \Oth.    The  Vioe-Chancellor  : — 

In  the  year  1831,  Mrs.  Unett  became  the  widow  and  uni- 
versal devisee  of  Mr.  Unett,  a  gentleman  of  considerable 
landed  property  in  Shropshire  and  Herefordshire.  She  had 
not  any  child  or  descendant,  and,  having  passed  her  first 
youth  (she  was  bom,  as  I  collect,  in  or  before  the  year  1772), 
and  having  near  relatives,  some  of  them,  at  least,  appear  to 
have  had  expectations  firom  her, — expectations  that  might 
fairly  have  been  thought  not  ill-founded.  A  niece.  Miss 
Stone,  lived  with  her,  and  in  the  year  1835  married,  with 
her  approbation,  Mr.  Penny,  the  plaintiff,  a  nephew  of 
Mrs.  Unett.  The  three  thenceforth  lived  together  until 
Mrs.  Penny's  death,  which  happened,  I  think,  as  early  as 
the  year  1836.  But  the  aunt  and  nephew  appear  not  to 
have  separated  before  his  second  marriage,  which  took 
place,  I  believe,  in  1838  or  1839.  After  the  separation 
(whether  one  altogether  friendly  or  not  so),  Mra  Unett, 
in  December,  1843,  bestowed  her  property,  with  her  hand, 
on  a  gentleman  described  in  their  marriage  settlement  as 
John  Watts,  of  New  Town,  in  the  county  of  Eildare, 
Esquire,  the  defendant, — a  circumstance  that  had  no  ten- 
dency, certainly,  to  reunite  the  plaintiff  and  his  aunt,  who 
died  in  two  or  three  years  after  she  had  become  Mrs.  Watts. 
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She  was,  of  course,  succeeded  by  Mr.  Watts  in  all  that  she  ^1848. 
had.  Against  him  the  plaintiff  now  claims  the  benefit  of 
an  agreement  to  settle  his  aunt's  estates,  after  her  death, 
on  the  plaintiff  and  his  late  wife,  which,  as  the  plaintiff 
says,  was  made  in  1835,  on  the  occasion  of  their  marriage; 
and,  alternatively,  a  legacy  of  20002.,  bequeathed  to  her 
by  the  aunt's  former  husband,  Mr.  TJnett,  but  which  it  is 
the  plaintiff's  case  that  the  alleged  agreement  of  1835  was 
intended  to  satisfy. 

The  defendant  denies  that  there  was  such  an  agreement 
He  says,  also,  that  if  it  existed,  he  became,  by  his  settle- 
ment and  marriage,  a  purchaser  of  the  estates  for  valuable 
consideration  without  notice  of  it ;  and  insists,  moreover, 
that  all  title  to  the  legacy  became,  in  Mrs.  Penny's  life- 
time, absolutely  extinguished,  and  that,  were  it  not  so, 
there  are  not  assets  for  the  payment 

It  is  to  be  observed,  that  there  are  in  this  suit  (if  the 
litigation  before  the  Court  can  be  said  to  consist  of  a 
single  suit)  several  bills,  of  which  the  first  was  filed  in  the 
lifetime  of  Mrs.  Watts  (of  course  after  her  marriage  with 
the  defendant),  and  answered  by  her  as  well  as  the  de^ 
fendant.  She  died,  I  think,  within  four  or  five  days  after 
putting  in  the  answer.  This  biU  was,  in  its  original  state, 
and  has  continued  to  be,  a  bill,  having  no  reference  to  the 
alleged  agreement  of  1835,  but  confined  to  the  legacy.  It 
was  amended  after  her  death,  and,  I  think,  not  immi^ 
terially;  nor  was  the  second  bill,  that  raising  the  case  as 
to  the  alleged  agreement  of  1835,  filed  in  her  lifetime. 

The  plaintiff  and  the  defendant  have  both  gone  into 
evidence,  and  the  cause  has  been  earnestly  disputed  and 
very  well  aigued. 

The  first  question  for  consideration  seems  to  be,  whether 
Mr.  Watts,  the  defendant,  before  his  marriage,  had  notice, 
actual  or  constructive,  of  the  agreement  (which  is  alleged 
to  have  been  dated  .29th  September,  1835),  if  such  an 
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1848.  agreement  there  was.  Now,  assuming  that  there  was  sach 
an  agreement,  I  think  that  the  tenancy,  or  occupation,  or 
possession  bj  Mr.  Penny,  the  plaintiff,  of  that  portion  of 
the  estates  in  dispute,  of  which  he  had  the  tenancy,  or 
occupation,  or  possession,  at  the  time  of  Mr.Watts's  mar- 
riage, did  not  amount  to  constructiye  notice,  or  carry  with 
it  constructive  notice,  to  Mr.  Watts  of  the  agreement. 

A  title  in  possession  was  not  by  the  agreement  con- 
ferred, or  contracted  to  be  conferred,  on  Mr.  Penny  before 
the  decease  of  Mrs.  Watts.  He  could  not^  during  her  life, 
have  resisted,  or  been  relieved  against  an  ejectment  on  the 
ground  of  the  agreement,  or  rightfully  refused  on  the 
ground  of  it,  to  relinquish  possession  to  her  of  that  of 
which  he  was  as  tenant  or  otherwise,  in  the  possession  or 
occupation.  This  tenancy,  this  possession,  this  occupation, 
commenced  after  the  agreement;  and  having  had  neither 
reference  to  it,  nor  connection  with  it,  nor  a  capacity  of 
being  in  Mrs.  Watts's  lifetime  protected  by  it,  appears  to 
me  immaterial  on  the  present  occasion, — a  conclusion,  as  I 
think,  consistent  with  Daniels  v.  Dav%8(m(a)y  and  AUen  v. 
Anthony(b). 

It  is  contended,  however,  that,  before  the  marriage  of 
Mr.  and  Mrs.  Watts,  he  received  from  her  information,  or 
a  communication,  which  amounted  to  actual  or  construc- 
tive notice  of  the  agreement,  if  such  an  agreement  there 
was.  This  information,  this  communication,  is  proved 
only  by  the  answer  of  Mr.  Watts  and  his  wife,  and  his 
subsequent  answer,  and  is  so  proved  in  these  terms. 
[Here  his  Honor  read  the  passages  in  Mr.  Watts's  answer, 
set  out  ante,  pp.  508,  509,  510.] 

Considering  the  language  of  Mr.  Unett's  will,  the  trans- 
action of  1831,  between  his  widow  and  her  niece,  and  the 
time  of  the  latter's  death,  I  think  that  it  would  not  be 
safe  or  proper  to  treat  the  information  or  communication 

(a)  16  y«s.  249.  (5)  1  Mer.  282. 
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thus  mentioned,  as  conyejing  or  amounting  to  notice  of  ^848. 
the  agreement  of  1835  (if  there  was  such  an  agreement), 
whether  Mr.  Penny,  before  the  marriage  between  Mr.  and 
Mrs.  Watts,  was  aware  or  not  aware  that  such  an  agree- 
ment had  been  made.  It  appears  to  me  impossible,  on 
the  materials  before  the  Court,  to  say  that  Mr.  Watts,  be- 
fore his  marriage,  had  notice,  actual  or  constructiye,  of 
the  agreement,  if  any,  of  1835. 

It  has  been  argued,  however,  that,  notwithstanding  his 
marriage  settlement,  he  is  precluded,  as  to  some  part  at 
least  of  the  lands  in  question,  from  defending  himself  as 
a  purchaser  for  valuable  consideration  without  notice  by 
the  mortgages  or  mortgage,  which  prevented  the  legal 
estate,  in  some  portion  at  least  of  the  lands,  from  passing 
under  the  settlement  This  argument  I  do  not  think  well 
founded.  I  am  of  opinion,  that,  upon  the  record  before 
the  Court,  Mr.  Watts  must  be  taken  to  have,  as  a  purchaser 
for  valuable  consideration  without  notice  of  the  plaintiff's 
alleged  title,  a  right  effectually  to  resist  his  claim  under 
the  agreement,  if  any,  of  1835,  as  a  defendant,  in  this 
jurisdiction. 

Upon  the  question,  whether  in  truth  there  was  such  an 
agreement,  as  well  as  upon  the  question  whether,  suppos* 
ing  the  marriage  of  Mr.  and  Mrs.  Watts  not  to  have  taken 
place,  the  agreement  or  document  of  1835  could  have  been 
enforced  against  Mrs.  Watts,  or  her  heir  at  law,  or  any 
claiming  under  her  as  volunteers,  I  desire  to  be  under- 
stood as  neither  expressing  nor  intimating  any  opinion. 
Then  comes  the  question  of  the  legacy  of  20002L,  which  I 
assume  not  to  have  been  a  bequest  merely  precarious. 
Setting  the  alleged  agreement  of  1835  out  of  the  case,  it 
would,  I  think,  be  unsafe  and  improper  not  to  treat  the 
transaction  of  1831,  between  the  aunt  and  niece,  as  bind- 
ing, especially  on  the  present  record.  It  was  in  the  nature 
of  a  family  transaction,  a  family  arrangement:  it  was  not 
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1848.  impeached  during  the  niece's  lifetime;  it  was  not  im* 
peached  before  the  marriage  of  1843.  I  cannot  venture 
to  say  that  the  legacy,  if  not  well  released  absolutely  in 
1831,  was  not  then  released  upon  a  condition  which  has 
not  been  and  cannot  be  broken.  Any  other  case  for  the 
legacy  than  that  made  by  the  bill  which  Mrs.  Watts  an- 
swered, she,  of  course,  never  had  an  opportunity  of  answer- 
ing. Independently,  then,  of  the  alleged  agreement  of 
1835, 1  think  that  the  legacy  of  200(M.  must,  on  the  pre- 
sent record,  be  taken  to  give  Mr.  Penny  no  ground  of  suit 

But,  assimiing  the  alleged  agreement  of  1835  to  have 
been  made  as  contended  by  Mr.  Penny,  and  the  benefit  of 
it  to  have  been  lost  to  him  by  Mra  Unett's  marriage  with 
Mr.  Watts,  and  the  settlement  made  on  that  occasion,  I 
still  do  not  think  that  upon  this  record  there  can  be  taken 
to  be  any  right  of  suit  in  respect  of  the  legacy.  I  do  not 
conceive  that  the  agreement  of  1835  can  safely  be  viewed  as 
acknowledging  the  transaction  of  1831  to  have  been  invalid 
or  abandoned,  or  as  recognising  the  existence  in  1835  of 
any  enforceable  right  in  Mrs.  Penny  under  the  will  of  Mr. 
Unett;  although  the  legacy  may,  notwithstanding  the 
transaction  of  1831,  or  even  by  reason  of  that  transaction, 
have  formed  a  part  of  the  motives  for  the  agreement  of 
1835.  And  especially  this  must,  I  think,  be  the  correct 
view  of  the  case  for  every  present  purpose,  seeing  that,  as 
I  have  said,  the  only  bill  filed  in  Mrs.  Watts's  lifetime  was 
silent  as  to  the  alleged  agreement  of  1835,  and  treated  the 
title  to  the  legacy  of  20002.  as  affected,  if  at  all,  by  the 
transaction  of  1831,  and  that  only. 

If  it  could  be  useful  to  consider  whether  the  plaintiff 
loses  much  by  my  mode  of  viewing  his  case  as  to  the 
legacy,  I  should  think  it  likely  that  he  does  not  At 
least,  if  I  am  right  in  construing  Mr.  Unett's  will  as  not 
charging  his  real  estates  with  his  debts  or  legacies,  although 
one  at  least  of  his  debts  was  secured  by  mortgage,  consider- 


An  appeal  from  this  decision  was  heard  before  Lord 
Cottenham^  C,  in  Aprils  1849,  when  his  Lordship  con- 
sidered the  admissions  in  the  answer  sufficient  eyidence  of 
constructive  notice  to  render  it  proper  to  direct  issues. 
Issues  were  accordingly  directed,  to  try  whether  at  Mrs. 
Watts's  death  the  legacy  of  20002.  had  been  effectually  re- 
leased, and  if  so,  whether  it  was  released  in  consideration 
of  the  Broad  ward  estate  being  devised  to  Mrs.  Penny  or 
her  heirs,  and  whether  the  alleged  agreement  of  1835  was 
executed  by  Mrs.  Watts  (a). 
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ing  especially  that  Mra  Watts  was  a  married  woman  when        1848. 
she  died. 

It  has  been  contended,  in  argument,  for  the  defendant, 
that  the  pleadings  are  in  such  a  state  as  to  preclude  the 
plaintiff  from  raising  the  points,  or  some  one  or  more  of 
the  points,  to  which  I  have  been  adverting.  I  have 
assumed,  without,  however,  meaning  to  decide,  this  con- 
tention of  the  defendant  to  be  unfounded. 

I  am  on  the  whole  of  opinion,  that  the  bills  must  be  dis- 
missed, and  (notwithstanding  the  particular  construction 
of  the  suit  or  suits)  without  costs. 


On  this  day,  and  during  the  pendency  of  the  appeal        1849. 
above  mentioned,  Jan.  ISth. 

Mr.  Russell  and  Mr.  Rogers^  for  the  defendant  Watts, 
moved  that  publication  might  pass  of  the  depositions  of 
witnesses  who  had  been  examined  in  August,  1848,  under 
the  articles  exhibited  on  the  29th  of  July,  1848.  They 
submitted,  that,  as  the  decree  dismissing  the  bill  was  under 
appeal,  they  ought,  before  the  Appellate  Court,  which 

(a)  See  IMae.  <fe  G.160.  /   ^  ^  ^  '^^^ 
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1849.        wonld  haye  to  consider  the  whole  of  the  evidence^  to  haye 
PsrvT       the  benefit  of  the  testimony. 


Watm. 


Mr.  Wigram  and  Mr.  BazalgMey  for  the  plaintiff,  were 
not  called  on. 

The  Vice-chancellor  said,  that,  haying  dismissed  the 
bill,  he  could  not  make  the  order  sought  while  his  decree 
remained  in  force,  whateyer  the  Court  of  appeal  might 
think  proper  to  do. 


On  the  17th  Jime,  1850,  the  defendant  Watts  gaye 
notice  of  a  motion  that  publication  might  pass  of  deposi- 
tions taken  under  the  articles  of  the  29th  July,  1848.  The 
depositions  were  those  of  a  witness  examined  on  the  31st 
July,  1848.  No  witness  had  been  examined  under  the 
articles  since  the  3rd  of  August,  1848. 

The  affidayits  in  support  of  the  motion  stated,  that  since 
the  witness  was  examined  under  the  articles,  he  had  left 
this  country  and  was  now  in  Ireland,  out  of  the  jurisdic- 
tion of  the  Court. 

The  defendant  Watts  made  an  affidayit  that  the  remoyal 
of  the  witness  out  of  this  country  was  not  made  by  or  under 
the  direction  of  the  defendant  Watts,  or  at  his  request, 
directly  or  indirectly,  or  by  any  person  or  persc^s  to  his 
knowledge  or  on  his  behalf,  and  that  the  witness  would 
not  be  likely  or  willing,  being  out  of  the  jurisdiction,  to 
come  forward  as  a  witness  for  the  deponent,  inasmuch  as 
the  witness  was  not  on  terms  of  friendship  in  any  way 
with  him,  on  account  of  the  deponent  haying  proceeded 
against  him  for  debt,  and  on  which  account  he  had  eyer  since 
exhibited  marked  feelings  of  hostility  to  the  deponent 
The  defendant  Watts  further  deposed  that  the  plaintiff's 
witness,  who  was  sought  to  be  diBcredited,  died  on  the 
6th  of  June,  1850,  and  that  the  deponent  was  adyised  that 
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he  could  not  safely  proceed  to  trial  on  the  issues,  unless  IBSO. 
publication  of  the  testimony  given  to  discredit  the  testi- 
mony of  the  deceased  witness  were  first  passed  And  the 
defendant  Watts  further  deposed,  that,  until  the  decease  of 
plaintiff's  witness,  he  was  not  so  advised,  and  that  the 
deponent  did  not  deem  the  testimony  as  to  credit  of  any 
great  importance,  if  the  plaintiff's  witness  had  lived  and 
appeared  in  the  witness  box,  to  have  been  subjected  to 
a  cross>ezamination. 


Mr.  Russdl  and  Mr.  Rogers  now  moved,  on  behalf  of     Jwm  IM. 
the  defendant  Watts,  that  publication  might  pass  forthwith, 
of  the  depositions  taken  under  the  articles  exhibited  on 
the  29th  July,  1848,  and  read  affidavits  of  the  facts  above 
stated. 

Mr.  Wigram  and  Mr.  Bazalgette  opposed  the  motion. 

The  yicB-CHAiroBi.iiOB  (who  observed  during  the  discus- 
sion, that  the  case,  as  now  decided,  appeared  to  him  one  of 
the  strongest  that  he  remembered  as  to  constructive  notice,) 
directed  publication  to  pass  of  the  depositions  of  the  wit- 
ness to  credit  without  prejudice  to  any  question  whether 
the  depositions  could  be  used  at  law  or  in  equity,  and 
without  prejudice  to  any  application  to  suppress  the  de- 
positions or  postpone  the  trial ;  and  that  the  plaintiff  should 
be  at  liberty  to  give  twenty-four  hours'  notice  of  motion 
to  suppress  the  depositions. 


The  depositions  as  to  credit  were  accordingly  published, 
and  were  in  substance  as  follows: — 

In  answer  to  the  first  interrogatory,  the  witness  to  credit 
deposed,  that  he  had  met  the  principal  witness  occasionally, 
and  had  on  one  or  two  occasions  had  some  business  to 
transact  with  him  relating  to  an  account  between  him  and 
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1800.  Mr.Watt&  He  could  not  say  that  he  knew  much  about 
the  general  character  of  the  principal  witness,  but  he  con* 
sidered  that  he  had  competent  means  of  judging  of  the 
principal  witness's  regard  for  yeracity  and  the  obligation 
of  an  oath,  and  of  the  credibility  of  his  testimony,  and  of 
his  reputation  for  yeracity,  and  belieyed  that  he  was  a  per- 
son who  had  not  a  due  regard  for  the  nature  and  conse- 
quences of  an  oath,  and  that  he  would  not  be  belieyed  on 
his  oath,  and  that  such  was  the  general  repute  respecting 
him  in  the  neighbourhood  in  which  he  resided ;  for  that, 
in  the  month  of  October,  1 846,  the  witness  to  credit  at- 
tended a  meeting,  respecting  an  inclosure  (the  place,  and 
particulars,  and  persons  present^  he  detailed),  and  that  the 
principal  witness  was  a  candidate  on  that  occasion  to  be 
appointed  suryeyor  and  yaluer  for  the  inclosure,  and  was 
strongly  opposed;  and  that  seyeral  questions  were  put 
to  hun  respecting  his  haying  acted  as  the  agent  for  the 
said  Mr.  and  Mrs.  Watts  and  of  another  landowner;  in  an- 
swer to  which  the  principal  witness  denied  that  he  had 
acted  as  the  agent  of  either  of  those  parties  within  six 
months  of  the  meeting;  that  the  commissioners  then  re- 
quired that  he  should  make  a  formal  declaration  to  that 
effect;  and  that  a  declaration  containing  such  a  denial 
was  thereupon  made  by  him;  and  that,  as  soon  as  he  had 
made  it,  receipts  were  produced  before  the  meeting,  pur- 
porting to  be  receipts  signed  by  him  in  his  capacity  of 
agent  for  Mr.  and  Mrs.  Watts  and  the  other  landowners, 
dated  within  a  few  weeks  of  the  said  meeting. 

To  the  third  interrogatory  the  witness  to  credit  deposed, 
that  he  had  the  following  conyersation  with  the  principal 
witness,  early  in  the  month  of  October,  1846,  respecting 
an  agreement  for  a  settlement  on  the  occasion  of  the  mar- 
riage of  Mr.  Penny  the  plaintiff,  being,  as  he  belieyed,  the 
allied  agreement  in  dispute  in  the  cause;  namely,  he 
called  on  the  principal  witness  at  Aston,  by  the  desire 
of  Mr.  Watts,  for  the  purpose  of  learning  from  him  where 
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a  man  lived  who  could  giye  some  information  respecting  ^850. 
the  ancient  grazing  of  Obley  Common  lands;  and  upon 
making  this  inquiry  of  the  principal  witness,  the  latter 
offered  to  accompany  the  witness  to  credit  to  his  house; 
that  they  accordingly  proceeded  there  together,  and  that, 
as  they  walked  across  the  fields,  no  one  else  being  pre- 
sent besides  their  two  selves,  the  witness  to  credit  ob- 
served, that  the  suit  between  Mr.  Penny  and  Mr.  Watts 
was  likely  to  be  a  protracted  one;  upon  which  the  prin- 
cipal witness  remarked,  that  he  was  always  of  opinion, 
or  understood,  that  an  agreement  for  a  marriage  settle- 
ment, in  order  to  be  established,  required  to  be  sealed, 
signed,  and  stamped,  and  that  the  agreement  for  Penny's 
settlement  was  neither  sealed  nor  stamped. 


Mr.  Wigram  and  Mr.  Bazalgettey  in  support  of  the  motion  July  27th. 
to  suppress  the  deposition  as  to  credit — ^With  regard  to  the 
deposition  in  answer  to  the  first  interrogatory,  the  witness 
to  credit  founds  his  testimony  not  on  general  knowledge 
or  general  report,  but  on  a  particular  transaction.  Such 
testimony  is  inadmissible  upon  the  general  rules  as  to  ex- 
amination to  discredit  a  witness.  In  Carlos  v.  Brook  (a), 
Lord  Eldon  suppressed  the  depositions  on  that  ground,  by 
saying,  ''  In  Pvrcdl  Y.M(icnamara  it  was  agreed,  that  after 
publication  it  was  competent  to  examine  any  witness  to 
the  point,  whether  he  would  believe  the  witness  on  his 
oath.  It  is  not  competent  even  at  law  to  ask  the  ground 
of  that  opinion,  but  the  general  question  only  is  per- 
mitted." And  in  an  Anonymous  case  (&)  in  Bankruptcy, 
Lord  Eldon  said,  the  rule  of  the  Court  of  Chancery  never 
permitted  an  examination  as  to  specific  charges,  although 
it  might  be  asked  whether  the  witness  was  to  be  believed 

(a)  10  Ves.  49.  (b)  3  V.  A  B.  94. 
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IBBO.  ^      on  his  oath,  which  was  the  course  of  law,  not  going  into 
particular  facts. 

Nor  can  the  Court  strike  out  from  the  deposition  the 
reasons  assigned  by  the  witness  and  leave  the  statement 
as  to  his  belief;  for  the  statements  are  inseparable,  and 
there  is  no  independent  statement  of  belief  distinct  from 
the  reasons  assigned 

The  Viob-Chancbllob  : — 

The  witness  may  have  said  too  much  or  too  little ;  but  is 
that  a  reason  for  suppressing  the  deposition  ?  He  says  he 
has  a  particular  belief,  and  then  assigns  a  reason,  which 
may  be  a  bad  one.  Still,  the  fact  of  his  belief  remains. 
Of  what  yalue  it  may  be  in  such  circumstances  is  quite 
another  question.  You  must  elect  to  have  the  whole  de- 
position remain,  or  strike  out  the  reason  and  leave  the 
fact, — a  course  which  would  probably  be  less  for  your 
advantage. 

The  counsel  preferring  the  former  alternative,  the  Vice- 
chancellor  refused  the  motion  as  to  the  deposition  in  an- 
swer to  the  first  interrogatory,  without  prejudice  to  the 
question,  whether  any  part  of  it  was  receivable  in  evidence. 

Mr.  Wigram  and  Mr.  BazalgeUe. — ^With  regard  to  the 
deposition  in  answer  to  the  third  interrogatory,  it  must  be 
suppressed  on  two  grounds:  first,  that  it  speaks  to  a  matter 
in  issue  in  the  cause;  and  next,  that  it  seeks  to  impute  a 
statement  to  the  principal  witness  inconsistent  with  his 
testimony,  without  giving  him  an  opportunity,  by  cross-ex- 
amination, of  explaining  the  apparent  discrepancy.  Upon 
the  first  of  these  grounds  the  judgment  of  Lord  Eldon,  in 
Carlos  V.  Brook  (a),  is  conclusive.  His  Lordship  said, 
'^  My  opinion  was  this,  that  the  Court,  attending  with 
great  caution  to  an  application  to  permit  any  witnesses 

(a)  10  Yea.  50. 
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to  be  examined  after  publication,  Has  Held,  where  the  pro-  ^^^' 
position  was  to  examine  a  witness  to  credit,  that  the  exa- 
mination is  either  to  be  confined  to  general  credit,  that  is, 
by  producing  witnesses  to  swear  that  the  person  is  not  to 
be  belieyed  upon  his  oath,  or, — ^if  you  find  him  swearing  to  a 
matter  not  in  issue  in  the  cause,  and  therefore  not  thought 
material  to  the  merits — ^in  that  case,  as  the  witness  is  not 
produced  to  vary  the  case  in  evidence  by  testimony  that 
relates  to  matters  in  issue,  but  is  to  speak  only  to  the 
truth  or  want  of  veracity  with  which  a  witness  had  spoken 
to  a  fact  not  in  issue,  there  is  no  danger  in  permitting  him 
to  state  that  such  fact  not  put  in  issue  is  false;  and  for 
the  purpose  of  discrediting  a  witness,  the  Court  has  not 
considered  itself  at  liberty  to  sanction  such  a  proceeding  as 
an  examination  to  destroy  the  credit  of  another  witness 
who  had  deposed  only  to  points  put  in  issue/' 

With  respect  to  the  other  ground,  it  is  settled  that  you 
cannot  discredit  a  witness  by  imputing  to  him  statements 
inconsistent  with  his  testimony,  without  having  given 
him  an  opportunity  of  explaining  the  apparent  contra- 
diction. [The  Vice-Chancellor  referred  to  The  Queen's 
case  (a).]  Indeed,  the  defendants'  advisers  were  so  well 
aware  of  this,  that  they  considered  it  necessary  to  apply 
for  an  indulgence  from  the  Court  to  re-cross-examine  the 
witness  after  the  time  had  passed  for  so  doing. 

Mr.  Russell  and  Mr.  Rogers  for  the  defendant  Watts. — 
As  to  the  first  objection,  it  is  a  confusion  of  ideas  to  de- 
scribe as  a  matter  in  issue  the  statement  of  a  witness  as  to 
a  matter  in  issue.  The  rule  relied  on  merely  prohibits  the 
contradiction  of  a  witness  by  conflicting  testimony  as  to 
the  matter  of  fact  deposed  to,  and  does  not  extend  to  evi- 
dence shewing  that  he  has  made  inconsistent  statements 
respecting  it. 

(a)  2  Bro.  &  Bing.  313 ;  and  see  Carpenter  v.  WdUy  11  A.  &  E.  804; 
and  2  Ph.  on  Evidence,  433. 

VOL.  IL  N  N  D.  G.  S. 
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As  to  the  second  objection,  the  rule  as  to  a  preliminary 
cross-examination  of  the  witness,  when  credit  is  in  ques- 
tion, is  not  of  universal  application  even  at  law:  De  SaiUy 
y.  If  organ  (a).  In  AUomey-Oeneral  y  Hitchcock  (b),  Baron 
Alderson  said,  ''  In  the  case  of  Sse  parte  Teunn^  it  was 
held  to  be  competent  for  the  prisoner  to  shew  that  the  wit- 
ness had  a  spite  against  him.  It  was  material  to  shew  that 
the  mind  of  the  witness  was  not  in  a  state  of  impartiality  or 
equality  towards  the  prisoner.  The  witness  was  asked  the 
question  in  the  first  instance;  but  in  that  case,  I  do  not 
know  that  it  might  not  have  been  proved  independently  of 
the  question  having  been  put  to  him,  although,  as  I  have 
before  said,  it  is  only  just  ajid  reasonable  that  the  questipn 
should  be  put'^  At  all  events,  the  rule  only  appHea  to 
cases  of  oral  examination.  In  Harney  v.  Mowxt  (c\  the 
Master  of  the  Bolls  said,  with  respect  to  a  similar  objec- 
tion to  an  application  to  exhibit  articles  to  discredit  a 
witness,  "  Although,  if  the  witness  had  been  orally  and 
publicly  examined,  the  affid&vit  ought  to  have  been  pro- 
duced to  her,  yet,  having  regard  to  the  mode  of  examina- 
tion in  this  Court,  I  cannot  consider  it  to  be  an  objection 
to  this  application,  that  the  plaintiff  did  not  cause  the  affi- 
davit to  be  produced  to  her,  and  did  not  cross-examine 
her  on  the  subject  of  it'' 


Mr.  Wigram,  in  reply. 

The  Yios-Chancellob  thought  the  case  of  Harvey  v. 
Moimt  in  point,  and  refused  the  motion,  without  prejudice 
to  any  question  whether  the  depositions,  or  either  of  them, 
or  any  part  thereof,  were  or  was  receivable  in  evidence  on 
the  trial  of  the  issue,  or  otherwise. 


1850. 
Deomnber. 


The  issues  were  not  tried,  the  case  having  been  ccMoapro- 
mised. 


(a)  2  Esp.  690. 


(h)  1  Exch.  102. 


(o>  7  Beav.  690. 


UC^^^Ajte.  CUk^c^^  C^.^  6/<^-^  •^   ^^^^<^<p^,t^r,x^.  a^. 
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FlELBSN    V.    ThB    LaKCASHIBE    AND   YORKdHIRS    RaIIWAT  \  Aitg.  7tk. 

Company. 


u 


NDER  severttl  Acts  of  Parliament,  the  first  of  which  At  a  meeting  of 
was  pajBsed  in  the  year  1836,  and  the  last  in  the  year  panyonSeSiit 
1847,  provision  was  made  for  the  construction  of  the  H^^J^^ii^i 
Manchester  and  Leeds  Railway  and  several   branches  thati,056,ooo^ 

ihomd  be  raiaed 

thereto.    The  Company  was  called  "  The  Lancashire  and  by  105,500  pre- 

Yorkshire  Railway  Company/'  and  the  Company  was  em-  of  loTeach,©!! 

powered  to  issue  shares  and  to  raise  monies  on  loans.  J^den/o?6/ 

A  special  general  meeting  of  the  Company  was  held  on  percent  abonid 

«  •  A        be  pud.    On 

the  31st  of  May,  1848,  m  Manchester,  in  pursuance  of  a  the  7th  of  July, 

notice  specifying  the  objects  of  the  meeting.  ^^  diMOTtient* 

The  chairman  of  the  directors  presided  at  the  meeting,  fiiedabill,pmy. 

and,  after  entering  into  a  statement  of  the  affairs  of  the  tion  that  this 

r^  •  J       .       t  .1  "x       /►      •  •  iwolution  WM 

Company,  m  order  to  shew  the  necessity  of  raising  a  very  nnanthoriMdby 
large  additional  capital  forthwith,  for  the  purpose  of  com-  Act^^d^niy- 
pletinir  their  works  and  fulfilling  their  then  existing  en-  ingforanm- 

.  .  .    .*.  junction  agaiDit 

gagements,  and  after  adverting  to  the  impossibility  of  ob-  theiMneofrach 
taining  loans  at  the  rate  at  which  the  Company  was  au-  ^Sbn^pMific^ 
thorised  to  borrow  money,  in  consequence  of  the  difficul-  J^^^,^"* 
ties  of  the  times,  moved  certain  resolutions  to  the  follow-  the  7th  of  Ao- 

_^  gnat,  1848,  for 

mg  purport : —  an  injunctini 

acGordingty,  it 
I4>peared  by  the 

First,  That  certain  sums  of  1 20,000t,  1 40,000t,  66,000t,  '^^J^^  ^^^ 

lecretazT,  that 

14,0001,  576,000i.,  and  150,0001,  which  the  Company  were  the  piefeience 
authorised  to  raise  under  the  powers  of  the  several  Acts  offered  to  all 
which  were  specified,  making  together  1,055,0001,  should  ^^f^^ 
be  raised  by  the  creation  of  105,500  shares  of  lOt  each,  i«Mi  b«en  taken 

to  the  amount 

to  be  called  Guaranteed  6/.  per.  Cent.  Shares,  which  were  of  777,770/.,  on 
to  be  entitled  to  a  fixed  dividend  of  6Z.  per  centum  per  ^tahnent  had 

been  paid,  and 
that  other  ihar»- 
hoHeri  had  ezpetaed  their  deiire  to  accept  other  sharee,  and  that  there  were  only  fire  diteentienta: 
•^MM,  that  toe  motion  in^Ted  subetantiaDy  the  whole  matter  in  dispute  in  the  caue;  and  (haying 
rqgaid  to  the  bahmoe  of  the  poHible  miachief  ariaiag  from  interfering  or  not  intaiiering  on  an  intei^ 
toeaftxry  qypIiGation)  mnit  be  refhaed. 

NN  2 
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ToBKfiHIBl, 

Railway  Co. 


annum  in  perpetuity,  in  preference  to  the  dividends  pay- 
able on  the  then  existing  shares  of  the  Company,  but 
without  participation  in  any  surplus  dividends,  or  any  fu- 
ture issues  of  shares  or  stock,  or  any  other  profit  or  benefit 

Second,  That  these  lOZ.  shares  should  be  paid  up  by 
quarterly  instalments,  viz. :  22.  10«.  per  share  on  the  30th 
of  June,  1848 ;  2i  10«.  per  share  on  the  25th  of  Septem- 
ber, 1848 ;  21  10a  per  share  on  the  21st  of  December, 
1848 ;  22.  10s.  per  share  on  the  25th  of  March,  1849. 

Third,  That  every  proprietor  of  existing  shares,  who 
should  be  registered  as  such  on  the  5th  of  June,  1848, 
should  be  entitled  to  one  of  the  new  shares  in  respect  of 
every  1002.,  nominal  value,  of  the  shares  then  standing  in 
his  name,  rejecting  any  fraction  under  502.,  but  allowing 
one  1 02.  share  in  respect  of  any  fraction  amounting  to  502. 
or  upwards,  provided  he  paid  the  first  instalment  of  22.  lOs. 
per  share  on  or  before  the  30th  day  of  June,  1848,  and 
each  of  the  subsequent  instalments  within  one  calendar 
month  after  its  becoming  due. 

Fourth,  That  the  directors  should  be  authorised  to  dis- 
pose of  the  new  shares  in  respect  of  which  the  first  or 
any  subsequent  instalment  should  not  be  paid,  as  pro- 
vided for  in  the  last  resolution,  at  such  times,  upon  such 
terms,  and  in  such  manner  as  they  should  think  fit,  for 
the  benefit  of  the  Company. 


An  amendment  was  moved  by  the  plaintifi*  John  Fielden, 
and  seconded  by  Mr.  Thomas  Fielden  his  brother,  that  the 
meeting  should  be  adjourned  for  two  months,  in  order 
that  ample  time  might  be  given  to  all  absent  proprietors 
to  consider  the  question. 

The  amendment  was  put  by  the  chairman,  and  nega- 
tived by  a  large  majority. 

The  original  motion  was  subsequently  put  and  carried, 
with  five  dissentients.  A  poll  being  demanded  by  the 
plaintiff,  the  meeting  adjourned  until  the  afternoon,  to 


0ASB8  IK  OHANCB&T.  533 

allow  time  for  a  ballot  and  scrutiny  of  the  votes;  and  at        1848. 
the  meeting  held  in  the  evening  by  adjournment,  the  re-      Fibldut 
suit  of  the  poll  was  as  follows: —  Thi  Lahoa- 

Number  of  votes  for  the  original  motion  ....  1095         YoImhim 
Against  it 54        Raii.wat  Co. 

Majority  in  favour  of  the  original  motion   .  .  .  1041 

The  chairman  then  declared  the  original  motion  carried. 

On  the  7th  of  July,  1848,  the  bill  was  filed,  charging 
that  the  directors  were  in  arrear  in  the  payments  upon 
their  calls,  and  that  the  object  of  the  issue  of  preference 
shares  was  to  avoid  the  necessity  for  enforcing  the  calls ; 
and  that  the  directors  had  misappropriated  the  funds  of 
the  Company,  and  that  they  intended  to  misappropriate 
the  monies  to  be  raised  by  the  preference  shares.  The 
prayer  was  for  a  declaration  of  the  rights  of  all  parties, 
and  an  injunction  to  restrain  the  directors  and  the  Com- 
pany carrying  the  resolution  of  the  Slst  of  May,  1848,  into 
effect 

A  motion  was  now  made  on  behalf  of  the  plaintiff,  for 
an  injunction  in  the  terms  of  the  prayer  of  the  bill 

The  secretary  of  the  Company  made  an  affidavit  in 
opposition  to  the  motion,  from  which  it  appeared,  that,  in 
pursuance  of  the  above  resolutions,  an  allotment  letter  for 
the  number  of  the  new  shares  to  which  each  proprietor  of 
the  theretofore  existing  shares  in  the  Company  was  en- 
titled by  virtue  of  the  above  resolutions,  was,  previously 
to  the  30th  of  June,  1848,  forwarded  by  post  to  each  of 
the  shareholders  in  the  Company;  and  that  2886  of  the 
shareholders  had  accepted  the  new  shares,  and  had  paid 
the  first  instalment  thereon,  which  became  due  on  the 
30th  of  June,  1848;  and  that  77,770  of  the  new  shares, 
amotmting  to  the  sum  of  770,7702.,  had  been  duly  issued 
to,  and  were  then  held  by,  such  shareholders  or  their 
assigns;  and  that  divers  of  the  holders  of  the  new  shares 
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had  paid  in  adyance  the  2iid,  Srd,  and  4th  instalments 
upon  their  new  shares,  amounting  to  the  sum  of  144,2351* 
and  upwards;  and  that  others  of  the  shareholders  had  ex- 
pressed their  desire  to  accept  the  allotment,  and  to  pay 
the  first  instalment  in  respect  thereof.  And  he  stated, 
that  neither  previously  to,  nor  at  the  meeting,  did  any  of 
the  shareholders,  other  than  the  plaintiff  and  four  other 
persons,  two  of  whom  were  brothers  of  the  plaintiff,  in  any 
manner  object  to  the  issuing  of  the  new  shares;  and  that, 
since  the  meeting,  none  of  the  shareholders  in  the  Com- 
pany, except  the  plaintiff,  had  in  any  manner  objected  to 
the  legality  of  the  issue  of  the  shares,  or  expressed  to  the 
Company  or  to  the  board  of  directors  any  disapproval  of  the 
same,  or  of  the  terms  on  which  the  same  had  been  issued, 
but  that  all  the  shareholders  in  the  Company,  except  such 
dissentients,  had  acquiesced  in  the  issue  of  the  new  shares. 
The  secretary  also  denied  that  there  was  any  intention  on 
the  part  of  the  directors  of  the  Company  to  amalgamate  the 
monies  to  be  raised  by  the  new  shares  with  the  other  capital 
of  the  Company,  in  such  a  manner  as  to  prevent  such  monies 
from  being  applied  for  the  purposes  for  which  the  same 
were  authorised  to  be  raised,  or  to  pay  off  or  dischaige, 
out  of  such  monies,  any  debts  or  liabilities  of  the  Company, 
other  than  such  debts  and  liabilities  as  had  been  properly 
incurred  in  and  about  the  undertaking  for  which  the 
money  was  auth(»rised  to  be  raised.  He  also  aU^[ed  it  to 
be  the  intention  of  the  direotors  to  apply  the  monies  for 
the  honk  fide  puiposes  for  which  the  same  were  authorised 
to  be  raised  by  the  several  Acts  of  Parliament;  and  that 
the  raising  of  the  sums  of  money  would  in  no  wise  prevent 
or  affect  the  payment  of  arrears  of  calls  in  respect  of  shares 
previously  issued  by  the  Company. 


Mr.  RiisBeUy  Mr.  Taylor,  and  Mr.  Spinka,  in  support  of  the 
motion. — Although  the  Company  may  have  power  to  issue 
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shares  at  par,  or  at  a  premium  or  at  a  discount,  they  are        1848. 
not  authorised  by  any  of  the  Acts  to  issue  shares  which       FiuDn 
shall  give  any  preference  to  the  holders  in  the  profits  of    tbi  lajtoa- 
the  Company.     All  shareholders  must  hold  their  shares     "^'^  ^^ 
upon  the  same  footing — ^they  must  all  hold  with  an  equal-    Rai&wat  Co. 
ity  of  risk.    Some  of  the  Acts  affecting  this  Company  were 
passed  before  the  Companies  Clauses  Consolidation  Act, 
1845;  but  they  proyide,  as  that  Act  does,  that  the  profits 
applicable  to  the  purposes  of  a  dividend  shall  be  appor- 
tioned among  the  shareholders  according  to  the  shares  held 
by  them  respectively,  and  the  amount  paid  thereon  (a). 
And  in  the  subsequent  Acts,  the  strougest  expression  un- 
der which  the  directors  can  justify  the  issue  of  these  shares 
is  that  whereby  they  are  authorised  to  issue  *'  additional'' 
shares.     But  these  Acts  apply  to  two  specified  sums, 
whereas  the  resolution  complained  of  authorises  more 
than  ]  ,000,000^  to  be  raised  in  a  gross  sum ;  and  it  is  im- 
possible to  attribute  any  of  the  preferential  shares  to  the 
two  particular  sums  authorised  to  be  raised  by  the  later 
Acts. 

The  directors  having  caused  the  Company  to  be  placed 
in  pecuniary  difficulties,  are  about  to  depreciate  the  ori- 
ginal shares  by  creating  interests  in  the  Company's  pro- 
perty, which  will  be,  not  properly  shares,  but  will  entitle 
the  holders  in  perpetuity  to  interest  not  exceeding  61  per 
cent  for  their  money;  and  it  is  submitted,  that  in  case  of 
deficiency  of  profits  of  one  year  to  pay  the  61.  per  cent, 
the  profits  of  succeeding  years  will  be  primarily  liable  to 
make  good  the  deficiency,  so  that  the  amount  will  prac- 
tically not  be  less  that  61  per  cent  per  annum.  This  pro- 
ceeding, therefore,  is  nothing  more  than  a  device  to  bor- 
row indirectly  money  at  6L  per  cent,  per  annum.  That 
this  was  the  understanding  of  the  directors  of  the  effect 

(a)  See  8  Vict.  c.  16, 1. 120. 
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of  the  resolution,  is  evidenced  by  the  circumstance  that  the 
scrip  certificates  of  these  preferential  shares  are  marked 
"  guaranteed." 

Whatever  powers  have  been  given  by  the  Acts,  they 
must  be  specifically  exercised.  Here  powers  have  been 
given  by  one  Act  to  raise  one  sum,  and  by  other  Acts  to 
raise  other  sums.  These  powers  ought  to  be  separately 
exercised  for  the  separate  purposes  for  which  they  are  ap- 
propriated ;  and  it  is  ultra  vires  to  raise  monies  in  gross, 
under  the  colour  of  these  powers,  to  be  appropriated  to 
the  general  purposes  of  extricating  the  directors  or  the 
Company  from  their  difficulties. 

Mr.  Bacon,  Mr.  R.  Palmer,  and  Mr.  /.  H.  Hvmphreys, 
for  the  directors;  and  Mr.  Wigram  and  Mr.  MdUna,  for  cer- 
tain shareholders  concurring  with  the  directors,  were  not 
heard. 


The  Yioe-Chanoellob  said,  that  the  bill  prayed  certain 
declarations  on  points  of  law  or  matters  of  right,  and  an 
injunction,  and  no  other  specific  relief.  Without  saying 
that  this  was  an  objection  to  the  firame  of  the  suit,  it  was 
clear  that  the  motion  before  the  Court  was  the  whole 
causa  That  circumstance  was  not  necessarily  an  objec- 
tion to  the  motion ;  but  he  was  satisfied  that  the  points 
raised  by  it  were  points  not  to  be  then  decided,  but  which 
must  be  reserved  for  another  stage  of  the  proceedings. 

In  that  view  of  the  case,  the  only  point  remaining  for 
consideration  was  the  balance  of  mischief  likely  to  result 
from  interfering,  or  refusing  to  interfere,  at  this  stage. 
And,  looking  at  the  particular  nature  of  the  property  in- 
volved in  the  dispute,  and  at  the  protection  which  the 
legislature  had  provided  against  disobedience  to  its  enact- 
ments, his  Honor  was  of  opinion,  that  much  more  mis- 
chief was  likely  to  be  done  by  interfering  now  in  a  manner 
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from  which  the  Court  loight  afterwards  see  reason  to  de-        1848. 

party  than  hj  declining  to  interfere  upon  the  present  occa^      Foldih 

sion,  although  it  might  ultimately  appear  that  the  plaintiff 

was  entitled  to  the  interposition  of  the  Court    His  Honor 

was  therefore  of  opinion,  that  the  Court  ought  not  to    Railway  Co. 

grant  the  injunction;  but  he  desired  to  be  understood  as 

giving  no  opinion  on  the  question  of  right 

The  motion  was  refused,  without  prejudice  to  any 
question,  and  without  costs. 


At  RoiHAXP- 
TOV, 

Sn)t.27th 
f/  &  28tA. 

Edwards  v.  The  Shrewsbury  and  Birmikgham  Railway    At  Lnrooui's 

Company.  ^^"^^ 

1  HIS  was  a  bill  filed  on  the  22nd  of  September,  J  848,    j^^;^ 
by  John  Hawley  Edwards,  on  behalf  of  himself  and  all  i.  a  ahara- 
other  the  shareholders  in  the  Shrewsbury  and  Birmingham  J|^***^^/r]S1 

way  Company 
filed  a  bill  on 
behalf  of  himaelf  and  other  ihareholden,  to  reitnun  the  directon  from  iuuing  preference  sharet, 
on  the  ground  that  they  vere  about  to  be  issued  contrary  to  the  Company's  Acts,  and  for  the  pur- 
pose of  constructing  the  original  line  instead  of  the  branch,  (for  which  alone  additional  sharea  were 
to  be  created),  and  were  intended  to  be  distributed  in  a  manner  contrary  to  the  directions  of  the 
Act  which  authorised  the  creation  of  additional  shares.  The  bJll,  filed  on  the  22nd  of  September, 
stated,  that  the  plaintiff  on  the  17th  of  September  became  aware  of  resolutions  passed  on  the  12th 
of  September,  under  which  the  preference  shares  were  to  be  offered  to  the  snareholders  on  Uie 
23rd  of  September;  but  the  bill  did  not  otherwise  shew  that  the  plaintiff  had  not  the  means  of 
procuring  a  suit  to  be  instituted  in  the  name  of  the  corporation: — ffdd,  on  the  demurrers  of  the 
corporation  and  of  the  directors  to  the  bill,  that  these  demurrers  could  not  be  overruled,  eonfiat- 
ently  with  the  principles  stated  in,  or  to  be  extracted  firom,  Modey  v.  AltUm  and  BxeUr  and  Or^ 
diUm  RofUwa/y  Company  ▼.  BvXUr,  whether  the  proceedings  sought  to  be  restrained  were  l^gal  or  not 

2.  On  the  bill  being  amended,  and  stating  that  a  majority  of  the  shareholders  supported  the  TJewi 
of  the  directors,  and  refused  to  authorise  the  phuntiff,  or  any  other  person,  to  institute  a  suit  in  the 
name  of  the  Company, — HM,  allowing  a  demurrer,  that  it  was  still  within  the  influence  of  the 
aboTO  authorities. 

8.  The  corporation  and  the  direeton  having  demurred  separately,  the  Court  refused  to  giro  eoitf 
of  more  than  one  demurrer. 

4.  Semblty  that  there  is  not  sufficient  precision  in  the  class  purported  to  be  represented  by  a  plain- 
tiff who  sues  on  behalf  of  himself  and  all  other  the  shareholders  in  an  incorporated  Comuany,  "  ex- 
cept such  of  the  said  shareholden  as  are  respectiyely  represented  by  those  shareholden  herahuifker 
named  defendants." 
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Railway  Company,  except  such  of  the  said  shareholders  as 
were  respectiyely  represented  hy  the  shareholders  there- 
inafter named  defendants  thereto.  The  defendants  were, 
the  Shrewsbury  and  Birmingham  Railway  Company,  and 
certain  directors  and  members  of  the  Company. 

By  the  3rd,  4th,  10th,  12th,  and  86th  sections  of  the 
Shrewsbury  and  Birmingham  Railway  Amendment  and 
Branches  Act,  1847,  it  was  enacted  (among  other  things), 
that  it  should  be  lawful  for  the  Company,  for  the  purposes 
of  that  Act,  to  raise,  by  the  creation  of  new  shares,  in  ad- 
dition to  the  sums  of  money  which  they  were  authorised 
to  raise  by  virtue  of  a  former  Act,  any  further  sums  of 
money,  not  exceeding  in  the  whole  155,0002.,  in  such 
manner,  and  with  like  powers,  and  subject  to  the  same 
provisions  under  which,  by  the  Companies  Clauses  Con- 
solidation Act,  1845,  and  the  former  special  Act,  they 
were  authorised  to  raise  the  additional  capital,  which, 
by  the  former  special  Act,  was  authorised  to  be  bor- 
rowed, and  to  convert  such  sums,  or  any  part  thereof, 
if  borrowed,  into  capital;  provided  always,  that  the  new 
shares  so  to  be  created  should  be  of  such  nominal  amount 
and  should  be  entitled  to  such  privUegea  as  the  said  Com- 
pany should  determine,  and  the  same  should  in  the  first 
instance  be  offered  in  equal  proportions  to  the  shareholders 
in  two  classes,  designated  A«  and  R  respectively.  That  the 
capital  so  to  be  raised  by  the  creation  of  new  shares  should 
be  considered  as  part  of  the  general  capital  of  the  Com- 
pany, and  should  be  subject  to  the  same  provisions  in  all 
respects,  whether  in  reference  to  the  payment  of  calls,  or 
the  forfeiture  of  shares  on  non-payment  of  calls,  or  other- 
wise, as  if  it  had  been  part  of  the  original  capital,  except 
as  to  the  amount  of  such  shares  and  the  times  of  making 
calls  thereon,  and  the  amount  of  such  calls  which  the 
directors  of  the  Company  were  empowered  from  time  to 
time  to  fix  as  they  should  think  fit. 


CAflSS  m  CHANdBT.  689 

The  bill,  after  setting  forth  this  and  the  other  Acts  of       18^ 
the  Company,  and  detailing  certain  proceedings  of  the  di-      s»wabm 
rectors,  in  the  course  of  which  liabilities  were  incorred  by    ipn,  Bbbiws- 
them,  stated,  that,  in  order  to  meet  the  engagements  and    ^j;^^,, 
liabilities  thus  entered  into  and  incurred,  and  with  the  view    Euiiwat  Cob 
of  avoiding  the  present  payment  of  the  arrears  of  calls  now 
due  from  them,  they  lately  conceived  a  project  for  raising 
money  by  the  creation  and  issuing  of  new  shares,  to  be  called 
preference  shares,  which  shares  were  to  entitle  the  holders 
thereof  to  receive  a  fixed  rate  of  interest  or  dividend  of  82. 
per  cent,  per  annum,  for  a  period  of  ten  years,  and  there- 
after 6L  ^per  cent  per  annum  on  the  amount  actually  paid 
up  in  perpetuity,  and  in  priority  to  all  the  existing  shares. 

The  bill  stated,  that  an  extraordinary  general  meeting  of 
shareholders  was  held  at  the  Lion  Hotel,  Shrewsbury,  im* 
mediately  after  an  ordinary  general  meeting,  and  that,  at 
such  extraordinary  general  meeting,  a  resolution  was  mov- 
ed and  seconded,  to  the  following  effect: — 

That,  pursuant  to  the  powers  of  the  Shrewsbury  and 
Birmingham  Railway  Act,  1846,  and  Shrewsbury  and  Bir- 
mingham Railway  Amendment  and  Branches  Act^  1847, 
the  Company  doth  determine  to  raise  the  sum  of  155,0002.| 
authorised  to  be  raised  by  the  last-mentioned  Act,  by  creat- 
ing new  shares  in  the  Company,  and  in  augmentation  of 
the  capital  thereof;  and  the  Company  doth  order  that  the 
said  new  shares  shall  be  created  of  the  amount,  and  upon 
the  terms  and  conditions,  and  shall  be  issued  in  the  manner 
hereinafter  stated,  that  is  to  say: — First,  that  the  said 
sum  of  155,000Z.  shall  be  divided  into  15,600  shares,  of 
the  nominal  value  of  lOf.  each,  to  be  called  preference 
shares.  Second,  that  the  new  preference  shares  shall  be 
entitled  to  a  fixed  dividend  out  of  the  net  disposable  reve- 
nue of  the  year,  at  the  rate  of  61.  per  cent,  per  annum,  for 
a  period  of  ten  years;  and  thereafter,  at  the  rate  of  62.  per 
cent  per  annum,  on  the  amount  actually  paid  up. 
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1848.  Then  followed  various  provisions  as  to  the  mode  of  issuing 

BDWABD8  c^^d  distributing  the  shares  to  the  shareholders;  and  among 

Thi  ^biws-  ^^'^^^^j  *  provision  for  offering  them  in  the  proportion  of 

BURT  AVD  one  for  every  seven  original  shares. 

BlBMDIOHAX  '  "  ^   .  1 

Railway  Co.  An  amendment  was  proposed  to  this  resolution;  but 
neither  the  resolution  nor  the  amendment  was  passed,  it 
being  resolved,  that  the  meeting  should  adjourn  till  that 
daj  fortnight,  at  one  o'clock,  and  should  be  held  at  the 
same  place;  and  that,  in  the  meantime,  stamped  proxies 
should  be  forwarded  to  the  several  shareholders. 

The  bill  further  stated,  that,  in  pursuance  of  the  resolu- 
tion so  passed,  the  extraordinary  general  meeting  was  ad- 
journed till  that  day  fortnight,  the  12th  day  of  September, 
1848,  and  stamped  proxies  were  forwarded  to  the  plain- 
tiff and  other  shareholders,  accompanied  by  a  printed  cir- 
cular or  letter,  which,  after  setting  forth  verbatim  the 
original  resolution  and  the  amendment,  proceeded  as  fol- 
lows : — 

"  Shrewsbury,  Birmingham  Railway  Company,  London, 
Moorgate-street,  6th  September,  1848. 

"  I  am  instructed  to  forward  to  you  the  half-yearly  re- 
port of  the  directors  presented  to  the  meeting  of  share- 
holders held  29th  ultimo,  and  to  inclose  a  proxy  for 
signature,  in  case  you  do  not  intend  to  be  present  at  the 
adjourned  special  meeting  to  be  held  at  Shrewsbury  on 
Tuesday,  the  12th  instant,  at  one  o'clock,  for  the  purpose 
set  forth  in  the  annexed  resolution. 

"  I  am  your's,  most  obediently, 

"  Geobob  B^ox,  Secretary. 

"  P.S.  Be  so  good  as  to  state  at  the  foot  of  the  proxy 
whether  you  wish  your  vote  recorded  in  favour  of  the 
original  resolution  or  the  amendment" 

The  bill  stated,  that  the  adjourned  meeting  was  accord- 
ingly held  at  the  Lion  Hotel,  Shrewsbury,  at  one  o'clock, 
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cm  the  12th  of  September;  that  the  plaintiff  was  present        1846. 
at  it)  and  that  Mr.  William  Ormsby  Gore,  the  chairman,      Bdwabm 
stated  at  the  meeting,  that  the  directors  had  been  pro-    thi&[bbwb- 
fessionallr  advised  that  the  proper  coarse  of  proceeding    ^^^^  ^^ 
would  be  first  to  put  the  proposed  amendment  to  the    BjulwatCo. 
vote,  and  then  to  put  the  proposed  resolutions,  and  that 
there  could  be  no  other  business  proposed  than  that  speci- 
fically appointed  for  the  consideration  of  the  adjourned 
extraordinary  general  meeting. 

The  bill  stated,  that,  previously  to  the  vote  of  the  meet- 
ing being  taken  upon  the  amendment,  the  plaintiff  re- 
quested the  chairman  to  inform  him  whether  the  money 
proposed  to  be  raised  could  be  applied  in  making  the 
Madeley  Branch  Railway,  or  the  main  line  of  railway 
from  Shrewsbury  to  Wolverhampton;  and  that  the  chair- 
man stated,  that  part  of  such  money  would,  no  doubt, 
be  applied  in  making  the  main  line  from  Shrewsbury 
to  Wolverhampton  ;  whereupon  the  plaintiff  stated,  that 
he  considered  the  Company  had  no  power  to  issue  the 
preference  shares,  and  protested  against  such  a  pro- 
ceeding. 

The  bill  stated,  that  the  amendment  was  put,  and  that 
the  votes  of  the  shareholders  present  in  person  having 
been  taken  upon  it  by  show  of  hands,  there  proved  to  be, 
and  in  fact  was,  a  laige  majority  of  votes  so  taken  given 
in  favour  of  the  amendment 

The  bill  stated  that  no  poll  was  demanded  by  or  on  behalf 
of  any  of  the  shareholders,  but  that  the  chairman,  notwith- 
standing, improperly  took  upon  himself  to  nominate  two 
gentlemen  to  scrutinise  the  votes  and  the  proxies. 

The  bill  stated,  that  the  scrutineers  retired  into  another 
room,  and  that  the  chairman  immediately  left  and  va- 
cated the  chair,  that  the  meeting  broke  up,  and  that  the 
shareholders  present  thereat  dispersed  without  any  reso- 
lution for  the  adjournment  of  the  meeting  to  any  particu- 
lar time  or  place  having  been  moved.     That  the  scru- 
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1648.        tineen  continued  in  the  room  into  which  thej  had  so  re* 

jJ^^J^      tired  until  eight  o'clock  p.  M .,  when  they  left  the  room, 

^'  hut  without  returning  to  the  meeting,  or  to  the  room  in 

BURT  AKD     which  the  meeting  had  been  held,  and  without  making  any 

Bjlilwat  Go.   communication  to  the  meeting,  and  that  the  room  where 

the  meeting  had  been  held  was  then  locked  up. 

The  bill  stated,  that  the  proposed  original  resolutions 
were  not  put  or  submitted  to  the  adjourned  extraordinary 
general  meeting,  and  that  such  last^mentioned  meeting 
broke  up  without  baring  expressly  or  in  any  way  voted 
on  such  proposed  resolutiona 

The  bill  stat^,  that,  on  the  17th  of  September  1848,  the 
plaintiff  read  in  the  "  Railway  Times''  newspaper  of  that 
day  the  following  advertisement:-— 

'*  Shewsbury  and  Birmingham  Railway  Company. 

**  At  an  extraordinary  general  meeting  of  the  share- 
holders of  the  Shrewsbury  and  Birmingham  Railway  Com- 
pany, held  at  the  lion  Hotel,  Shrewsbury,  on  Tuesday,  the 
29th  of  August,  1848,  and  afterwards,  by  adjournment,  on 
Tuesday,  the  12th  September,  1848,  W.  Ormsby  Gore,  Esq. 
M.  P.,  in  the  chair:  it  was  resolved,  that,  pursuant  to 
the  power  of  the  Shrewsbury  and  Birmingham  Railway 
Amendment  and  Branches  Act,  1847,  the  Company  doth 
detennine  to  raise  the  sum  of  155,0002.,  authorised  to  be 
raised  by  the  last-mentioned  Act,  by  creating  new  shares  in 
the  Company,  and  in  augmentation  of  the  capital  thereof; 
and  the  Company  doth  order,  that  the  said  new  shares  shall 
be  created  of  the  amount,  and  upon  the  terms  and  condi- 
tions, and  shall  be  issued  in  the  manner  hereinafter  stated; 
that  is  to  say, 

"  First,  That  the  said  sum  of  1 55,0002.  shall  be  divided 
in  1 9,375  shares,  of  the  nominal  value  of  SI.  each,  to  be 
called  preference  shares. 

"  Secondly,  That  the  new  preference  shares  An31  be  en- 
titled, on  the  amount  actually  paid  up,  to  a  fixed  dividend 
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out  of  the  net  revenue  of  the  year,  at  the  rate  of  SI.  per  1848. 

cent  per  annum  for  ten  years,  and  62^  per  cent,  per  annum  eowabm 

in  perpetuity  thereafter.  ^^  siuws. 

^'  Thirdly,  That  the  diyidends  on  the  new  preference  b^^y  ^>n> 

be  calculated  firom  the  time  of  the  opening  of  the  Railway  Go. 


main  line  from  Shrewsbury  to  Wolverhampton. 

**  Fourthly,  That  the  new  preference  shares  shall  be 
offered  to  the  shareholders  in  the  proportion  of  one  new 
diare  for  every  five  shares  held  by  each  shareholder  in  the 
undertaking,  according  to  the  register,  on  the  23rd  Sep- 
tember next 

"  Fifthly,  That  there  shall  be  no  allotment  (^  new  pre* 
ference  shares  to  any  shareholder  in  respect  of  any  shares 
of  the  Company  on  which  any  call  now  due  shall  be  in 
arrear  on  the  said  2Srd  September,  unless  otherwise  or- 
dered, under  special  circumstances^  by  a  resolution  of  the 
directors. 

**  Sixthly,  That  a  deposit  of  il  per  share  shall  be  paid 
on  each  new  share  on  the  30th  September  next,  and  the 
remainder  of  the  preference  capital  (without  further  notice) 
shall  be  called  up  as  follows: — 2L  on  the  31st  of  October 
next,  2L  on  the  30th  November  next,  and  H.  on  the  SOth 
December  next 

Seventhly,  l^at  the  allotment  of  new  shares  shall  be 
conditional  on  the  payment  of  such  deposit  of  2L  per  share 
on  or  before  the  said  SOth  day  of  September;  and  in  case 
any  shareholder  shall  &il  to  pay  the  same  accordingly,  the 
allotment  shall  be  cancelled,  and  the  right  of  such  share- 
holder to  the  preference  shares  shall  be  absolutely  for- 
feited. 

Eighthly,  That  in  case  any  of  the  shareholders  shall  ne- 
glect to  pay  either  of  the  three  last  instalments  on  the  days 
when  they  become  due,  interest  at  the  rate  otBl  per  cent  per 
annum  shall  be  charged  on  the  instalment  or  instalments 
in  arrear  until  payment^  and  the  dividend  of  82.  per 
cent  shall  for  such  period  as  any  instalment  shall  have 
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1848.  been  in  arreai*  be  absolutely  forfeited;  but  this  shall  not 

Bdwabm  prejudice  the  right  of  the  directors  to  declare  forfeited 

Thb8bbiw9-  ^^7  shares  on  which  the  calls  may  be  in  arrear  for  the 

BURT  AND  period  prescribed  by  the  Companies  Clauses  Act. 

BlBMIXGHAX      *  * 

Railway  Ck>.  '^  Ninthly,  That  the  new  shares  remaining  in  the  hands 
of  the  Company,  after  the  distribution  among  the  share- 
holders, as  hereby  authorised,  shall  be  disposed  of  by  the 
directors  for  the  benefit  of  the  Company,  on  such  terms 
and  in  such  manner  as  they  may  determine;  and  the 
Company  doth  give  all  such  powers  and  authorities  to  the 
directors  of  the  Company  as  may  be  necessary,  to  enable 
them  to  carry  into  effect  this  resolution.^' 

The  bill  stated,  that,  on  the  17th  of  September,  the  plain- 
tiff received  a  printed  copy  of  the  above  advertisement  from 
the  secretary  of  the  Company. 

The  bill  charged,  that  the  proceedings  were  irr^ular; 
that  the  proxies  had  been  given  to  the  directors  and  secre- 
tary respectively,  for  the  purpose  of  voting  in  favour  of  the 
original  resolution  only,  and  not  in  favour  of  any  other 
resolutions;  whereas  the  resolutions  which  were  advertis- 
ed were  not  the  same,  but  were  other  resolutions,  which 
materially  differed  therefrom. 

The  bill  charged,  that  such  use  of  proxies  was  irregular 
and  illegal 

It  also  charged,  that  the  special  Acts  did  not  authorise 
the  raising  of  capital  by  the  creation  of  new  shares,  for  any 
other  purpose  than  the  making  of  the  branch  railway 
therein  referred  to ;  whereas  the  directors  intended  to  raise 
155,0002.,  and  apply  the  whole,  or  some  part  thereof,  for 
the  completion  of  the  main  line  of  railway  from  Shrews- 
bury to  Wolverhampton. 

The  bill  charged,  that  the  resolution  proposing  that  the 
dividends  on  the  new  preference  shares  should  be  calcu- 
lated frx)m  the  time  of  the  opening  of  the  main  line  frx)m 
Shrewsbuiy  to  Wolverhampton,  was  at  variance  with  the 
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10th  section  of  the  Shrewsbury  and  Birmingham  Railway 
Amendment  and  Branches  Act,  1847,  which,  in  effect,  re- 
strained the  payment  of  interest  upon  calls  on  shares  to 
be  created  under  the  act  until  completion  of  the  branch 
railways  therein  referred  to. 

The  bill  charged,  that  the  Company  had  not  executed 
any  part  of  the  works  of  the  branch  railways. 

It  charged,  that  the  resolution  proposing  that  the  new 
preference  shares  should  be  offered  to  the  shareholders  in 
the  proportion  of  a  new  share  for  every  five  shares  held  by 
each  shareholder  in  the  undertaking,  and  that  the  new 
shares  remaining  in  the  hands  of  the  Company  after  dis- 
tribution among  the  shareholders,  as  thereby  authorised, 
should  be  disposed  of  by  the  directors  for  the  benefit  of 
the  Company,  on  such  terms  and  in  such  manner  as  they 
might  determine,  was  contrary  to  the  spirit  and  intent  of 
the  3rd  section  of  the  Shrewsbury  and  Birmingham  Rail- 
way Amendment  and  Branches  Act,  1 847,  which  provided 
that  the  new  shares  to  be  created  under  that  Act  should 
be  offered,  in  equal  proportions,  to  the  shareholders  in 
classes  A  and  B  respectively. 

There  were  allegations,  that  the  proposition  of  the 
directors  was  supported  by  Horatio  Phillips  and  Robert 
Evans,  two  of  the  defendants,  who  were  shareholdera 

That  the  proposition  of  the  directors  was  supported  by 
other  shareholders,  but  that  the  plaintiff  was  not  acquainted 
with,  and  had  not  means  of  ascertaining,  save  as  aforesaid, 
the  names  of  the  shareholders  who  supported  the  proposition 
of  the  directors;  but  that  the  number  of  such  shareholders 
was  so  great,  and  their  interests,  rights,  and  liabilities, 
were  so  subject  to  change  and  fluctuation,  by  death  or 
otherwise,  that  it  was  not  possible,  without  the  greatest 
inconvenience,  to  make  them  parties  to  the  suit.  But  the 
plaintiff  charged,  that  such  shareholders  were  sufficiently 
represented  in  this  suit  by  the  above  two  defendants. 

The  prayer  was  for  a  declaration  that  the  Company  and 
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1848.  the  directors  had  no  power  to  create  the  proposed  prefer- 

Bbwards  ^^^^  shares,  or  any  other  shares  bearing  a  fixed  rate  of 

Thi  8hbiw«-  ^*®r^*»  o'  dividend  of  81.  per  cent  per  annum  for  ten 

BURT  AND  years,  and  61,  per  cent  per  annum  in  perpetuity  thereafter, 

Bl&MIVOHAlC  r 

&AXLWAT  Co.  and  payable  at  fixed  times,  or  to  apply,  or  dispose  of,  or 
appropriate,  any  part  of  the  profits  of  such  Company,  until 
after  such  profits  should  have  been  actually  ascertained 
and  declared;  and  that  the  Company  and  directors  had  no 
power  to  raise  or  apply  the  155,000/.,  or  any  part  thereof, 
in  any  other  manner,  or  for  any  other  purposes,  than  the 
manner  and  purposes  respectively  prescribed  and  author- 
ised by  the  Amendment  Act;  and  that  the  resolutions  of 
the  12th  of  September  were  illegal,  and  null  and  void;  and 
for  an  injunction  to  restrain  the  Company  and  the  direc- 
tors  from  creating  and  issuing  the  above  new  or  preference 
shares,  or  any  other  shares,  or  doing  any  of  the  acts  above- 
mentioned. 

The  case  first  came  on  to  be  argued  upon  a  motion  for 
an  injunction,  which  was  heard  in  the  long  vacation  at  his 
Honor  s  residence,  and  was  refused. 

The  Vice-Chakoellor,  in  reftising  the  motion  for  an  in- 
junction, said,  that  it  was  not  clear  to  him  that  the  pro- 
ceedings complained  of,  whether  strictly  warranted  or  not> 
were  not  on  the  whole  substantially  advisable  and  bene- 
ficial for  the  partnership ;  that  the  interest  of  the  plaintiff 
was  that  of  the  holder  of  25  shares  only,  on  which  he  had 
paid  1282.  only,  but  which  were  now  worth  considerably  less. 
That,  considering  these  circumstances,  and  considering  that 
there  was,  with  regard  to  other  parts  of  the  case,  and  with 
regard  to  very  important  parts  of  it,  ground  for  doubt  both 
in  form  and  substance,  it  was,  in  his  Honor's  opinion,  the 
right  course  not  to  interfere  upon  that  occasion;  but  that 
it  was  not  to  be  inferred,  from  his  declining  to  interfere, 
that  he  was  impressed  with  the  belief  that  the  resolution 
or  body  of  resolutions  said  to  have  been  passed  on  the  13th 
of  September  was  legal  in  its  nature,  or  legally  and  effec- 
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tuallj  passed.  He  was  very  far  From  being  satisfied  on 
either  of  these  points,  and  his  impression  was  rather  the 
other  way. 


Afterwards  the  Corporation  and  the  directors  filed  two 
separate  demurrers,  which  came  on  to  be  argued  on  this 
day.  Reference  having  been  made,  in  the  course  of  the 
argument  upon  the  demurrers,  to  the  discussion  which  had 
taken  place  on  the  motion,  the  arguments  adduced  on  both 
occasions,  so  far  as  they  related  to  the  questions  of  law, 
are  blended  in  the  following  report. 


1848. 

BDWABD8 
V. 

BVET  AND 
BlBMIHOHAM 

Bailwat  Co. 
Nov.  4th» 


Mr.  Russell  and  Mr.  Hardy  for  the  demurring  defendants. 
— ^In  the  first  place,  the  suit  is  improperly  constituted.  It 
purports  to  be  instituted  by  one  individual  shareholder, 
against  the  directors,  the  Company,  and  two  shareholders 
who  are  not  directors,  and  it  is  filed  by  the  plaintifi^on  be- 
half of  himself  and  all  other  the  shareholders,  except  such 
of  the  other  shareholders  as  are  represented  by  those  here- 
inafter named  as  defendants.    That  is  a  most  unusual  form. 

The  Vice-Chancbllor  inquired  if  there  was  any  prece- 
dent for  such  a  form  of  pleading. 

Mr.  TT.  W.  CoopeVy  for  the  plaintifi^,  said,  that  the  form 
of  the  bill  had  been  taken  from  that  in  Fielden  v.  York- 
shire and  Lancashire  Railway  Company  (a). 


Mr.  RusseU  and  Mr.  Hardy, — In  Mozley  v.  Alston  (6), 


(a)  Ante,  p.  531.  It  appeared, 
however,  that  the  words, ''  except 
the  defendants  hereinafter  nam- 
ed,*' had  been  accidentally  omit- 
ed  in  this  bill,  but  were  contained 
in  that  which  was  referred  to. 

{h)  1  Ph.  790.   And  see  and  dis- 

0 


tinguish  Cdman  v.  EcuUm  Ooun- 
ties  Eailtoay  Company,  10  Beav.  1; 
Coheny,  Wilkiruon,!  Mac.(&  G.481 ; 
Bagshawe  v.  Eastern  Union  Rail- 
way Company,  7  Hare,  114,  and 
2  Hall  dr  T.  ^1 ;  from  the  former 
of  which  report  it  appears  that  the 

o2 
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1848.  the  Lord  Chancellor  said,  that,  on  a  bill  filed  on  behalf  of 

Sdwaum  the  plaintiff  and  others,  the  relief  prayed  must  be  one  in 

Thi  Shbiws-  which  the  parties  whom  the  plaintiff  professes  to  repre- 

BUBT  AND  g^u^  jiayg  all  Qf  them  an  interest  identical  with  his  own; 

BlRlCIHOHAX  ^  ^  ... 

Bailwat  Ck).  "  for,  if  what  is  asked  may  be  injurious  to  any  of  them, 
those  parties  must  be  made  defendant^''  "  If,  indeed,  they 
are  so  numerous  that  it  is  impossible  to  make  them  all 
defendants,  that  is  a  state  of  things  for  which  no  remedy 
has  yet  been  provided."'  And  in  that  case  the  Lord  Chan- 
cellor allowed  the  demurrer,  on  the  ground  that  there  was 
no  reason  for  resorting  to  the  relaxation  of  the  rule  as  to 
parties,  unless  it  appeared  clearly  that  the  Corporation 
could  not  or  would  not  at  all  sue  in  respect  of  the  matters 
complained  of  His  Lordship  further  said,  "  The  com- 
plaint against  the  defendants  is,  that  they  are  illegally 
exercising  the  powers  of  directors,  and  illegally  retaining 
the  seal  of  the  Company.  That,  if  it  be  an  injury  at  all, 
is  an  injury,  not  to  the  plaintiffs  personally,  but  to  the 
Corporation  of  which  they  are  members ;"  and  yet  no  rea- 
son is  assigned  by  the  bill  why  the  Corporation  does  not 
put  itself  in  motion  to  seek  a  remedy. 

This  rule  has  since  been  acted  upon.  Thus,  in  Exeter 
and  Crediton  Railway  Company  v.  BvUer  (a),  although  the 
corporators  who  complained  could  not  get  possession  of 
the  common  seal,  it  was  considered  necessary  to  make  the 
Corporation  plaintiff.  In  that  case,  the  defendants,  the 
directors,  moved  to  take  the  bill  off  the  file,  as  unauthor- 
ised; but  the  Vice-chancellor  directed  the  matter  to  stand 
over,  and  a  general  meeting  to  be  called  to  ascertain  whe- 
ther the  Company  approved  of  the  bill,  as  carrying  out  the 
resolution  to  which  they  had  come;  and  the  Lord  Chan- 
cellor confirmed  this  decision  on  appeal. 

In  the  next  place,  the  proceedings  complained  of  are 

cftfio  of  Mttdey  y.  AUton,  although  Oraham  v.  Birkenhead  and  Laenr 

cited  in  argument,  was  not  men-  ccukirt  JuneUon  Railtpay  Com- 

tioned  in  the  judgment  of  Vice-  pcmtfy  14  Jur.  494. 

Chancellor    Wi^ram.     See   also  (a)  11  Jur.  627. 
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fully  within  the  powers  of  the  Company,  and,  having  been  1848. 
approved  of  by  the  majority,  cannot  be  successfully  im-  Bdwabds 
peached  by  a  dissatisfied  minority,  whom,  under  the  Acts  rp^^  Shmws- 
of  Parliament,  the  majority  have  the  power  of  binding  (a).  "^^  ^» 
The  Company  has  the  legal  right  to  create  such  preference  Bailwat  Co. 
shares  as  those  which  they  propose  to  issue.  By  the  3rd 
clause  of  the  Branch  Railway  Act,  they  are  authorised  to 
create  a  capital  of  155,0002.,  in  the  same  manner  as  under 
the  Companies  Clauses  Act  the  Companies  are  authorised 
to  create  new  shares  instead  of  borrowing  money.  And 
the  60th  clause  provides,  that  if,  at  the  time  of  such  aug- 
mentation of  capital  taking  place,  the  existing  shares  are 
not  at  a  premium,  then  such  new  shares  may  be  of  such 
amount,  and  may  be  issued  in  such  manner  and  on  such 
terms,  as  the  Company  shall  think  fit.  The  Company, 
therefore,  in  the  first  instance  has  the  power  to  issue 
those  shares,  upon  such  terms  and  in  such  manner  as  it 
thinks  fit  But  the  powers  given  to  the  Company  by  that 
clause  are  greatly  extended  by  the  particular  provisions  of 
the  Branch  Act,  which,  after  authorising  the  raising  of 
this  new  capital  by  the  creation  of  shares,  expressly  pro* 
vides,  that  the  new  shares  so  to  be  created  shall  be  of  such 
nominal  amount,  and  shall  be  entitled  to  such  privilegeSy 
as  the  Company  may  determine;  and  these  terms  have  no 
qualification  whatsoever  in  any  part  of  this  Act  of  Parlia- 
ment, save  only  those  which  immediately  follow;  namely, 
"  and  the  same  shall  in  the  first  instance  be  offered  in  equal 
proportions  to  the  shareholders  in  classes  A.  and  B.  re-* 
spectively.''  It  would  seem,  therefore,  to  have  been  the 
intention  of  the  legislature  to  invest  the  Company  with 
the  most  absolute  power  as  to  the  terms  upon  which 
they  should  issue  these  new  shares,  and  the  privileges 
which  the  Company  should  be  able  to  grant  in  connexion 
with  them;  as  the  only  qualification  is,  that  the  shares 
are  to  be  issued  in  the  first  instance  in  equal  proper- 

(a)  See  Lord  v.  Copper  Mhvtri  Company ^  2  Ph.  740, 
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tions, — that  the  Company  have  the  right  of  rejecting 
from  the  title  to  preference  shares  any  section  of  their 
own  shareholders, — and  all  that  is  required  is  the  sanction 
of  the  Company  to  what  the  directors  propose.  And  as 
to  the  objection  made  by  the  bill,  on  the  ground  of  the 
shares  being  improperly  distributed,  the  plaintiffs  can- 
not impeach  the  resolution  on  that  ground,  as  there  is  no 
one  before  the  Court  independently  representing  the  class 
of  shareholders  designated  Class  B.. 

With  regard  to  the  objection  taken  by  the  bill  to  the 
proceedings,  on  the  ground  that  the  new  capital,  if  raised, 
is  to  be  applied  in  a  manner  contrary  to  the  provisions  of 
the  Act  of  Parliament,  it  appears  from  the  Amendment 
Act  that  it  was  the  intention  of  the  legislature  to  make 
the  two  lines,  the  main  and  the  branch  line,  one  general 
undertaking,  and  to  consolidate  the  two  sums  authorised 
to  be  raised  by  the  two  Acts  into  one  sum,  and  make  the 
whole  subject  to  the  general  purposes  of  the  Company; 
for,  while  in  the  3rd  clause  of  the  Branch  Act  there  are 
the  words  "  for  the  purposes  of  the  Act,"  the  other  clauses 
of  the  Act  shew  what  the  purposes  of  the  Act  are,  namely, 
an  extension  of  the  main  line,  and  a  general  carrying  out 
of  the  entire  undertaking.  Thus,  there  is  in  the  Amendment 
Act  a  provision  that  all  the  provisions  of  the  original  Act, 
so  far  as  the  same  are  not  inconsistent  with,  or  altered  or 
repealed  by  the  provisions  of  the  Amendment  Act,  shall 
extend  to  the  latter,  and  to  the  several  purposes  thereof, 
as  fully  and  effectually  as  if  the  same  provisions,  matters, 
and  things  were  repeated  and  re-enacted  in  reference  to 
such  purposes ;  and  the  branch  railways,  by  the  Amend- 
ment Act  authorised  to  be  made,  are  to  form  part  of  the 
undertaking  of  the  Shrewsbury  and  Birmingham  Railway. 
Then  again,  in  the  4th  clause  it  is  declared,  that  the  capi- 
tal so  to  be  raised  by  the  creation  of  new  shares  shall  be 
considered  as  part  of  the  general  capital  of  the  said  Com- 
pany, and  shall  be  subject  to  the  same  provisions  in  all 
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respects,  whether  with  reference  to  the  payment  of  calls,  1848,^ 

or  the  forfeiture  of  shares  on  non-payment  of  calls,  or  Epwabdb 

otherwise,  as  if  it  had  been  part  of  the  original  capital;  thbShbbws- 

and,  looking  through  the  Act  of  Parliament,  there  are  '^"^  ^^ 

various  provisions  which  actually  direct  the  application  of  Kailwat  Co. 
the  capital,  authorised  by  the  Amendment  Act,  to  the 
purposes  of  the  original  undertaking. 

Mr.  Swanaton  and  Mr.  W.  W,  Cooper,  in  support  of  the 
bilL — ^The  creation  and  issuing  of  preference  shares,  in  the 
manner  and  upon  the  terms  proposed,  is  illegal.  The  pro* 
posed  mode  of  raising  money  is  inconsistent  with  the  very 
essence  and  nature  of  a  share:  the  parties  holding  the  pre- 
ference shares  would  not,  as  compared  with  the  original 
shareholders,  be  shareholders,  but  paramount  creditors,  in 
fact,  first  incumbrancers  upon  the  net  disposable  revenue 
of  the  Company.  The  object  for  which  the  money  is  to 
be  raised  is  also  illegal,  for  the  directors  propose  to  apply 
it  towards  the  completion  of  the  main  line  from  Shrews- 
bury to  Wolverhampton,  whereas  the  Srd  section  of  the 
Shrewsbury  and  Birmingham  Railway  (Amendment  and 
Branches)  Act,  J  847,  only  authorises  them  to  raise  the 
money  for  the  purposes  of  that  Act,  viz.  for  the  construc- 
tion of  the  branch  railways  thereby  authorised  to  be  con- 
structed. The  mode  in  which  the  directors  propose  to 
distribute  the  new  shares  is  illegal,  for  by  the  last-men- 
tioned section  they  are  required  to  offer  them,  in  equal 
proportions,  to  the  shareholders  in  class  A.  and  B.  respec- 
tively; whereas  they  are  offering,  by  their  original  resolu- 
tions, one  new  share  for  every  seven  held  by  each  share- 
holder in  the  original  undertaking,  and  by  their  altered 
resolutions,  one  new  share  for  every  five  original  shares, 
thereby  omitting  to  offer  any  to  any  shareholder  holding 
less,  in  the  one  case,  than  seven,  and  in  the  other  case,  than 
five  original  shares.  Moreover,  the  mode  of  division  is  in 
either  case  impracticable,  and  cannot  possibly  be  carried 
out;  for  if  they  adopt  the  first,  they  will  not  have  new 
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shares  enough;  and  if  they  adopt  the  second,  they  will 
have  too  many.    The  original  capital  of  the  Company  still 
uncalled  for  is  upwards  of  500,000/.,  the  amount  of  arrears 
on  calls  is  71,0002.,  and  it  is  incumbent  on  the  directors 
to  enforce  the  payment  of  those  arrears,  and  to  make  the 
calls,  before  they  have  recourse  to  the  extreme  resource 
of  creating  preference  shares  at  such  a  high  rate  of  fixed 
guaranteed  interest     They  have  also  a  power  of  borrow- 
ing a  sum  of  433,0002.  for  the  purpose  of  completing  the 
main  line,  which  they  ought  to  do  before  they  exercise 
their  power  of  raising  additional  capital,  especially  as  the 
latter  power  of  raising  money  was  given  them  for  the  pur- 
pose of  constructing  branch  railways,  and  not  for  the  pur- 
pose of  completing  the  main  line.     The  resolutions,  how- 
ever, are  not  only  invalid  in  themselves,  but  also  from 
their  not  having  been  put  or  carried  at  a  regularly  con- 
vened meeting.     The  amendment  having  been  put,  the 
chairman  left  the  chair,  and  the  meeting  dispersed  with- 
out any  poll  having  been  demanded,  or  any  adjournment 
having  taken  place;  and  it  cannot  for  a  moment  be  con- 
tended, that  the  small  meeting,  consisting  of  the  chairman, 
the  solicitor,  the  two  secretaries,  and  the  two  scrutineers, 
held  on  the  1 3th  of  September,  was  a  regular  meeting,  or 
that  those  few  persons  could  legally  alter  the  original 
resolutions  in  so  many  material  points.     The  original  re- 
solutions were  in  fact  never  put  to  the  meeting,  but  only 
the  altered  resolutions,  and  those  only  to  the  small  meet- 
ing held  on  the  13th.     It  is  usual  at  general  meetings  for 
important  resolutions  to  be  moved  and  seconded  by  share- 
holders present ;  but  here  it  appears  that  no  party  either 
moved  or  seconded  these  alleged  resolutions,  and  the 
directors  and  officers  of  the  Company  have  themselves 
treated  the  meeting  of  the  13th  of  September  as  a  nullity, 
and  as  never  having  taken  place;  for  in  their  advertise- 
ments of  the  resolutions,  both  those  they  have  inserted  in 
the  public  newspapers  and  those  they  have  forwarded  to 
the  shareholders,  they  have  not  alluded  to  that  meeting, 
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but  stated,  that  the  resolutions  were  passed  at  an  extra-        1848. 
ordinary  general  meeting,  held  on  the  12th  of  September.        Bdwa&ds 

Moreover,  the  resolutions  are  not  only  illegal  for  the  „  g*- 
reasons  already  stated,  but  also  from  the  circumstance  that  bitbt  ahb 
they  profess  to  deal  with  profits  not  yet  ascertained,  and  Railway  Co. 
to  declare  dividends  in  perpetuity.  The  120th  section  of  ^ 
the  8  Vict  a  16,  enacts,  "that  previously  to  every  ordi- 
nary meeting  at  which  a  dividend  is  intended  to  be  de- 
clared, the  directors  shall  cause  a  scheme  to  be  prepared, 
shewing  the  profits,  if  any,  of  the  Company  for  the  period 
current  since  the  preceding  meeting  at  which  a  dividend 
was  declared,  and  apportioning  the  same,  or  so  much  there- 
of as  they  might  consider  applicable  to  the  purposes  of 
dividend  among  the  shareholders,  and  shall  exhibit  such 
scheme  at  such  ordinary  general  meeting,  and  at  such 
meeting  a  dividend  may  be  declared  according  to  such 
scheme."  Now  this  statute  clearly  provides,  that  the  pro- 
fits of  the  Company  shall  be  ascertained  before  a  dividend 
is  declared,  and  that,  when  such  profits  are  ascertained, 
and  not  till  then,  a  dividend  shall  be  declared;  but  these 
resolutions  deal  with  unascertained  profits,  and  declare  a 
fixed  dividend  in  perpetuity  before  the  railway  has  even 
commenced  working.  The  circumstance  of  the  dividend 
guaranteed  being  a  fixed  dividend,  renders  the  proceeding 
still  more  inconsistent  with  the  tenor  and  spirit  of  the 
statute.  The  resolutions  are  also  illegal  in  this  respect, 
that  they  do  not  propose  to  offer  the  new  shares  to  share- 
holders whose  calls  are  in  arrear. 

With  regard  to  the  objection,  that  the  two  classes  of 
shareholders,  class  A,  and  class  B,  are  not  sufficiently 
represented,  and  that  their  interests  are  not  identical,  it 
it  must  be  borne  in  mind,  that  the  question  is  not,  whether 
the  interests  of  the  two  classes  are  identical  in  all  respects, 
but  whether  they  are  identical  in  respect  of  the  matters 
in  question  in  this  suit.  Now,  as  to  the  raising  the  new. 
capital  under  the  Shrewsbury  and  Birmingham  Railway 
(Amendment  and  Branches)  Act,  1847,  they  clearly  have 
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common  interests;  they  together  form  one  Company,  which 
Company  is  empowered  to  raise  additional  capital  for  spe- 
cific purposes,  and  the  new  shares  are  to  be  divided  equally 
amongst  the  two  classes. 

With  regard  to  any  difficulty  the  Court  may  feel,  on  the 
ground  that  it  ought  not  to  interfere  until  it  is  satisfied 
that  the  plaintifi^  had  taken  every  other  step  to  prevent 
the  mischief  complained  of,  namely,  to  call  a  general  meet- 
ing, and  thereby  to  set  matters  right,  the  answer  is,  that 
before  the  plaintiff  could  have  called  a  general  meeting, 
the  mischief,  against  which  a  remedy  is  sought,  would 
have  been  done.  The  7 1st  section  of  8  Vict.  c.  16,  requires 
fourteen  days'  notice  to  be  given  of  all  general  meetings. 
The  resolutions  complained  of  were  passed  on  the  12th  of 
September,  the  plaintiff  was  not  informed  of  their  having 
been  passed  until  the  17th  of  the  same  month,  they  were 
to  be  carried  into  effect  on  the  23rd  of  September,  and 
had  the  plaintiff  caused  notice  of  a  general  meeting  to  be 
given  even  on  the  12th  of  September,  the  meeting  could 
not  have  been  held  until  the  26th.  The  plaintiff  did  pro- 
test against  the  issuing  the  preference  shares,  and  having 
done  so,  the  only  remedy  that  remained  to  him  was  to 
file  his  bill.  It  is  objected,  that  the  bill  ought  to  have 
been  filed  in  the  name  of  the  Corporation,  and  that,  if  one 
shareholder  be  allowed  to  file  such  a  bill,  other  shareholders 
may  do  the  same,  and  cause  a  multiplicity  of  suits.  That 
objection  applies  equally  to  a  bill  filed  in  the  name  of  the 
Corporation,  for  if  one  shareholder  or  some  shareholders 
may  file  a  bill  in  the  name  of  the  Corporation,  why  may 
not  others?  Moreover,  it  has  been  already  shewn,  that, 
from  want  of  time,  it  was  impossible  for  the  plaintiff  to 
obtain  the  sanction  of  the  shareholders,  at  a  general  meet- 
ing, to  the  institution  of  a  suit  in  the  name  of  the  Corpo- 
ration. 

.  Lord  CoUenhams  observations  in  Mozley  v.  Alston  must 
be  considered  as  applicable  to  the  circumstances  of  the  case 
then  before  him,  and  therefore  must  have  a  construction 
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put  upon  them  limited  to  that  case,  which  was  very  dif- 
ferent from  the  present. 

Thus,  in  Mozley  v.  Alston  (a),  the  plaintiffs  did  not  dis- 
tinctly appear  to  be  shareholders,  and  the  bill  was  filed  by 
them,  not  alleging  that  they  were  suing  for  themselves  and 
others,  but  suing  in  respect  of  their  own  individual  rights. 
In  that  case  no  reason  was  assigned  why  the  Corporation  did 
not  put  itself  in  motion ;  but  here  it  distinctly  appears  that 
it  is  an  act  of  the  Corporation  of  which  the  plaintiff  com- 
plains,  and  that  it  was  out  of  his  power  to  cause  that  body 
to  institute  a  suit,  for  the  plaintiff  had  not  time  to  call 
a  general  meeting  to  reconsider  the  question.  Moreover, 
the  circumstance  principally  relied  on  was,  that  the  in- 
jury (if  any)  was  done  to  the  whole  Corporation,  and  not 
to  the  plaintiff  individually.  In  Foss  v.  HarboMe  (b)^ 
the  plaintifis  assumed  to  themselves  the  right  and  power 
to  sue  (not  in  the  name),  but,  in  fact,  on  behalf  of,  and 
as  representing,  the  Corporation  itself  They  sued  on  be* 
half  of  all  the  shareholders;* but  some  of  the  directors 
who  had  committed  the  injury,  complained  of,  sought  to 
visit  the  consequence  of  such  injury  personally  upon  those 
directors  only.  The  act  complained  of  in  that  case  was 
the  act  of  only  some  of  the  directors;  here  it  is  an  illegal 
act  and  proceeding  of  all  the  directors,  in  fact,  of  the  Com- 
pany itself,  so  that  it  was  impossible  to  institute  a  suit 
in  the  name  of  the  Corporation.  In  all  the  cases  referred 
to  in  support  of  the  demurrer,  except  Mozley  v.  Alston  (if 
that  is  an  exception),  the  acts  complained  of  were  only  void- 
able, and  therefore  might  have  been  confirmed  by  the  Cor- 
poration. In  the  present  case,  the  acts  complained  of  are 
wholly  illegal  and  absolutely  void,  and  therefore  cannot  be 
confirmed,  or,  by  any  proceedings  of  the  Company,  ren- 
dered valid. 
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Mr.  RussMy  in  reply. 


{a)  1  Ph.  790. 


(J))  2  Hare,  461 
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Edwabm     ^^^^  there  is  sufficient  clearness  or  precision  in  the  de- 
.     ^^'  scription  of  the  persons  or  class  on  whose  behalf,  as  well 

BVBT  Ain)      as  his  own,  the  plaintiff  professes  to  sue,  the  expression 
Railway  Co.    ^^^  being  "  on  behalf  of  himself  and  all  other  the  share- 
N^Tetk.     ^*'^^«"  '"^  *^«  Shrewsbury  and  Birmingham  RaUway  Com- 
pany,  except  such  of  the  other  shareholders  of  the  said 
Company  as  are  respectively  represented  by  those  share- 
holders hereinafter  named  as  defendants  hereto/' 

In  the  next  place,  I  doubt  whether  the  allegations  in 
the  bill  respecting  the  defendants  Phillips  and  Evans  are 
sufficient  to  bring  them  technically  and  formally  into  the 
position  in  which  the  plaintiff  wishes  them  to  be  under- 
stood as  placed. 
I  doubt,  also,  whether  the  bill  is  not  defective  by  rea- 
t^  son  that  it  does  not  appear  that  there  is  on  the  record,  as 
I  !  a  party  to  the  suit,  any  shareholder  in  the  class  called 
;  A  not  being  a  director. 

'  But  I  think  it  not  necessary  to  do  more  than  express 
my  doubts  on  these  points,  in  such  a  manner  as  to  call  ih^ 
attention  of  the  plaintiff  to  them,  because  I  have  already 
stated  my  opinion  that  this  is  a  case,  in  one  event,  in 
which  leave  to  amend  generally  should  be  given,  and  be- 
cause the  counsel  on  each  side  must  be  taken  as  having 
expressed  a  wish  that  the  Court  would  give  its  opinion  on 
the  question,  whether,  independently  of  any  point  merely 
as  to  parties,  this  suit  is  sustainable,  consistently  with  the 
doctrines  laid  down  in  the  recent  cases  of  Foss  v.  HarbotUe, 
Mozley  v.  Alston,  and  The  Exeter  and  Crediton  Railway 
Company  v.  Butler, 

I  am  of  opinion,  that  a  suit  instituted  by  one  share- 
holder on  behalf  of  himself  and  others,  complaining  of 
such  alleged  wrongs  as  are  stated  in  this  bill,  is  within 
the  influence  of  the  doctrines  to  which  I  have  just  refer- 
red. I  am  of  opinion,  that  the  principles  stated  in  those 
cases,  or  to  be  extracted  from  them,  are  at  variance  sub- 
stantially with  the  arguments  on  which  the  plaintiff's 
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case  here  rests.    Therefore,  consistently  with  those  autho- 
rities, I  cannot  overrule  these  demurrers. 

There  will  be  no  more  costs  given  than  would  have 
been  incurred  if  all  the  defendants  had  united  in  one  de- 
murrer. The  plaintiff  can  have  four  weeks  to  amend,  but, 
of  course,  he  will  consider  well  how  far  it  will  be  worth 
while  to  amend  at  all. 

Demurrers  allowed. 
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The  bill  was  afterwards  amended  by  adding,  as  a  co- 
plaintiff,  a  holder  of  shares  of  class  A,  and  by  the  intro- 
duction (among  other  things)  of  an  allegation,  that  the 
majority  of  the  shareholders  supported  the  views  of  the  di- 
rectors, and  refused  to  join  as  plaintiffs  in  the  suit,  or  to 
authorise  the  plaintiffs,  or  any  other  persons,  to  institute 
a  suit  against  the  directors  in  the  name  of  the  Corporation ; 
and  that  the  circumstances  of  the  time  between  the  ad- 
journed extraordinary  general  meeting  and  the  date  fixed 
for  the  issue  of  the  preference  shares  being  so  short,  and 
the  majority  of  the  shareholders  supporting  the  directors, 
rendered  it  impossible  and  useless  for  plaintiff  to  call  a 
general  meeting  for  the  purpose  of  reconsideration,  and  left 
no  alternative  to  the  plaintiff  but*  to  seek  the  aid  of  the 
Court,  and  that  the  plaintiffs,  and  those  who  entertained 
the  same  views  with  them,  had  no  means  of  procuring  a 
bill  to  be  filed  on  behalf  of  the  Corporation.  To  this 
amended  bill  the  Corporation  and  the  directors  demurred. 


1849. 
Jan.  22fu^. 


Mr.  Russell  and  Mr.  Hardy^  in  support  of  the  demurrer. 


Mr.  Swanston  and  Mr.  W,  W.  Cooper^  in  support  of  the 
bill,  argued  that  the  case  was  now  completely  distinguish- 
able from  Mozley  v.  Alston,  inasmuch  as  it  must  be  as- 
sumed that  it  was  impracticable  to  procure  a  bill  to  be 
filed  on  behalf  of  the  Corporation. 

The  same  cases  were  cited  as  on  the  former  argument. 
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1849.        and  also  Gohman  v.  Eastern  Ocnmties  Railway  Company  (a)^ 
Sdwasm     ^^^  Lord  V.  Company  of  Copper  Miners  (6). 


V. 


Thi  SnBiwi-       The  Vice-Chancelloe  said,  it  was  unnecessary  for  him 

BUBT  AH©  ,  ,     ,  "^ 

BiBKiiroHAx  to  give  any  opinion  as  to  what  he  would  have  done, 
had  the  decisions  in  the  cases  which  had  been  so  often 
mentioned  not  taken  place.  Considering  what  had  taken 
place  in  those  cases,  his  Honor  thought  it  impossible  for 
him  to  overrule  the  demurrer. 


{a)  lOBeftv.l. 


(b)  2  Ph.  740. 


Tub  West  Durham  Railway  Company  v,  Allison.  "^ 


1848. 

9th.         rr^ 
a  luU  wasfUed    X  HE  bill  was  filed  on  the  9th  of  February,  1848,  to  re- 

ceediMaUaw.  Strain  the  defendants  from  prosecuting  certain  actions 
After  the  com-  against  the  plaintiffs,  for  the  purpose  of  recovering  pay- 
ment of  a  rent  of  1302.  for  a  long  lease,  on  the  ground  that 
the  lease  reserving  that  rent  had  been  obtained  improperly, 
and  in  contravention  of  an  agreement 

The  common  injunction  was  obtained  on  the  21st  and 
29th  of  February,  1848,  against  the  different  defendants. 

On  the  3rd  of  March,  it  was  extended  to  stay  trial 

On  the  17th  of  June,  the  defendants  put  in  their 
answer. 

On  the  17th,  same  day,  they  gave  notice  of  motion  to 
dissolve  the  injunction. 

On  the  29th  of  June,  the  plaintiffs  undertook  to  shew 
cause  on  the  merits  confessed  in  the  answers. 

On  the  14th  of  August,  an  order  was  obtained  to  amend 


mon  injunction 
was  obtained, 
the  defendant! 
answered,  and 
moved  to  dis- 
solve the  in- 
junction, and 
the  plaintiffs 
undertook  to 
shew  cause  on 
the  merits. 
The  plaintiib 
then  amended 
their  bill.     On 
the  case  coming 
on  for  cause  to 
be  shewn 
against  dissolv- 
ing the  injunc- 
tion, the  Court 
Sve  the  de- 
idants  their 
option,  Is^  to 


have  the  motion   xi,^  v:n 
heard  on  the        ^^^  ^"^• 


On  the  25th  of  August,  the  bill  was  accordingly  amended, 
and  the  plaintiffs'  case  was  thereby  considerably  altered,  an 


record  as  it 
stood;  or, 
2ndl7,  to  have 

with  liberty  for  agreement  newly  discovered  being  stated,  and  the  prayer 
to  nvfnl^**    modified  with  reference  to  it     It  required  an  answer  from 

of  motion  to 

dissolve  under  the  60th  Order  of  1845,  or  otherwise;  or,  Srdly,  to  have  it  stand  over  with  leave 

for  the  defendants  to  answer  the  amended  bilL 
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some  of  the  defendants,  and  their  time  for  answering  would        1848. 
expire  on  the  1 5th  of  November.  Thi  Wb8t 

DuBBAji  Rail- 

Mr.  Bacon  and  Mr.  BcUeSy  for  the  plaintiffs,  now  appeared       way  Co. 
to  shew  cause  against  dissolving  the  injunction.  Aluboit. 


Mr.  Russell  and  Mr.  Malins  for  the  defendants. — The  ef-  Nov.  3rd. 
feet  of  the  amendment  is  to  destroy  the  plaintiffs'  right  to 
maintain  the  injunction.  The  case  made  hj  the  bill,  and 
on  which  the  injunction  was  obtained,  was  completely 
changed  by  the  amendment,  and,  as  regarded  the  amended 
bill,  the  defendants  are  not  yet  in  default.  The  plaintiffs 
undertook  to  shew  cause  on  the  pleadings  as  they  stood 
when  the  motion  to  dissolve  was  made.  They  have  dis- 
abled themselves  from  fulfilling  their  undertaking,  and 
therefore  the  injunction  must  fall. 

The  Vigk-Chancellor  : — 

It  has  been  decided,  that  the  common  injunction  is  not 
dissolved  by  the  mere  fact  of  amendment  (a) ;  yet  I  formerly 
understood  that  the  mere  fact  of  amendment  was  of  itself 
almost  a  sufficient  ground  for  an  application  to  dissolve 
the  injunction.  By  the  60th  Order  of  the  8th  of  May, 
1845,  the  plaintiff,  after  obtaining  the  common  injunc- 
tion, may  either  before  or  after  answer  obtain  an  order  to 
amend,  without  prejudice  to  the  injunction,  and  the  de- 
fendant may  move  on  notice  to  dissolve  the  injunction,  on 
the  ground  that  the  bill,  as  amended,  does  not  entitle  the 
plaintiff  thereto.  This  order  seems  to  limit  the  grounds 
on  which  the  application  may  be  made. 

My  present  impression  is,  that  one  of  three  courses  should 
be  taken,  namely,  that  I  should  hear  the  argument  upon 
the  record  in  its  present  state — that  the  motion  should 
stand  over  with  liberty  for  the  defendants  to  move  under 
the  60th  Order,  or  otherwise  to  give  such  notice  of  motion 
as  they  may  be  advised — or  that  the  motion  should  stand 

(a)  See  Ferrand  v.  Earner^  4  My.  A  Cr.  143;  Brooks  v.  PurtoUy  1 Y. 
t  0.  0,  0. 271. 
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1848.        over,  in  order  that  the  defendants  may  put  in  their  answer 
Thi  Wist     ^^  ^^^  amended  bill,  before  I  dispose  of  the  injunction.     I 
DuBHAM  Raiit  give  the  defendants  their  choice  between  these  three  courses. 


WAT  Co. 

V. 

Alubon. 


Mr.  Russell  and  Mr.  Malins  elected  to  proceed  on  the 
record  as  it  stood. 

It  appeared  that  the  briefs  had  not  been  prepared  with 
reference  to  this  view  of  the  case,  and  the  motion  stood  over 
till  the  9th  of  November,  when  the  matter  stood  over  by 
consent  of  all  parties. 


nth. 

When  a  bill  11 
amended  by 
■pedal  leave, 
not  fixing  any 
time  lor  the 
amendment,  it 
ought  to  be 
amended  within 
fourteen  daya. 


Cbidland  V.  Lord  db  Maulbt.  V 

JL  his  case  is  reported  on  the  hearing  of  a  demurrer, 
ante.  Vol.  1,  p.  459. 

After  the  answer  came  in,  the  plaintiff  moved  for  the 
production  of  documents.  The  motion  was  resisted  on 
the  ground  that  parties  interested  in  them  were  not  be- 
fore the  Court  Leave  was  then  given  to  the  plaintiff  to 
amend,  without  prejudice  to  the  motion. 

The  bill  was  amended  accordingly,  but  not  till  after  the 
expiration  of  fourteen  days. 

Mr.  Walpole,  for  the  defendant,  moved  that  the  amend- 
ments might  be  expunged,  as  being  irregular  according 
to  the  16th  Order  of  May,  1845,  s.  34. 

Mr.  R,  W,  E.  ForsteTy  for  the  plaintiff,  contended,  that 
the  Order  did  not  apply  to  amendments  by  special  leave. 

Mr.  WcUpole  said,  that  the  contrary  had  been  held  by 
the  Master  of  the  Rolls,  in  Armitstead  v.  Durham  (a),  on 
the  preceding  day. 


(a)  Now  reported  11  Beav.  428.     And  see  Bainhrigge  v.  Badddey^ 
12  Beav.  162. 
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The  Viob-Chancbllor,  having  ordered  the  motion  to        1848. 

stand  over  for  inquiry  into  the  practice,  made  a  similar  CwDtASD 

order  to  that  made  in  Armitstead  v.  Durham.  t.-  J^' 


T 


Gaston  v.  Frankuh.  /  iViw.  9th. 

HIS  was  a  suit  instituted  for  the  purpose  of  enforcing  A  married  wo- 
against  a  married  woman,  named  Harriet  Frankum,  and  J^tepro*^^, 
against  the  trustee  of  property  settled  to  her  separate  use,  fi^m^h»  huT^ 
the  performance  of  contract  alleged  to  have  been  entered  i»nd,  entered 

,  verbally  into  an 

into  by  her,  to  take  a  lease  of  a  house  belonging  to  the  agreement  to 

1    •    j.*jr  •      TT  T>   1  XX  ^®  a  leasehold 

plaintiff,  in  Upper  Baker-street.  houseforatcrm. 

The  separate  property  which  it  was  sought  to  charge  by  ^  JSu^^to 
the  suit,  was  derived  under  the  will  of  Mrs.  Frankum's  anting,  and 

signed  by  the 

father,  who  died  in  1822,  having  by  his  will,  among  other  leuor's  agent 
things,  devised  to  trustees,  of  whom  a  Mr.  Hutton,  one  of  the  ^.  ^^  ^ 
defendants,  was  the  survivor,  real  estates  upon  trust  to  **»»«ditbutdid 

'  *  not  execate  it 

pay  Mrs.  Frankum  the  annual  sum  of  300t  for  her  life  for  or  any  counter 
her  separate  use,  but  there  was  no  clause  against  antici-  howeyer,  writ-' 

P^^^""-  byheraolicitori, 

A  suit  had  been  instituted  for  the  administration  of  the  >twaa  referred 

to  as  an  agree^ 

testator  s  assets,  and  in  it  a  sum  of  20,0002.  SL  per  Cent,  ment,  and  she 
Bank  Annuities  had  been  carried  to  an  account  called  the  possession  of  the 
Annuity  Account,  and  by  an  order  of  the  Court,  made  in  ^^^  iSsorto* 
February,  1830,  the  Accountant-General  was  directed  to  enforoepay- 

*'  t  1  .  1  .        mentofthe 

pay  out  of  the  dividends,  among  other  things,  the  annuity  rent  accoiding 
of  300i  to  Mrs.  Frankum  for  her  separate  use.  ment*asa^uge 

In  1840,  Mrs.  Frankum  and  her  husband  agreed  to  "^^^^^ 
separate,  and  had  ever  since  lived  apart  from  one  another.  Court  directed 

,  a  reference  as  to 

In  May,  1843,  the  plaintiff  instructed  Mr.  Francis,  a  the  lessor's  tide. 

•  Waiver  of 

house  agent,  to  let  the  house  in  question,  which  the  plain-  production  of 

lessor's  title  can- 
not be  insisted 
on  by  him  in  his  suit  for  a  specific  perfonnance  of  an  agreement  for  a  lease,  unless  it  is  expressly  alleg- 
ed by  the  bill. 

VOL.  n.  TV  B.  o.  s. 
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1848.        tiff  held  under  a  lease  from  Lord  Portman,  for  a  term  of 
■which  twenty  years  were  unexpired. 

Mrs.  Frankum  applied  to  Mr.  Francis  respecting  the  house, 
and,  after  some  negotiation,  agreed  verbally  to  take  a  lease 
for  seven  or  fourteen  years,  at  90Z.  a  year,  and  to  pay  501  for 
fixtures.    Mr.  Francis  drew  an  agreement  for  this  purpose, 
and  by  Mrs.  Frankum's  direction  took  it  on  the  30th  May, 
1 843,  to  Messrs.  Pickering,  Smith,  &  Co.,  her  solicitors,  who 
altered  it  in  some  respects.     Mr.  Francis  the  agent  (having 
called  on  Mr.  Gaston's  solicitor,  and  not  having  found  him 
at  home)  proposed  to  take  the  agreement  himself  to  Mrs, 
Frankum,  which  he  accordingly  did ;  and  having  received 
lOL  deposit,  he  left  the  agreement,  signed  by  him  as  agent 
for  the  plaintiff,  with  Mrs.  Frankum,  who  had  previously 
told  him  she  was  a  married  woman  living  apart  from  her 
husband  and  having  a  separate  income  settled  upon  her, 
which  would  enable  her  to  pay  her  rent. 
The  agreement  was  as  follows : 

*'  Memorandum  of  agreement,  made  this  25th  day  of  May, 
1843,  between  Ernest  Graston,  Esq.,  (he  was  described,)  of 
the  one  part,  and  Mrs.  Harriet  Frankum,  of  No.  4,  Upper 
Gloucester-place,  in  the  parish  of  St.Marylebone  and  county 
of  Middlesex,  of  the  other  part:  Witnesseth,  the  said  E.  Gras- 
ton agrees  to  let,  and  the  said  Mrs.  Frankum  agrees  to  take, 
the  house  and  premises  situate  and  being  &c.,  (the  house 
was  described,)  for  seven  or  fourteen  years,  optional  to 
Mra  Frankum,  at  the  rent  or  sum  of  90  L  per  annum,  clear 
of  all  rates  and  taxes  whatsoever,  except  land-tax,  sewers- 
rate,  and  property-tax,  payable  upon  the  four  usual  quarter 
days;  rent  to  commence  from  the  24th  day  of  June,  1843; 
the  agreement  to  contain  all  the  usual  covenants  in  leases; 
and  in  consideration  of  the  fulfilment  of  this  agreement  on 
the  part  of  the  said  E.  Gaston,  Mrs.  Frankum  has  paid 
into  the  hands  of  W.  A.  Francis,  agent  to  Mr.  Gaston,  lOl. 
deposit,  which  said  sum  shall  be  deducted  out  of  the  50^ 
Mrs.  Frankum  has  to  pay  for  the  lease  and  fixtures.     The 
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landlord  to  insure  the  premises  from  fire,  and  take  the  fix  -      ^848. 
tures  at  a  valuation  at  the  termination  of  the  lease." 

Mrs.  Frankum  retained  the  memorandum  signed  by  Mr. 
Francis  in  her  possession  or  power,  but  signed  neither  it 
nor  any  counterpart  of  it. 

On  the  7th  of  June,  1843,  Mr.  Kendall,  the  plaintiff's 
solicitor,  sent  to  Mrs.  Frankum's  solicitors  the  draft  of  an- 
other agreement  for  their  perusal  on  her  behalf,  differing 
in  many  particulars  from  the  one  which  had  been  left  with 
her  by  Mr.  Francis,  and  particularly  by  the  insertion  of 
certain  restrictive  covenants  on  the  part  of  Mrs,  Frankum 

On  the  same  7th  of  June  Mrs.  Frankum  wrote  to  the 
plaintiff  thus ; — 

"  Sir, — I  shall  be  particularly  obliged  by  your  calling 
yourself  either  upon  me  or  upon  my  professional  friend,  Mr. 
Smith,  of  the  firm  of  Pickering,  Smith,  &  Thompson,  4, 
Stone-buildings,  Lincoln's  Inn,  as  I  really  cannot  make 
out  or  understand  your  agent,  Mr.  Francis.  I  have  already 
deposited  in  the  hands  of  Mr.  Francis  101.  as  an  earnest  that 
I  have  taken  your  house  in  Baker-street.  But  the  truth  is, 
I  expect  to  have  the  agreement  rightly  executed,  and  will 
settle  it  with  you  myself  as  speedily  as  possible,  for  I  can 
no  longer  be  played  with,  as  I  have  a  son  on  the  point  of 
returning  from  Ramsgate,  and  must  have  the  rooms  ready 
for  his  reception." 

On  the  12th  of  June  Mr.  Francis  attended  at  the  house 
and  gave  up  possession  to  Mrs.  Frankum's  agent. 

On  the  13th  of  June,  1843,  the  plaintiff's  solicitor  wrote 
to  Mrs.  Frankum's  solicitors  thus : — 

"  Gentlemen, — Mrs.  Frankum  seems  desirous  of  having 
an  agreement  or  lease  of  the  house  in  Baker-street  before 
she  takes  possesssion ;  the  draft  I  left  with  you  is  drawn 
according  to  the  arrangement  between  the  parties,  and  in 
conformity  with  the  terms  of  the  original  lease.    I  left  it  in 

pp  2 
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1848.        blank  on  account  of  Mrs.  Frankum  being  a  married  lady, 

Q  ^^^  "  •  but  having  a  separate  income  settled  upon  trustees,  so  that 

^-  you  might  fill  in  the  proper  and  responsible  parties  to  Mr. 

uaston. 


ft 


To  this  letter  one  of  Mrs.  Frankum's  solicitors  on  the  14th 
day  of  June  returned  a  reply,  which  was  partly  as  follows : — 

"  It  appears  that  Mr.  Francis  took  the  agreement  to  her, 
shewed  her  (Mrs.  Frankum)  my  alterations,  and  she,  seeing 
my  handwriting  upon  it,  accepted  it,  and  paid  Mr.  Francis 
10!.  on  account  Mr.  Francis  had  at  this  time  the  care  of 
the  house,  had  instructions  to  let  it,  and  represented  him- 
self to  me  as  fully  authorised  to  settle  the  terms,  as  he  did 
also  to  Mrs.  Frankum,  and  there  was  no  reason  to  imagine 
the  contrary;  and  he  had  the  key  also  of  the  house,  which 
he  afterwards  delivered  to  Mrs.  Frankum,  and  put  her 
into  possession."  "  Under  these  circumstances,  I  think  it 
must  be  clear  that  Mrs.  Frankum  has  a  valid  agree- 
ment; at  all  events,  Mrs.  Frankum  must  at  present  rely 
upon  the  agreement  entered  into,  and  I  return  you  the 
copy  of  it;  but  if  there  is  anything  that  militates  against 
the  covenants  in  the  leases  from  Lord  Portman,  I  shall  be 
quite  ready  to  consider  what  further  engagements  she 
should  enter  into  to  guard  against  her  committing  any  act 
to  create  a  forfeiture  of  the  original  lease." 

On  the  6th  of  July  Mr.  Kendall  called  upon  Mrs.  Fran- 
kum with  the  following  letter  to  her  from  the  plaintiff : — 

"  Madam, — I  authorise  and  request  you  to  pay  my  friend, 
Mr.  Kendall,  oOL,  being  the  amount  for  premium  and  fix- 
tures agreed  to  be  paid  by  you  for  my  house  in  Upper 
Baker-street,  and  his  receipt  shall  be  a  sufficient  discharge 
to  you  ;  he  is  going  to  call  upon  Mr.  Smith,  who,  you  in- 
formed me>  would  become  your  security,  and  do  all  that 
was  requisite  in  regard  to  your  peculiar  position,  and  which 
Mr.  Kendall  will  airange  with  Mr.  Smith." 
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Mrs.  Frankum  hy  her  answer  denied  that  she  had  said        1846. 
more  than  that  Mr.  Smith,  her  solicitor,  would  do  what 
was  requisite  in  the  matter. 

On  Mr.  Rendall  calling  on  Mrs.  Frankum's  solicitor,  the 
latter  declined  binding  himself  by  any  engagement,  and 
Mr.  Rendall  thereupon  informed  him  that  his  client  must 
have  some  responsible  guarantee,  since  he  declined. 

No  further  communication  took  place  between  the  par- 
ties until  December,  1843,  when  Mrs.  Frankum  gave  the 
plaintiff  notice  of  her  intention  of  giving  up  the  house,  on 
the  ground  of  its  being  uninhabitable  during  the  winter, 
owing  to  the  annoyance  occasioned  by  smoke.  The  notice 
was  inclosed  in  a  letter,  dated  the  19th  December,  1843, 
containing  the  following  passage : — "  I  had  an  interview 
yesterday  with  Mrs.  Frankum  on  the  subject  of  her  agree- 
ment with  you;  and  as  it  will  not  be  possible  for  her  to  pro- 
cure anybody  to  enter  into  the  covenants  on  her  behalf,  as 
you  require,  the  only  alternative  will  be  to  give  up  pos- 
session of  the  premises;  and  she  has  accordingly  requested 
me  to  give  you  notice  of  her  intention  to  that  effect  at 
Midsummer  next,  and  which  notice  I  now  inclose.  She 
has  sent  me  a  draft  for  the  payment  of  the  quarter's  rent 
due  at  Michaelmas  last,  which  I  shall  be  ready  to  hand 
over  on  your  favouring  me  with  a  receipt."  (The  letter 
then  proceeded  to  state  that  the  house  was  not  habitable 
on  account  of  the  smoke,  which  came  down  the  chimneys 
in  the  drawing-room  floor). 

In  answer  to  this  letter,  Mr.  Rendall  wrote  to  Mr.  Smith, 
stating  that  the  proposition  made  on  behalf  of  Mrs.  Fran- 
kum did  not  meet  the  plaintiff's  wishes,  as,  in  the  event 
of  her  not  being  enabled  to  obtain  either  of  her  trustees  to 
enter  into  the  covenants  of  a  lease,  the  plaintiff  must  be  sa- 
tisfied with  her  security  alone ;  and  Mr.  Rendall  requested 
Mr.  Smith  to  forward  the  agreement  to  him.  The  letter 
further  stated,  that  the  plaintiff  would  have  no  objection 
to  Mrs.  Frankum  transferring  the  term  to  a  responsible 
tenant,  should  she  be  desirous  of  doing  so. 
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1848.        held  to  be  charged^  there  has  been  some  writing,  the  ex- 
^Q^^^      istence  of  which  could  only  be  accounted  for  by  supposing 
^-  an  intention  to  charge  the  separate  property. 

Mr.  Rtrndail  appeared  for  Mrs.  Frankum  s  husband. 

Mr.  JI,  Prendergad  for  the  trustee 


The  Vicb-Chahobllor  : — 

I  think  that  good  sense  and  substantial  justice  are  en- 
tirely on  the  side  of  the  plaintiff;  and  if  his  case  fails,  it 
will  be  on  technical  grounda 

I  think  it  clear  that  the  agreement^  of  which  the  de- 
fendant Mrs.  Frankum  retains  possession,  signed  by  the 
plaintiff  8  agent,  would,  in  the  circumstances  of  the  case, 
have  bound  her,  if  she  had  been  unmarried.  I  think,  that^ 
being  married,  she  is  bound  by  it  to  the  extent  of  her  se- 
parate estate. 

I  am  also  of  opinion,  that  the  conduct  of  the  lady  and 

^  her  agents  appearing  in  evidence,  has  been  such  as  to  pre- 

;  elude  her  right  to  investigate  the  title  of  the  landlord,  if 

the  state  of  the  pleadings  entitles  the  plaintiff  to  use  the 

evidence  for  this  purpose. 

But  I  apprehend  the  law  to  be,  that  where  the  plaintiff 
is  a  lessor  seeking  to  enforce  an  agreement  for  a  lease, 
and  nothing  has  been  done  to  preclude  the  defendant 
from  calling  for  the  lessor's  title  to  grant  the  lease,  the 
proposed  tenant  has  a  right  to  have  the  landlord's  title 
proved.  That  is  the  proposed  tenant's  right  generally.  It 
may  be  varied  by  agreement;  but,  as  it  is  given  by  the 
law,  independently  of  any  special  agreement,  I  am  afraid — 
afraid  with  reference  to  this  dispute — ^that  I  decided  cor- 
rectly in  a  recent  case  (a),  in  which  I  held,  that  where  a  de- 
fendant is  to  be  excluded  from  his  right  to  call  for  proof  of 


{ 


(a)  Clive  y.  Beaumanl,  1  De  0.  ^  S.  397. 
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the  landlord's  title  on  the  ground  of  waiver  or  accept-      ^848. 
ance,  the  fact  of  waiver  or  acceptance  must  be  expressly 
put  in  issue  bj  the  bill.     I  should  be  glad  to  find  that  it 
is  so  here ;  and  this  is  the  only  point  to  which  the  plain- 
tiff's counsel  need  address  himself. 

Mr.  Tripp  contended,  that  there  was  not  a  mere  waiver 
in  this  case,  but  an  actual  possession  of  and  dealing  with 
the  property,  such  as  would  render  it  inequitable  on  the 
part  of  the  defendant  to  rescind  the  contract;  and  that,  if 
the  fact  were  otherwise,  it  was  not  necessary  to  aver  a  con- 
clusion of  law  following  from  the  facts  alleged.  He  fur- 
ther argued,  that,  if  a  reference  as  to  title  could  have  been 
required  in  a  specific  performance  suit,  it  could  not  in  the 
present  case,  in  which  the  plaintiff  merely  sought  to  recover 
for  the  actual  use  and  occupation  of  his  property,  and  in 
which  all  right  to  a  lease  was  abandoned  on  both  sides. 

The  Vice-Chancbllob  : — 

I  do  not  think  the  question  within  the  influence  of 
the  rule  referred  to  as  to  the  absence  of  necessity  to  state 
upon  the  pleadings  a  conclusion  of  law.  The  plaintiff 
alleges  at  the  bar,  that  the  defendant  has  waived  her 
right  to  require  the  title  to  be  shewn.  The  bill  contains 
no  allegation  of  any  such  waiver.  The  plaintiff  insists, 
perhaps  correctly,  that  facts  are  stated  upon  the  bill  prov- 
ing or  amounting  to  evidence  of  waiver.  But  there  are 
many  instances  in  which  it  is  not  sufficient  to  state  merely 
the  evidence  of  that  which  is  intended  to  be  proved  or 
established  by  the  evidence. 

I  am  of  opinion,  that,  waiver  of  title  not  being  alleged, 
I  cannot  look  at  the  evidence  for  the  purpose  of  tiying 
the  question.  There  must,  therefore,  be  a  reference  as  to 
title. 

The  usual  reference  was  accordingly  di- 
rected. 
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Nov.  \oik,  Weightman  v.  Powell. 

Ad  order  to  take   JL  HIS  was  a  foreclosure  suit 

fi^S'^to.       "^^^  ^^^1  ^^  ^^^  ordered  to  be  taken  pro  confessa, 
ed  inoperative     against  One  of  the  defendants 

by  the  plaintiff  .  <•  -i  t  •% 

obtaining  after-        Afterwards,  an  order  had  been  obtained,  under  the  65th 
of  couiM  to  *     Order  of  May,  1845,  to  amend  a  clerical  error  in  the  bill, 
^r  in*the*bm!  ^^  Substituting  "  30th  day  of  March"  for  "  3rd  day  of 
March,''  as  the  date  of  the  mortgage. 
The  cause  now  came  on  to  be  heard. 

Mr.  Bazalgette  appeared  for  the  plaintiff. 

The  Vice-Chancellor  said,  the  diflSculty  was,  that  what 
the  plaintiff  called  a  clerical  error  might  not  be  so  con- 
sidered by  a  defendant.  His  Honor  was  afraid  that,  unless 
the  defendant  against  whom  the  bill  had  been  taken  pro 
confesso  was  served  with  notice  of  the  motion  to  amend, 
the  order  to  take  the  bill  pro  confesso  was  gone.  He  came 
to  this  opinion  most  unwillingly. 

Mr.  Bazalgette  referred  to  the  86th  and  90th  Orders  of 
May,  1845. 

The  Vice-Chaiicellob. — Have  you  found  any  case  in 
which  process  of  contempt  was  continued,  where  the  plain- 
tiff had  amended  after  the  contempt? 

Mr.  Bazalgette  said  he  had  not  been  able  to  jSnd  such  a 
case. 

The  Vice  Chancellor. — That  seems  almost  to  decide  the 
point  against  you. 

The  cause  was  ordered  to  stand  over. 
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Staffurth  v.  Pott.  Y  ^ov.  nth, 

JL  HIS  was  a  foreclosure  suit^  instituted  by  a  derivative  The  sMignee  in 
mortgagee  of  copyholds  against  the  assignee,  under  the  In-  ^Jor^igor* 
solvent  Act,  of  his  immediate  mortgagor,  and  against  the  ff^a°^V 
parties  claiming  under  the  original  mortgagor.  waa  not  entitled 

to  nis  costs. 

The  assignee  by  his  answer  stated,  that,  to  his  know-  Clarke  y.  WO- 
ledge  or  belief,  he  never  claimed  or  pretended  to  have,  and  c.'c.  M  <^ 
did  not  then  claim  or  pretend  to  have,  any  right,  title,  or  "^^^  "P**"- 
interest  of,  in,  or  to  the  estates  in  the  bill  mentioned,  or 
any  part  thereof,  or  the  principal  monies  and  interests  (if 
any)  due  on  the  original  mortgage;  and  he  disclaimed  all 
right,  title,  and  interest  in  and  to  the  said  estates,  monies, 
and  premises,  and  every  part  thereof 

Mr.  C,  Hall  appeared  for  the  plaintiffs. 

Mr.  Bloxam,  for  the  assignee,  contended,  that,  having 
disclaimed  absolutely  by  his  answer,he  was  entitled  to  his 
costs.  He  cited  SUcok  v.  Roynon  (a),  and  Ohrly  v.  Jen- 
kins (6). 

Mr.  Swanstmi,  Mr.  Rusaelly  Mr.  Rogers,  and  Mr.  Hanson^ 
appeared  for  other  defendants. 

Mr  C7.  HaU  contended,  that,  as  the  assignee  had  an 
interest  when  the  bill  was  filed,  he  was  not  entitled  to  his 
costfl.  He  cited  Tipping  v.  Power  (c),  Appleby  v.  Duke,  (d), 
Clarke  v.  Wilmot  (e),  and  Oabriel  v.  Sturgis  (/). 

(a)  2  Y.  &  C.  0.  C,  376»  chanan  y.  Ortenway^  11  Beav.  58. 

(6)  1  De  G.  <fe  S.  543.  (d)  1  Ph.  272. 

(c)  1  Haxe,  405;  and  see  Oib-  (e)  Id.  276. 

wn  y.  Nicol,  9  Beay.  403 ;  Bu-  (/)  5  Hare,  97. 
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The  Vicb-Chancellob  said,  that  there  had  been  a  mis- 
apprehension (which  was  not,  however,  of  much  import- 
ance) as  to  what  had  taken  place  at  the  hearing  of  Clarke 
V.  Wilmot  before  him.  He  had  never  decided  anything  as 
to  the  costs  of  the  disclaiming  defendant,  Mr.  Sturgu, 
That  part  of  the  order  was  made  entirely  by  arrangement 
between  parties,  and  the  Court  had  nothing  to  do  with  it 
He  should  have  thought  the  assignee  in  this  casp  entitled 
to  his  costs,  but  for  the  recent  authority  which  had  been 
referred  to.  As  it  was,  however,  he  could  not' give  the 
costs. 

It  was  ultimately  arranged,  by  consent,  that  on  his  sub- 
mitting to  be  foreclosed  absolutely  at  once,  he  should  have 
his  costs. 


Nov,  leth. 


Origos  V.  StaplbeA   ' 

JL  he  bill  in  this  cause  was  filed  on  the  22nd  of  May,  1847, 
by  Mr.  Griggs  and  Mary  his  wife,  formerly  Mary  Muskett, 
against  Charles  Gillson  Staplee  and  his  two  daughters, 
and  Henry  Tansley,  Robert  Tansley,  and  Lucy  his  wife. 


1.  Where  the 
case  made  by 
the  bill  was, 
that  a  trast- 
deed  which  it 
sought  to  Bet 

prodace  of  sheer  The  prayer  of  the  bill  was,  that  a  deed,  dated  the  16th  of 

impoBtare  and 
plain  cheating, 

and  was  obtained  by  means  of  a  successful  conspiracy  betweea  the  defendant  and  his  sc^citor, 
whereby  the  plaintiff  was  entrapped  into  the  execution  of  the  deed  under  the  fiction  that  it  was  an 
inBtrument  of  a  totally  different  kind,  and  evidence  was  only  adduced  to  prove  that  the  plaintiff  was 
a  very  ignorant  and  illiterate  person,  easily  imposed  upon,  and  that  she  executed  the  deed  in  ques- 
tion without  distinct  explanation,  and  without  the  advice  of  her  own  solicitor,  who  resided  near, 
and  whom  she  expressed  a  desire  to  consult: — Meld,  that  the  case^  as  it  appeared  upcm  the  evidence^ 
was  not  sufficiently  put  in  issue  by  the  bill  to  enable  the  Court  to  set  aside  the  deed;  but  the  Court 
gave  the  plaintiff  an  option  of  an  issue,  to  try  whether  the  execntion  had  been  fraudulently  obtained; 
and,  the  plaintiff  declining  such  issue,  the  dourt,  having  regard  to  the  evidence  adduced,  though  the 
imputations  in  the  bill  on  the  defendant  and  on  his  solicitor  were  very  grave,  dismissed  the  bill 
without  costs. 

2.  On  the  16th  of  May,  1846,  a  widow  made  an  improvident  settlement  of  a  lai^e  portion  of  her 
property,  and  married  on  the  15th  of  October  following.  The  husband  and  wife  filed  a  bill  preying 
that  the  deed  might  be  set  aside  as  a  fraud  on  tlM  marital  right.  Semble,  that  the  Court  would 
have  given  relief,  notwithstanding  the  wife  was  a  co-plaintiff,  if  an  engagement  to  marry  preceding 
the  transaction,  and  a  subsequent  marriage  without  notice  to  the  husband,  were  proved;  and  the 
Court  offered  the  plaintiff  an  issue  te  try  the  feet. 


mSf-trt<r-MJt^ 


yg^  1^^#*      J     /    «     »« 


'/ 
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May,  1846,  made,  between  the  plaintiff  Mrs.  Griggs,  then  184a 
Mrs.  Muskett,  of  the  one  part,  and  the  defendant  Mr. 
Staplee,  of  the  other  part,  might  be  declared  to  be  void 
in  equity,  and  be  ordered  to  be  given  up  to  the  plaintiffs 
to  be  cancelled,  and  that  Mr.  Staplee  might  be  decreed  to 
repay  to  the  plaintiffs  a  sum  of  5002.,  mentioned  in  that 
deed,  and  for  an  account  and  payment  of  interest  thereon, 
and  of  the  costs  of  the  suit,  by  Mr.  Staplee. 

The  deed  thus  sought  to  be  declared  void  was  stated  in 
the  bill,  and  was  as  follows: — 

"  This  indenture,  made  the  16th  day  of  May,  1846,  be* 
tween  Mary  Muskett,  of  Peterborough,  in  the  county  of 
Northampton,  widow,  the  sole  executrix  and  a  legatee, 
named  in  and  appointed  by  the  last  will  and  testament  of 
Charles  Ashley,  late  of  Peterborough  aforesaid,  gentleman, 
deceased,  of  the  one  part,  and  Charles  Gillson  Stf^lee,  of 
Peterborough,  farmer,  who  married  Sarah,  the  daughter 
of  the  said  Charles  Ashby,  deceased,  of  the  other  part. 
Whereas  the  said  Mary  Muskett  hath  heretofore  placed  in 
the  hands  of  the  said  Charles  Gillson  Staplee  the  sum  of 
500!.,  for  2002.,  part  of  which,  a  note  of  hand  has  been 
given,  by  way  of  memorandum,  to  the  said  Mary  Muskett 
by  the  said  Charles  Gillson  Staplee,  the  receipt  and  pay- 
ment of  which  said  sum  of  5002.  he  the  said  Charles  Gill- 
son Staplee  doth  hereby  admit  and  acknowledge  to  be  by 
him,  his  executors,  administrators,  and  assigns,  paid  and 
applied  to  and  for  the  several  uses,  ends,  intents,  and  pur- 
poses hereinafter  mentioned  and  declared  of  and  concern- 
ing the  same.  Now  this  indenture  witnesseth,  and  it  is 
hereby  declared  and  agreed,  by  and  between  the  parties 
to  these  presents,  that  the  said  sum  of  5002.,  so  placed  in 
the  hands  of  the  said  Charles  Gillson  Staplee,  was  so 
placed  in  his  hands;  and  that  the  said  Charles  Gillson 
Staplee,  his  executors,  administrators,  and  assigns,  shall 
stand  possessed  of  and  interested  in  the  same,  upon  the 
trusts  and  for  the  intents  and  purposes  hereinafter  de- 
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1848.  clared  and  expressed;  (that  is  to  say),  that  he  the  said 
Charles  Gillson  Staplee,  his  executors,  administrators,  or 
assigns,  do  and  shall  pay  and  apply  the  interest  of  the 
said  sum  of  5002.,  at  and  after  the  rate  of  42.  per  annum,  to 
the  said  Mary  Muskett,  for  and  during  the  term  of  her  natu- 
ral life,  and  from  and  immediately  after  the  decease  of  the 
said  Mary  Muskett,  upon  trust  that  the  said  Charles  Oill- 
son  Staplee,  his  executors,  administrators,  or  assigns,  do 
and  shall  pay  and  apply  lOOZ.,  part  of  the  said  sum  of 
500^,  to  Susan  Staplee,  daughter  of  the  said  Charles  Gill- 
son  Staplee,  to  and  for  her  own  use  and  benefit;  1002., 
further  part  of  the  said  sum  of  5002.,  to  Sarah  Staplee, 
another  daughter  of  the  said  Charles  Gillson  Staplee,  to 
and  for  her  own  use  and  benefit ;  200il,  Airther  part  of  the 
said  sum  of  5002.,  to  Henry  Tansley,  now  liying  with  the 
said  Mary  Muskett;  and  1002.,  being  the  remaining  part 
of  the  said  sum  of  6002.,  to  Lucy,  the  wife  of  Robert  Tan- 
sley, of  Crowland,  in  the  county  of  Lincoln,  sawyer,  to 
and  for  her  own  use  and  benefit,  exclusive  of  the  control 
of  her  said  husband;  and  for  that  purpose  it  is  hereby 
covenanted  and  agreed,  that  the  said  Charles  Gillson 
Staplee,  his  executors,  administrators,  and  assigns,  shall 
from  time  to  time  pay  and  apply  the  same  in  such  man- 
ner, so  as  to  effectuate  the  above  intent  and  purpose." 

This  deed  was  executed  by  Mrs.  Muskett,  she  making 
her  mark,  being  unable  to  read  or  write;  it  was  also  exe- 
cuted by  Mr.  Staplee.  The  execution  by  both  parties  was 
attested  by  one  witness,  named  Platel. 

The  receipt  for  the  amount  was  thus: — "  Received  here- 
tofore the  sum  of  5002.,  as  above  mentioned. — Charles  Gill- 
son Staplee.    Witness,  George  Platel." 

The  bill  stated,  that  in  April,  1846,  and  previous  to  the 
receipt  of  the  5002.  by  Mr.  Staplee,  as  mentioned  in  the 
above  deed,  a  treaty  of  marriage  was  subsisting  between 
the  plaintiff  Mrs.  Griggs,  then  Mrs.  Muskett,  and  the  other 
plaintiff  Mr.  Griggs,  with  the  knowledge  of  Mr.  Staplee; 
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that  this  marriage  was  solemnised  on  the  15th  of  October^         1848. 
1846,  but  that  the  whole  transaction  as  to  the  loan  and  deed 
was  altogether  concealed  from  the  plaintiff  Mr.  Griggs. 

The  bill  detailed  the  circumstances  under  which  the  plain- 
tiff Mrs.  Griggs,  then  Mrs.  Muskett,  became  possessed  of  the 
500/.,  and  which  are  mentioned  in  the  judgment  of  the  Vice- 
chancellor.  That  she  had  been  aided  in  the  recovery  of  it 
by  Mr.  Staplee ;  that  he  professed  great  zeal  for  her  interest ; 
and  that  Mrs.  Griggs  had  previously  advanced  2002.  to  him 
on  an  unstamped  acknowledgment ;  and  that  she  also  ad- 
vanced the  above-mentioned  500Z.  to  Mr.  Staplee,  without 
any  memorandum;  but  that  Mr.  Staplee  promised  to  give 
her  a  good  and  valid  mortgage,  to  secure  the  500^,  with  in- 
terest. It  also  stated,  that  Mr.  Staplee  not  having  perform- 
med  his  promise,  she  shortly  after  the  loth  of  June,  1846, 
requested  him  to  give  her  such  mortgage ;  and  that,  in  conse- 
quence of  such  request,  he,  accompanied  by  Mr.  Platel  his 
solicitor  (the  attesting  witness  to  the  deed),  called  in  July, 
184f>,  upon  Mrs.  Griggs  at  her  residence;  and  that  Mr. Pla- 
tel, in  the  presence  of  Mr.  Staplee,  and  with  his  knowledge 
and  permission,  then  stated  to  Mrs.  Griggs,  that  he  had 
brought  the  security  which  Mr.  Staplee  had  promised  to 
give  her,  and  which  was  to  secure  the  repayment  to  her,  by 
the  defendantMr.  Staplee,  of  the  sum  of  5002.,  together  with 
interest  thereon ;  and  that  Mr.  Platel  then  produced  a  deed 
(being  the  deed  above  stated),  and  in  the  presence  of  Mr 
Staplee,  and  with  his  knowledge  and  permission,  and  as  his 
solicitor,  stated  to  Mrs.  Griggs  (although  Mr.  Staplee  well 
knew  such  statemenjts  were  altogether  untrue),  that  such 
deed  was  a  mortgage  by  Mr.  Staplee  to  Mra  Griggs  of  cer- 
tain lands,  the  property  of  Mr.  Staplee,  and  that  the  effect 
of  such  deed  was  to  secure  to  Mrs.  Griggs  the  repayment  of 
the  500!.,  with  interest  thereon;  and  that,  to  perfect  such 
security,  it  was  necessary  that  the  deed  should  be  executed 
by  Mrs.  Griggs  as  well  as  by  Mr.  Staplee. 

That  Mrs.  Griggs,  in  reliance  on  such  statements,  execut-. 
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1848.  ed  the  deed,  which,  upon  Mr.  Staplee's  suggestion  was  left 
in  Mr.  Platel's  possession ;  that  the  deed  had  been  prepared 
by  Mr.  Platel  from  instructions  furnished  by  Mr.  Staplee; 
and  that  no  solicitor  was  employed  or  friend  consulted  on 
behalf  of  Mrs.  Origgs,  though  she  expressed  a  wish  to  con- 
sult her  own  solicitor,  Mr.  Gates,  who  resided  yery  near. 

The  bill  also  stated,  that  the  deed  so  executed  by  Mrs. 
Griggs  was  not  read  oyer  to  her  preyiously  to  her  execut- 
ing the  same,  or  at  any  other  time;  and  that  the  true  na- 
ture and  effect  thereof  was  neyer  in  any  manner  explained 
to  her;  and  that  Mrs.  Griggs,  in  consequence  of  such  state- 
ments by  Mr.  Staplee,  and  haying  perfect  confidence  in  him, 
^  and  belieying  that  her  interests  would  be  well  taken  care 
of  by  his  solicitor,  Mr.  Platel,  was  induced  to  execute  the 
deed  without  consulting  her  solicitor,  as  she  otherwise 
would  haye  done. 

Mr.  Staplee  by  his  answer  gaye  a  history  of  the  transac- 
tion similar  to  that  giyen  by  Mr.  Platel  his  solicitor  in  his 
eyidence  on  his  behalf  in  the  cause,  and  stated  below.  He 
also  denied  that  any  contract  of  marriage  subsisted  be- 
tween the  plaintiffs  prior  to  August,  1846;  but  alleged 
that  the  courtship  which  preceded  the  marriage  first  com- 
menced in  the  month  of  August,  1846 ;  and  he  insisted  that 
the  transaction  of  the  16th  of  May,  1846,  was  yalid,  and 
that  the  deed  of  that  date  ought  not  to  be  set  aside. 

The  answers  of  Mr.  Staplee's  two  daughters  were  to  the 
like  purport. 

The  defendants,  the  Tansleys,  denied  all  knowledge  of 
the  deed  until  after  the  institution  of  the  present  suit,  and 
submitted  to  the  Court,  whether  they  were  necessary  par- 
ties. 

Mr.  John  Ashby,  Mr.  Pearse,  a  surgeon,  and  Mr.  Gates, 
Mrs.  Griggs's  solicitor,  were  examined  on  behalf  of  the 
plaintiffs. 

Mr.  Ashby  stated  as  follows :  "  I  haye  neyer  had  any  deal- 
ings with  Mr.  Staplee  on  my  own  account;  but  he  married  my 
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lister,  [and  I  haye  been  a  good  deal  in  his  company.  I  1848. 
think  he  is  a  man  of  good  abilities  and  education.  I  went 
to  school  with  him,  and  he  was  considered  very  clever 
there  He  has  a  good  knowledge  of  business  and  of  money 
transactions,  and  I  know  that  in  matters  of  account  he 
thinks  he  is  not  to  be  beat'' 

Mr.  Pearse,  who  deposed  that  he  attended  on  the  nephew 
of  Mrs.  Qriggs  at  her  house  from  the  30th  of  March  to 
the  10th  of  June,  1846,  generally  every  day,  and  that,  in 
the  early  part  of  that  year,  Mr.  Staplee  was  frequently  at 
the  house,  but  that  he  did  not  see  him  at  all  in  the  sum- 
mer, said :  "  He  always  appeared  to  be  on  very  friendly 
terms  with  her.  He  has  spoken  to  me  about  her  health, 
and  would  speak  familiarly,  such  as — '  You  must  take 
care  of  the  little  woman,  doctor,'  or  in  that  way.  She  was 
very  fond  of  boasting  of  the  money  she  had;  and  one  day, 
when  she  named  it  to  me,  I  said,  '  Mind  you  take  care  of 
it'  This  was  soon  after  Mr.  Ashby's  death.  She  said,  in 
reply,  '  He  would  always  see  her  righted'  She  alluded  to 
Mr.  Staplee;  at  least  I  so  understood  her,  as  she  had  been 
speaking  of  him  just  before.  She  appeared  to  me  to  place 
confidence  in  Staplee.  I  have  often  heard  her  speak  of 
him,  and  she  seemed  to  place  the  greatest  reliance  on  him. 
She  is  an  uneducated  woman,  and,  I  believe,  incapable  of 
either  reading  or  writing.  She  is,  I  think,  a  person  fond 
of  flattery,  and  what  I  should  call  a  gullible  woman,  who 
would  be  easily  led.  I  think  her  quite  ignorant  of  busi- 
ness  matters.  She  was  a  good  servant  and  good  house- 
keeper ;  but,  from  her  want  of  education,  I  consider  her  a 
servant  only." 

Mr.  Gates,  in  answer  to  the  3rd  and  4th  interrogatories, 
thus  deposed :  "  I  am  acquainted  with  the  abilities,  capa- 
city, knowledge  of  matters  of  business,  and  educational 
acquirements  of  the  complainant  Mary  Griggs,  and  ac- 
quired such  knowledge  from  firequent  observation  and 
conversation,  and  the  transaction  of  business  matters  with 
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1848.  her.  I  found  her  wanting  ordinary  knowledge,  ignorant 
of  the  ordinary  transactions  of  life,  easily  influenced,  and 
very  illiterate;  she  can  neither  read  nor  write,  and  would 
readily  fall  into  the  opinion  of  others.  I  attribute  the 
lack  of  wordly  knowledge  to  the  fact  of  her  having  lived 
the  greater  part  of  her  days  as  a  menial  servant;  and  I 
further  depose,  that  the  defendant  C.  G.  Staplee  has,  upon 
several  conferences  and  interviews,  been  present  with  the 
said  Mary  Griggs,  when  I  have  been  consulted  by  and 
was  advising  her  upon  her  a£Eairs.  I  cannot  set  forth  the 
particular  days,  but  he  was  present  when  I  advised  her 
she  could  make  claim  to  the  purchase-money  arising  from 
the  contract  for  sale  of  the  real  estates  of  C.  Ashby,  the 
testator;  and,  upon  frequent  occasions,  while  that  subject 
was  in  dispute,  I  have  conferred  with  the  defendant  C. 
G.  Staplee  at  the  complainant  Mary  Griggs's  house;  and 
have  often,  when  I  have  met  with  the  defendant,  been 
inquired  of  by  him  how  the  matter  was  progressing,  and 
I  used  to  inform  him  freely.  When  the  said  Mary  Gri^ 
and  C.  G.  Staplee  have  been  in  company,  I  have  observed 
they  addressed  each  other  as  most  intimate  and  confi- 
dential friends:  indeed,  I  used  rather  to  wonder  at  Mr. 
Staplee's  familiarity.  A  common  expression  of  the  said 
Mary  Griggs  was,  when  speaking  of  Mr.  Staplee,  '  He  is 
really  the  only  friend  I  have  I  cs^n  tell  my  mind  to;'  and 
she  used  always,  before  acceding  to  anything,  to  say,  she 
would  hear  what  Charles  said, — ^meaning  Mr.  Staplee.  The 
defendant  Mr.  Staplee  used  to  address  and  call  her  '  My 
dear  little  woman,'  and  was  always  expressing  his  inten- 
tion to  see  after  her  interests.  I  believe  he  knew  more  of 
her  real  position  as  to  the  claim  made  to  the  aforesaid 
purchase-monies  than  she  did  herself." 

Mr.  Platel,  the  only  solicitor  engaged  in  the  preparation 
of  the  deed  of  the  22nd  of  May,  1847,  was  examined  on 
behalf  of  Mr.  Staplee,  and  cross-examined  for  the  plaintiff. 
Mr.  Platel,  after  stating  that  he  was  at  Mrs.  Griggs's  house 
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on  other  business,  viz.  to  receive  a  premium  on  an  in-  1848. 
surance  against  fire,  due  to  an  Insurance  Company,  for 
which  he  was  the  agent,  at  Peterborough,  made  the  follow- 
ing statement  of  the  instructions  then  given  to  him: — 
"the  said  Mary  Griggs,  in  the  presence  of  the  said  C.  G. 
Staplee,  but  not  of  any  other  person,  to  the  best  of  my 
recollection,  gave  me  instructions  for  the  preparation  of  a 
draft  of  trust,  whereby  the  sum  of  5002.  was  to  be  settled 
so  as  the  said  Mary  Griggs  was  to  receive  the  interest  for 
her  life;  but  at  that  time  the  said  Mary  Griggs  had  not 
determined  how  the  said  sum  of  5002.  was  to  be  disposed 
of  after  her  death;  but  she  directed  me  to  call  again  upon 
her  with  the  draft  declaration  of  trust,  in  order  that  the 
draft  of  the  deed  might  be  filled  up,  having  reference  to 
such  disposition  after  her  deatL" 

He  then  stated,  that  he  had  accordingly  drawn  such 
draft,  leaving  blanks  accordingly,  and  proceeded  to  depose 
as  follows:  ''On  the  9th  day  of  May,  1846,  I  attended  the 
said  Mary  Griggs  at  her  house,  with  the  said  draft  so  left 
in  blank  as  aforesaid,  at  which  time  and  place  the  said 
C.  G.  Staplee  was  not  present,  and  no  one  else  was  present 
but  myself  and  the  said  Mary  Griggs;  and  on  such  last- 
mentioned  occasion  the  said  Mary  Griggs  (no  one  being 
present  but  myself  and  her)  expressly  instructed  me  to 
fill  up,  and  I  accordingly  filled  up,  the  blanks  in  the  said 
draft  as  they  now  appear,  written  in  lighter  ink  than  the 
writing  of  the  draft  as  originally  prepared, — I  mean  the 
blanks  as  to  the  disposition  of  the  5002.  after  the  death  of 
the  said  Mary  Griggs." 

Mr.  Platel  proceeded  to  verify  the  original  ingrossment 
of  the  deed  of  the  1 6th  of  May,  1846,  and  its  execution  by 
Mrs.  Griggs  and  Mr.  Staplee;  and,  in  answer  to  the  9th 
interrogatory,  deposed  as  follows:  "That  the  deed  in  the 
last  interrogatory  mentioned  was  previously  to  the  execu- 
tion thereof,  and  on  the  said  16th  day  of  May,  1846,  read 
over  by  me  to  the  said  Mrs.  Muskett  and  C.  G.  Staplee,  at 
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1848.  the  house  of  the  said  Mrs.  Muskett;  and  the  said  complain^ 
ant  Mary  Griggs  (then  Mrs.  Muskett)  at  the  time  of  the 
execution  thereof,  appeared  perfectly  to  understand  the 
nature  and  effect  of  the  said  deed.  There  was  no  dupli- 
cate of  the  said  deed  signed,  sealed,  or  delivered  by  either 
of  the  said  parties  to  the  said  deed,  both  the  said  parties 
being  desirous  of  saving  the  expense  of  any  duplicate;  and 
at  the  time  of  the  execution  of  the  said  deed,  on  the  said 
16th  day  of  May,  1846,  it  was  expressly  agreed  between 
the  said  complainant  Mary  Griggs  and  the  said  defendant 
C.  G.  Staplee,  that  I  should  have  the  custody  of  the  said 
deed,  for  the  benefit  of  all  parties  interested  therein ;  and 
I  have  had  the  custody  of  the  said  deed  ever  since  the  said 
16th  day  of  May,  1846,  in  pursuance  of  the  said  agree- 
ment" 

On  his  cross-examination  Mr.  Platel  deposed,  that 
none  of  the  instructions  or  directions  or  communications 
were  in  writing;  that,  except  in  this  instance,  he  was  never 
professionally  concerned  for  Mrs.  Griggs,  but  had  business 
transactions  with  her  relative  to  receiving  the  premiums 
on  afire  insurance,  prior  to  the  execution  of  the  indenture 
of  the  16th  of  May,  1846;  that  he  delivered  to  Mrs.  Griggs, 
at  her  house,  a  copy  of  that  instrument,  shortly  after  its 
execution,  and  also  another  copy  on  the  11th  of  September, 
1846;  that  he  could  not  say  whether  Mrs.  Griggs  could  read, 
but  that  she  could  not  write.  He  also  said:  ''I  fully  ex- 
plained the  effect  of  the  deed  to  Mrs.  Griggs,  previous  to 
its  execution." 

The  other  particulars  of  the  transaction  are  stated  in 
his  Honor's  judgment. 

Mr.  Ruasdl  and  Mr.  Nalder^  for  the  plaintiffs. — ^The 
transaction  is  void,  and  the  deed  of  the  16th  of  May,  1846, 
ought  to  be  set  aside.  Mrs.  Griggs,  a  very  illiterate  per- 
son, has  been  deceived  by  the  defendant  Staplee,  a  man 
of  shrewd  business  habits,  and  has  been  induced,  by  the 
confidence  she  reposed  in  him,  to  execute  a  deed  which 
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she  believed  was  a  mortgage  by  him  of  his  property  to  her,  1848. 
to  secure  to  her  the  5002.  she  had  lent  him,  instead  of  exe- 
cuting the  document  which  she  did  in  fact  execute,  being 
a  settlement  by  which  she  reduced  her  interest  in  the 
money  to  a  right  to  the  income  for  life,  and  settled  the 
capital  on  Mr.  St^plee's  own  children  as  to  part,  and  as 
to  the  other  part,  on  relatives  she  had  never  expressed  any 
intention  to  serve. 

Besides,  this  deed  was  prepared  by  Mr.  Staplee's  solicit 
tor,  without  the  intervention  of  Mrs.  Griggs's  own  solicitor, 
though  he  resided  near,  or  of  any  independent  legal  advice, 
and  upon  the  representations  and  advice  of  Mr.  Staplee 
and  his  solicitor,  which  he  ought  not  to  have  made  and 
given. 

At  least  the  transaction  was  a  fraud  on  the  marital 
rights  of  the  plaintiff  Mr.  Griggs.  His  courtship  of  the 
lady  preceded  the  date  of  the  transaction  complained  of, 
and  was  followed  by  the  marriage,  without  Mr.  Griggs 
having  received  the  least  intimation  of  the  deed  in  ques- 
tion. 

Mr.  Bacon  and  Mr.  Sdwyn,  for  the  defendant  Staplea — 
The  plaintiff's  first  ground  on  which  to  have  this  deed  de- 
clared void  resolves  itself  into  this:  that  there  was  an  ab- 
sence of  proper  advice  or  proper  information ;  though  that 
ground  is  now  insisted  on  at  the  bar,  it  is  not  made  by  the 
bill,  and  if  the  plaintiffs  had  meant  to  insist  on  it  at  the 
bar,  they  ought  to  have  insisted  on  it  in  their  bill. 

The  charge  really  made  by  the  bill  is  one  of  a  criminal 
nature;  it  is,  in  substance,  the  charge  of  a  conspiracy  by 
Mr.  Staplee  and  Mr.  Platel,  by  deception  and  misrepresen- 
tation to  induce  Mrs.  Griggs  to  execute  a  deed  with  one 
purport,  which  they  are  alleged  to  have  stated  to  be  of  a 
very  different  effect;  and  this  charge  is  unsupported  by 
the  evidence. 
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1848.  The  bill  presents  two  cases  inconsistent  with  each  other: 

the  first,  a  fraud  on  the  wife;  the  second,  a  fraud  by  the 
wife  and  the  defendant  Mr.  Staplee  on  the  husband. 

Assuming  that  the  fraud  on  the  wife  is  not  proved,  then 
the  plaintiffs  assert  that  a  fraud  has  been  practised  upon 
the  husband.  Now,  to  sustain  this  charge,  there  must 
have  been  a  contract  of  marriage  previous  to  the  transaction 
complained  of,  whereas  there  is  no  proof  of  any  courtship 
until  after  the  transaction  of  the  16th  of  May,  1846. 

Mr.  Renshaw,  for  the  defendants  the  Tansleys,  admit- 
ted that  the  plaintiff  had  not  the  advice  and  assistance 
that  she  ought  to  have  had. 

Mr.  RusseUy  in  reply. — It  is  a  misapprehension  of  the 
law  of  the  Court  to  say,  that  there  must  be  an  actual  en- 
gagement of  contract  to  marry  at  the  time  of  the  trans- 
action; a  courtship  preceding  the  transaction,  followed  by 
her  marriage,  is  sufficient  to  support  a  charge  of  fraud  on 
the  marital  rights:  Ooddard  v.  Siiow((i)y  St  Oeorge  v. 
FaJfcc(5). 

His  Honor  referred  to  the  case  of  WUde  v.  (?i6»an(c). 

The  Vice-Chancellob  : — 

The  purpose  of  this  suit,  instituted  by  Mr.  Griggs  and 
his  wife,  is  to  obtain  payment  from  the  defendant,  C.  Gr. 
Staplee,of  a  sum  of  500/.,  being  part,  or  the  whole,  but  as  the 
plaintiffs  allege  only  part— of  certain  money  placed  by  her, 
before  her  marriage,  in  the  hands  of  Mr.  Staplee;  and  to 
set  aside  a  deed  executed  by  her,  also  before  the  marriage, 
being  in  form  and  language  a  settlement  in  a  particular 
manner  of  the  5002., — ^the  other  defendants  being  persons 
in  whose  favour  the  deed  declared  trusts. 

(a)  1  Russ.  486.  {b)  1  My.  <fe  K.  610. 

(c)  7  House  of  Lords  Rep.  605. 
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The  story  of  the  cause  may  be  told  thus: — There  lived        U 
at  Peterborough  an  old  man  called  Ashby,  a  widower;  as       Oi 
I  collect    He  had  a  maid-servant  called  Mary  Maggott :  she      g,^ 
was  his  only  servant,  and  appears  to  have  performed  the 
multifarious  duties  belonging  to  her  place  in  a  manner 
satisfactory  to  her  master,  notwithstanding  her  literary 
deficiencies,  which  were  considerable;  for  it  is  to  be  gather- 
ed from  the  evidence  that  she  can  neither  write  nor  read. 

In  process  of  time  Miss  Maggott  married  and  became 
Mrs.  Muskett,  and  on  that  event  quitted  her  place,  but  not 
for  a  long  time,  as  the  husband  soon  died,  and  she  then  re- 
turned to  it  and  continued  with  Mr.  Ashby,  in  the  same  ca- 
pacity, until  his  death,  which  happened  in  December,  1845 ; 
when  it  appeared  that  he  had  made  her  solely,  or  other- 
wise, his  executrix,  and  also  his  sole  residuary  legatee.  She 
accepted  the  office  and  the  gift,  which,  however,  would,  as 
I  collect,  have  been  of  slight  value  but  for  the  circumstance, 
that,  shortly  before  his  death,  he  had  entered  into  a  con- 
tract, as  it  was  alleged,  for  the  sale  of  his  real  estate,  or  a 
portion  of  it — a  state  of  things  which  was  contended  by  an 
attorney  of  Peterborough,  whom  she  then  employed,  namely, 
Mr.  Gates,  to  operate  a  conversion  for  the  benefit  of  the 
personal  estate.  Negotiations  upon  the  point  ensued  be- 
tween him  on  her  behalf,  and  Messrs.  Bonner  as  the  attor- 
nies  of  the  sons  of  Mr.  Ashby,  who  seem  to  have  been  his 
devisees,  which  soon  took  the  turn  of  a  treaty  of  compro- 
mise. Mr.  Ashby  had  not  only  sons,  however,  he  had  at 
least  one  daughter.  She  had  married  the  defendant  Mr. 
Staplee,  who  appears  to  be  a  substantial  farmer,  living 
about  two  miles  from  Peterborough — an  active  person, 
willing  to  be  thought  a  man  of  business,  and  probably  an 
old  acquaintance  of  Mrs.  Muskett  Certainly,  a  great  in- 
timacy is  shewn  to  have  existed  between  them  soon  after 
the  death  of  her  master — an  intimacy  amounting  to  fa- 
miliarity. She  was  '^  the  little  woman"  to  Mr.  Staplee,  he 
was  "  Charles''  to  her,  and  appears  to  have  been  consulted 
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1848.        by  her,  to  have  advised  her,  and  to  have  been  trusted  by 

Gbioos       her. 

The  plaintiffs  have  produced  a  piece  of  unstamped  paper, 
which  contains,  in  the  handwriting  of  Mr.  Staplee,  a  pro- 
mise, thus  dated  and  thus  expressed: — 

"  Flag  Fen,  17th  February. — On  demand,  I  promise  to 
pay  Mrs.  Muskett  Two  Hundred  Pounds,  with  lawful  in- 
terest Charlbs  Staplee.'* 

It  may,  I  think,  be  taken,  that  this  paper  was  written 
and  given  to  Mrs.  Muskett  in  February,  1846  (though  it 
does  not  mention  any  year),  and  that  Mr.  Staplee,  on  the 
same  occasion,  received  2002.  from  her. 

Mr.  Gates  and  Messrs.  Bonner  having  succeeded  in  com- 
promising the  conversion  question,  the  devisees  paying  a 
sum  of  600^  to  Mrs.  Muskett,  in  full  of  her  claim  in  re- 
spect of  the  real  estate,  the  23rd  of  April,  1846,  was  fixed 
as  the  time,  and  Spalding  as  the  place,  for  carrying  into 
effect  that  arrangement;  when  and  where  Mrs.  Muskett, 
with  Mr.  Ghit^s  as  her  attorney,  and  Mr.  Staplee  as  her 
fidend  or  attendant,  was  present  The  business  was  com- 
pleted accordingly,  and  Mrs.  Muskett  then  received  a  sum 
exceeding  5002.,  the  difference  between  which  and  the  6002. 
was  retained  firom  her  in  respect  of  a  demand  on  the  per- 
sonal estate  of  her  testator  and  master. 

The  money  thus  received  she  carried  off  in  company 
with  Mr.  Staplee,  who  does  not  seem  to  have  been  by 
any  means  less  attentive  to  her  on  that  day  than  at  other 
times. 

It  is  to  be  collected,  that  soon  afterwards,  and,  as  it 
seems  probable,  on  the  16th  of  the  following  month,  May, 
the  deed  in  question  was  executed  by  her.  It  was  also 
(and  probably  at  the  same  time)  executed  by  Mr.  Staplee. 
The  only  attesting  witness  was  Mr.  Platel,  a  professional 
gentleman  in  Peterborough,  then  of  more  than  thirty-eight 
years'  standing  as  an  attorney,  and  more  than  sixty  as  a 


0A8BS  IN  OHAKCEBT.  685 

man,  who  prepared  the  instrument,  and,  not  keeping  a      ^648. 

clerk,  engrossed  it  himself;  he  debited  Mr.  Staplee  and 

Mrs.  Muskett  in  equal  shares  with  the  amount  of  the  stamp 

and  his  charges  for  the  business.     Mr.  Platel  was  probably 

not  then  a  stranger  to  Mrs.  Muskett;  but  he  had  never 

been  concerned  for  her  professionally  before,  and  he  and 

Mr.  Staplee  and  herself  were,  as  I  collect,  the  only  persons 

consulted  about  the  matter,  engaged  in  it,  or  informed  of 

it,  previously  to  her  execution  of  the  instrument    It  is  in 

these  words.    [Here  his  Honor  read  the  indenture  of  the 

16th  of  May,  1846,  as  stated  ante,  p.  573.]  That  Mr.Staplee, 

at  some  time  or  times  before  or  after,  or  before  and  after  the 

execution  of  this  deed  by  Mrs.  Muskett,  did  receive  from 

her  money  to  the  amount  of  5002.  at  least,  cannot  be 

doubted. 

It  is,  indeed,  the  case  of  himself  and  his  daughters,  that, 
for  the  purposes  of  the  deed,  he  is  chargeable  with  the 
capital  sum  of  5002.  received  by  him  from  her,  partly  before 
June,  1846,  and  partly  in  that  month,  as  he  says.  The  re- 
tention, however,  by  Mrs.  Muskett  of  the  piece  of  unstamped 
paper  may  perhaps  be  thought  not  a  circumstance  adding 
strength  or  credit  to  the  deed.  But  attributing  no  weight 
in  favour  of  the  plaintiffs  to  that  circumstance,  and  assum- 
ing her  to  have  had  intentions  in  favour  of  the  Tansleys 
and  of  Mr.  Staplee's  daughters,  I  apprehend  it  to  be  im- 
possible to  deny  that  this  deed  was  an  instrument,  her 
execution  of  which  was  an  indiscreet  and  an  imprudent 
step  on  her  part  It  did  not  reserve  or  give  to  her  any 
interest  independent  of  coverture,  or  any  contingent  or 
other  power  of  requiring  security  or  investment,  or  of  re- 
vocation or  alteration  by  will  or  otherwise.  Now,  although 
a  woman,  it  was  possible  that  she  might  change  her  mind. 
Although  a  widow,  it  was  not  contrary  to  the  nature  of 
things  that  she  might  be  disposed  to  marry.  I  do  not  col- 
lect that  she  is  past  childbearing,  or  that  she  thought  her- 
self so.    Moreover,  every  person  mentioned  in  the  deed 
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184a  besides  herself  may  become  bankrupt  or  die  in  her  lifetime 
or  treat  her  ill.  Mr.  Staplee,  whatever  his  circumstances 
in  1846,  might  have  become,  or  may  become,  insolvent,  or 
a  resident  in  France  or  the  United  States^  or  may  die 
worth  nothing. 

If,  too,  I  were  obliged,  upon  the  materials  before  me,  to 
express  an  opinion  whether  more  than  half  of  all  that  this 
uneducated  servant  was  worth  in  the  world  was  affected 
by  the  deed,  that  opinion  would  be  in  the  aiBrmative. 

That  she  ought,  if  for  no  other  considerations  than  those 
to  which  I  have  referred,  to  have  been  recommended  not 
to  execute  such  an  instrument;  and  that  ignorant,  and  a 
woman  as  she  was,  she  ought,  before  executing  it,  to  have 
had  the  various  practical  respects  in  which  it  was  objec- 
tionable brought  under  her  attention,  it  must,  I  suppose, 
be  in  vain  to  deny.  This  duty  would  have  been  incumbent 
on  Mr.  Gates,  had  he  been  consulted  on  the  subject,  which 
he  was  not  As  the  matter  was  transacted,  that  duty  was 
cast  upon  Mr.  Staplee  and  Mr.  Platel,  the  only  actors,  as  it 
has  already  been  stated,  with  Mrs.  Muskett  in  the  transac- 
tions of  the  settlement,  or  on  one  of  those  two  gentlemen. 
Now,  Mr.  Staplee  was  not,  and,  probably,  without  consent^ 
neither  of  the  parties  to  this  record  could  have  been,  ex- 
amined as  a  witness  in  the  cause;  he  has,  however,  put  in 
two  answers,  one  to  the  original,  one  to  the  amended  bill. 
But  I  think  it  right  to  say,  that  his  conduct  as  to  the 
matters  in  question  appears  to  me  open  so  much  to  just 
observation,  as  to  render  it  improper  to  allow  to  those 
answers  any  weight  against  the  plaintiffs'  case. 

Mr.  Platel  is  a  witness  for  the  defendants  the  Staplees. 
He  has  been  cross-examined  by  the  plaintiffs.  His  evi- 
dence in  chief  and  his  cross-examination  are  thus: — 

[Here  his  Honor  read  Mr.  Platel's  evidence,  see  ante, 
p.  578.] 

Now,  if  it  is  in  proof  that  this  woman  received  any  advice 
or  assistance  on  the  subject  of  the  deed  before  her  execu-* 
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tion  of  it,  that  proof  is  afforded  only  by  Mr.  Platel's  testi-      ^®^ 
mony  just  read;  and  whether  that  affords  any  such  proof  at 
all  I  need  scarcely  say. 

The  draft  of  which  he  speaks  I  examined  carefully  at 
the  hearing ;  it  then  appeared  and  still  appears  to  me 
difficult,  if  not  impossible,  to  be  reconciled  with  some  part 
at  least  of  that  gentleman's  statementa  What  course  the 
business  would  have  taken  if  Mr.  Gates  had  been  consult- 
ed it  cannot  perhaps  be  said;  but,  as  matters  were,  it 
seems  plain  enough,  that,  whether  from  ignorance,  from 
incapacity,  from  negligence,  or  from  bad  intention,  upon 
the  part  of  one  or  both  of  the  two  actors  with  her  in  the 
affair  (of  whom  one  or  both  certainly  owed  her  the  duty  of 
advice  and  protection  in  it),  she  executed  the  deed  with- 
out such  advice  and  without  such  protection  as  she  ought 
to  have  had,  and  that  the  transaction  is  one  impossible  to 
be  viewed  with  approbation,  or  with  any  confidence  of 
being  able  safely  to  ascribe  to  want  of  attention,  of  know- 
ledge, of  capacity,  or  only  of  delicacy,  the  manner  in  which 
this  very  ignorant  and  not  very  wise  woman  was  handled. 
I  may  observe,  that  the  compliments  to  her  capacity  for 
business,  and  the  powers  of  her  mind,  which  are  paid  by 
the  Staplee  answers,  appear  to  be  confined  to  those  docu- 
ments, and  not  discoverable  in  the  evidence;  though,  if 
Mrs.  Jarvis  did  tell  Mr.  Gates  that  Mrs.  Griggs  was  almost 
always  drunk,  such  an  efiusion  of  confidence  during  a  quar- 
rel between  the  two  ladies  ought  not  to  go  to  the  aid  of 
either  party. 

Mr.  John  Ashby,  Mr.  Pearse,  a  surgeon,  and  Mr.  Gates, 
in  their  evidence  thus  speak  of  Mr.  Staplee  and  Mrs. 
Muskett: — 

[Here  his  Honor  read  the  extracts  from  the  evidence 
of  these  witnesses,  as  given  ante,  pp.  676 — 578,] 

The  evidence  of  the  ladies  and  gentlemen  who  are  Mr. 
Platel's  fellow-witnesses  for  the  Staplees  I  cannot,  I  own, 
consider  as  of  much  weight  or  account  in  the  case ;  and, 
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1848.  ^  on  the  whole,  had  the  plaintiffs  by  their  bill  put  their  case 
on  these  grounds,  which,  sustained  by  their  eyidence,  as  I 
view  and  estimate  it,  are,  in  my  judgment,  not  displaced 
by  the  opposing  evidence,  as  I  view  and  estimate  that 
opposing  evidence,  I  should,  it  is  probable,  have  now 
made  a  decree  in  the  plaintiffs'  favour  for  the  BOOL,  and 
against  the  deed.  But  the  bill,  as  I  understand  it,  puts 
their  case  on  two  grounds  merely: — ^the  first  being,  that,  in- 
dependently of  any  question  of  fraud  upon  Mrs.  Muskett 
simply,  and  whether,  if  she  had  remained  a  widow,  she  would 
or  would  not  have  been  entitled  to  relief  against  the  trans- 
action impeached,  it  is  invaUd  in  equity  against  the  other 
plaintiffs  marital  rights,  upon  a  principle  discussed  and 
considered  in  Ooddard  v.  Snow  (a),  and  St  George  v. 
Wake(b),  and  some  earlier  authorities  there  mentioned; 
the  second  being,  that  the  deed  was  the  produce  of  sheer 
imposture,  of  plain  cheating  in  the  broadest  manner,  so  as 
to  be  open  certainly  to  a  criminal  prosecution ;  that  it  was 
obtained,  namely,  from  Mrs.  Muskett,  by  a  most  disgraceful 
conspiracy,  a  successful  conspiracy,  between  Staplee  and 
Mr.  Platel,  to  entrap  her  into  the  execution  of  the  deed, 
under  the  fiction  and  pretence  that  it  was  a  mortgage 
merely  for  her  security  and  benefit,  on  property  of  Mr. 
Staplee,  she  so  understanding  it  upon  their  representation 
at  the  time. 

Now,  as  to  the  first  of  these  two  grounds: — ^If  it  had  been 
proved  in  the  cause,  that  the  plaintiff  Thomas  Origgs  was 
engaged  to  be  married  to  the  other  plaintiff  at  the  time 
when  she  executed  the  deed,  and  it  were  a  safe  inference 
now,  from  the  evidence,  that,  until  he  had  married  her,  he 
was  in  ignorance  of  the  transaction,  and  without  any  use- 
ful or  substantial  information  «bout  it,  I  think  that,  al- 
though she  is  a  co-plaintiff,  I  should  have  probably  relieved 
against  the  transaction  at  this  stage  of  the  suit.     But  such 

(a)  1  Rubs.  485.  (b)  1  My.  A  K.  610. 
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n  case  is,  in  my  opinion,  not  established  There  is,  how-  184a 
ever,  enough  before  me,  in  my  judgment,  to  render  it  right 
for  the  Court,  if  the  plaintiff  Thomas  Griggs  wishes  it,  to 
allow  the  plaintiffs  to  try  these  two  questions  of  fact  before 
a  jury: — First,  whether,  before  the  time  when  Mrs.  Griggs 
executed  the  deed,  he  was  contracted  or  engaged  to  be 
married  to  her; — Secondly,  whether  before  the  marriage 
he  was  aware  or  informed  that  she  had  made  some  settle- 
ment in  favour,  or  for  the  benefit  of,  Susan  Staplee,  Sarah 
Staplee,  Lucy  Tansley,  and  Henry  Tansley,  or  some  or  one 
of  them. 

K  Mr.  Griggs  shall  decline  to  try  these  issues,  as  perhaps 
he  not  unwisely  may,  or  shall  fail  upon  either  of  them,  I 
must,  I  think,  hold  that  the  first  ground  that  I  have  men- 
tioned fails.  With  regard  to  the  second  ground,  the  proof 
also,  in  my  opinion,  is  deficient,  but  not  so  far  as  to  induce 
me,  if  the  plaintiff  Mr.  Griggs  wishes  to  try  an  issue  whe- 
ther the  execution  of  the  deed  by  his  wife  was  fraudulent- 
ly obtained,  not  to  allow  him  to  do  so. 

Upon  the  pleo^dings  and  present  proofs  taken  together, 
I  can  do  no  more  for  the  plaintiffs  than  I  haye  said.  If 
they  elect  to  go  before  a  jury,  the  deed  must,  I  think,  be 
directed  to  be  produced  and  admitted,  and  the  draft  to  be 
produced,  and  admitted  to  be  the  draft  of  the  deed,  and  to 
be  in  the  handwriting  of  the  gentleman  who  engrossed  the 
deed  and  witnessed  it;  the  date  of  the  marriage  should  also 
be  admitted. 

If  the  plaintiffs  elect, — and  very  possibly  it  may  be  pru- 
dent for  them  to  elect, — not  to  go  before  a  jury,  I  must,  as 
the  case  stands  before  me,  dismiss  the  bill,  without  prejudice 
to  another  suit 

As  to  the  costs  in  that  event,  it  is  true  that  some  parts 
of  the  plaintiffs'  evidence  are  open  to  remark,  and  the  im- 
putation made  by  the  bill  upon  two  persons,  one  of  them  an 
attorney  of  nearly  40  years'  standing,  is  very  grave  certainly. 
But  when  men  have  thought  fit  to  engage  with  an  ignorant 
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1848.  woman  of  inferior  station,  able  neither  to  write  nor  td 
read,  in  a  transaction  snch,  and  so  conducted,  as,  by  the 
fiicts  that  are  substantially  beyond  dispute  (whateyer  the 
true  state  of  the  aUeged  facts  that  are  not  substantially 
beyond  dispute)  the  transaction  in  question  is  shewn  to 
have  been  (no  fourth  person  intervening),  they  ought  not, 
I  think,  to  wonder  much  or  to  complain  heavily  that  she 
makes  the  accusation  against  them  concerning  it,  which 
she  has  made,  though  that  accusation,  being  a  charge  of 
stating  falsely  to  her  the  contents  and  nature  of  a  deed,  to 
the  intent  and  with  the  effect  of  procuring  and  causing 
her  to  execute  that  instrument, — a  document  varying,  to 
their  knowledge,  at  the  time,  importantly  in  form  and 
substance  from  her  intention, — is,  I  agree,  not  proved; 
but  had  the  charge  been,  as  to  one  person,  of  wheed- 
ling her  weakness  and  ignorance  into  committing  an 
act  of  indbcretion  prejudicial  to  her  and  useful  to  him, 
and  as  to  both  persons,  of  omitting,  whether  by  negli- 
gence,  through  incapacity,  from  ignorance,  or  wilfuUy,  to 
afford  to  her  advice  and  assistance  which  she  needed,  and 
which  from  them  were  her  due,  my  opinion  as  to  such 
a  charge  might,  I  repeat,  have  been  materially  different. 
If  the  bill  is  now  dismissed  it  must  be  without  costs. 


The  plaintiffs  afterwards  elected  not  to  take  the  issues 
offered  them;  and  the  bill  was  dismissed,  without  costa 
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Nov,  \%th  <k 
Watebs  v.  Watbbs.  [ ,  /  21«<. 

HE  bill  in  this  cause  was  filed  by  Benjamin  Waters,  the  l.  The  only 

sole  acting  devisee  and  executor,  in  trust,  of  the  will  and  Boittoestabiisha 

codicil  of  his  father  Francis  Waters,  an  aged  and  infirm  !?!' 1*?  w""* 

'  ^°  an  uune ;  but 

man,  ac^ainst  the  eldest  son  and  heir-at-law  of  the  testa-  *!*«  o^J««*  ^^ 

.         .  .  .    .  .  this  being  to 

tor,  and  his  widow,  and  his  other  surviving  children,  and  satitfytheConrt 

.•  -11  •It  /»  1  ••  :ii        directuiff  it,  a 

certain  grandchildren,  for  whom  provision  was  made  by  verdict,  at  once 
the  will  and  codicil.     The  bill  stated  the  will  and  codicil  ^*  "'^i'  l5 

well-  conducted 

at  length.     The  will  was  an  holograph;  it  was  dated  the  and  fiur  trial, 

and  the  afBima- 

1 2th  of  January,  1 847.  tion  of  what  is 

By  the  will,  which  was  of  :^!e^  length,  the  testator  gave  Se^^^'to 
to  his  wife  Ann  Waters  two  houses  and  other  heredita-  ^  ?*®  truth, 

ought  not  to  be 

ments,  with  his  household  goods,  for  her  natural  life,  and,  disturbed  with- 
after  her  decease,  for  the  purposes  therein  declared;  and  around  for  be- 
he  also  gave  to  his  eldest  son,  the  defendant  Thomas  Waters,  a  «!^°nd^^'' 
certain  hereditaments  therein  described,  which  he  charged  ®i^«^  evidence 

^        of  a  weighty 

with  any  debts  due  by  him  to  Thomas  Waters ;  also,  he  natore  beanng 
gave  to  Benjamin  Waters  and  Richard  Jones,  their  heirs,   S^^ndu* 
executors,  administrators,  and  assigns,  certain  other  here-  ^  Sf^  J^^ 
ditaments,  in  the  will  described,  in  trust  to  receive  the  dn<»d;  and, 

.  therefore,  where 

rents  and  profits  for  his  son  William  Waters^  and  to  pay  no  substantial 

ground  for  such 
belief  was 
shewn,  the 
Court  refused  to  grant  a  second  trial. 

2.  When  an  allegation  of  a  matter  of  fi^t  has  been  once  fiurly  investigated  between  the  litigating 
parties,  before  a  competent  judicature,  the  unsuccessful  party  not  having  been  taken  by  surprise,  nor 
being  able  to  allege  mistake,  accident,  or  any  subsequent  discovery  of  a  material  kind,  the  investigation 
should  be  considered  sufficient,  and  the  judgment  hereupon  conclusive  as  between  those  parties. 

3.  It  is  within  the  ordinary  practice  of  the  Court  of  Chancery  to  make  a  decree  condusively  af- 
fecting  the  freehold  and  inheritance  of  land  upon  one  investigation  of  disputed  fiicts,  as  well  where 
there  must  be  a  jury,  as  where  it  is  in  the  discretion  of  the  Court  to  have  or  dispense  with  a  jury; 
and  although  there  has  been  no  consent  or  acquiescence  on  the  part  of  the  unsuccetaful  party  desirous 
of  farther  investigation. 

4.  Where  there  has  been  an  establishing  suit,  and  verdict  in  fiivour  of  the  plaintiff,  the  heir  is 
not  entitled  to  more  fiivour  than  a  devisee,  unless  in  the  sense  that  the  burden  of  proof  is  in  that 
case  upon  the  plaintiff. 

It  is  properly  incident  to  an  issue  between  the  devisee  and  heir  that  one  trial  should  be  conclu- 
sive between  the  parties,  though  the  conduct  of  the  unsuccessful  party  may  have  been  perfectly 
fiur,  and  although  neither  consent  nor  acquiescence  can  be  alleged  against  him ;  and  this  is  equally 
true,  whether  the  issue  relates  to  a  will  questioned  by  a  plaintiff  or  a  defiendant  in  equity. 
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^848.^  the  same  to  him  weekly  or  monthly,  as  they  should  think 
it  would  do  him  most  good,  and  after  his  death  to  go  to  all 
his  children,  share  and  share  alike;  also,  he  gave  to  his  son 
Benjamin  Waters,  and  Richard  Jones,  their  heirs,  execu- 
tors, administrators,  and  assigns,  certain  other  premises,  in 
trust,  to  receive  the  rents,  and  to  pay  the  same  to  his  two 
grandchildren,  the  defendants,  Thomas  Lasbury  and  Ben- 
jamin Lasbury,  in  equal  shares,  and  aft;er  their  decease  to 
their  children;  but  if  they  should  die  without  children, 
then  to  come  back  to  all  his  children,  share  and  share 
alike;  also,  he  gave  and  bequeathed  to  Benjamin  Waters, 
certain  premises  therein  mentioned;  also,  he  gave  to  his 
said  son  the  plaintiff,  Benjamin  Waters,  and  Richard  Jones, 
their  heirs,  executors,  administrators,  and  assigns,  certain 
other  premises,  in  trust,  to  receive  the  rents  and  profits 
for  his  two  grandchildren,  Sarah  Jones  and  Robert  Waters 
Jones,  and  after  their  deaths  to  their  children ;  but  if  they 
should  leave  no  children,  then  he  gave  the  same  to  all  his 
own  children,  share  and  share  alike.  Also,  he  gave  to 
Benjamin  Waters  and  Richard  Jones,  after  the  decease  of 
his  wife  Ann  Waters,  the  two  houses  given  to  his  wife  for 
life ;  and  also  certain  other  premises  in  trust  for  his  daugh- 
ter Ann  Smith  and  her  children.  And  as  to  other  premises 
which  the  testator  had  given  to  his  wife  Ann  Waters  for 
her  life,  he  gave  the  same,  and  certain  other  premises  par- 
ticularly specified,  amongst  and  between  the  testator's  sons, 
Thomas  Waters,  William  Waters,  Benjamin  Waters,  his 
daughter  Ann  Smith,  Rachael  Lasbury 's  two  children, 
Thomas  Lasbury  and  Benjamin  Lasbury,  Sarah  Jones's 
two  children  Sarah  Jones  and  Robert  Jones;  that  was,  to 
Rachael  Lasbury 's  children  one  share,  and  Sarah  Jones's 
children  one  share;  also,  he  gave  to  his  son  Benjamin 
Waters,  and  Richard  Jones,  certain  other  premises,  par- 
ticularly described ;  and  whatever  was  left  after  all  his  just 
debts  and  law  expenses  were  settled,  he  gave  the  same 
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unto  all  his  children  and  grandchildren,  share  and  share         18 
alike;  and  he  gave  to  Benjamin  Waters  and  Richard  Jones       wa* 
all  rents  and  monies,  and  other  monies  which  should  be      ^^* 
due  at  the  time  of  his  decease,  to  divide  the  same  amongst 
all  his  said  children  and  grandchildren.    And  he  appointed 
his  son  Benjamin  Waters,  and  Richard  Jones,  his  execu* 
tors  in  trust  of  his  wilL 

This  will  was  signed  by  the  testator  on  the  day  of  its 
date,  and  purported  to  be  duly  attested  by  three  wit- 
nesses. 

By  a  codicil,  dated  the  14th  of  January,  1847,  which 
was  written  upon  a  blank  sheet  attached  to  the  will, 
the  testator  devised  and  bequeathed  certain  premises 
therein  described,  which  were  not  included  in  his  will, 
and  all  other  freehold  or  chattel-real  property,  which  he 
might  die  possessed  of,  and  which  was  not  devised  or  be- 
queathed by  his  said  will,  unto  Benjamin  Waters  and 
Richard  Jones,  upon  trust,  as  to  one-sixth  part,  for  his 
son  Thomas;  as  to  another  sixth,  for  his  son  William; 
as  to  another  sixth,  for  his  son  Benjamin ;  as  to  another 
sixth,  for  his  daughter  the  wife  of  Richard  Smith;  as  to 
another  sixth,  equally  to  be  divided  between  his  two  grand- 
children, Thomas  Lasbury  and  Benjamin  Lasbury;  and  as 
to  the  remaining  sixth,  equally  to  be  divided  between  his 
two  grandchildren,  Sarah  Weight  and  Robert  Waters 
Jones,  children  of  his  deceased  daughter  Sarah. 

The  testator's  signature  to  the  codicil  was  attested  by 
two  witnesses,  being  other  persons  than  those  who  at- 
tested the  will 

It  appeared  that  the  testator  was  an  illiterate  person, 
and  that  the  will  was  a  document  consisting  of  several 
sheets  of  paper  which  he  had  himself  prepared  long  pre- 
viously. The  codicil,  however,  was  prepared  by  and  was  in 
the  handwriting  of  Mr.  Hamlyn,  one  of  the  attesting  wit- 
nesses to  its  signature. 

VOL.  II.  BR  D.  a  s. 
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^848.  ^         The  following  facts  appeared  from  the  statements  in  the 
original  bill,  as  they  were  either  proved  or  admitted : — 

That  the  testator  died  on  the  15th  of  Januaiy,  1847. 

That  Richard  Jones  by  deed  disclaimed  all  the  devises 
and  bequests  contained  in  the  will  and  codicil;  and  that, 
in  May,  1847,  Benjamin  Waters  applied  to  the  Prerogative 
Court  of  Canterbury  for  probate,  but  that  Thomas  Waters, 
the  eldest  son,  having  caused  a  caveat  to  be  entered,  a  suit 
was  in  course  of  prosecution  in  the  Prerogative  Court  be- 
tween Benjamin  Waters  and  Thomas  Waters  as  to  the  vali- 
dity of  the  will. 

The  plaintiff,  by  his  original  bill,  prayed  that  the  rights 
of  the  several  parties  to  the  real  and  personal  estate  of  the 
testator  might  be  declared;  and  that,  if  necessary,  the  will 
and  codicil  might  be  established,  and  the  trusts  there- 
of performed;  and  that  the  premises  devised  by  the  testa- 
tor upon  trust  for  the  payment  of  his  debts  might  be  sold 
or  mortgaged  for  that  purpose;  and  that  the  deficiency 
might  be  raised  out  of  the  other  estate  and  effects  of  the 
said  testator  in  due  course  of  administration ;  and  for  an 
appointment  of  a  receiver  of  the  real  estates,  pending  the 
suit  in  the  Prerogative  Court;  and  that  the  personal  estate 
of  the  testator  might  be  properly  secured  during  that  suit 

By  a  supplemental  bill  the  plaintiff  stated,  that  since 
the  filing  of  the  original  bill  he  had  obtained  probate  in 
the  Prerogative  Court,  and  he  sought  the  appointment  of 
a  receiver. 

The  defendant,  Thomas  Waters,  by  his  answer  admitted 
the  existence  of  the  paper-writing  of  the  12th  of  January, 
1847>  and  that  it  was  executed  by  the  testator,  in  the 
presence  of  two  witnesses,  namely,  one  William  Plummer 
and  one  Samuel  Baker ;  but  he  alleged  that  such  paper- 
writing  was  attested  as  having  been  executed  in  the  pre- 
sence of  three  witnesses,  viz.  William  Plummer  and  Samuel 
Baker,  and  of  one  Sarah  Baker,  but  who  was  not,  as  the 
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defendant  had  been  informed  and  believed,  present  when  i848. 
Francis  Waters  executed  the  paper  purporting  to  be  his 
will;  and  that  a  paper-writing  piirporting  to  be  a  codicil 
to  the  alleged  will,  and  dated  the  14th  of  January,  1847, 
was  executed  by  Francis  Waters,  and  was  attested  in  the 
form  required  by  law;  and  that  such  last-mentioned  pap^> 
writing  was  in  the  words  and  jSgures,  or  to  the  purport 
and  effect  of  the  allied  codicil  in  the  original  bill  stated; 
but  he  said  he  believed  that  the  testator,  Francis  Waters, 
was  not  of  80und  and  diaposing  mind  and  memory  and 
understanding  when  the  paper-writings,  or  either  of  them, 
were  or  was  so  executed  by  him,  and  that  he  was  then 
incapable  of  making  any  testamentary  disposition ;  and  the 
defendant  said  he  believed  that  Francis  Waters  did  make 
several  other  wills  and  codicils,  but  that  he  cancelled  or 
revoked  the  same;  and  he  submitted  that  the  testator, 
Francis  Waters,  died  intestate  as  to  his  real  estate,  and 
that  the  same  descended  upon  him  the  defendant,  Thomas 
Waters,  as  his  heir-at-law;  and  therefore  he  denied  that 
the  alleged  testator,  Francis  Waters,  duly  made  and  pub- 
lished his  last  will  and  testament  in  writing,  dated  the 
12th  of  January,  1847,  or  of  any  other  date,  or  that  such 
alleged  will  was  duly  executed  by  him,  or  attested  in  the 
manner  required  by  law.  And  he  said  that  he  had  been 
informed,  and  believed  it  to  be  true,  that  the  alleged  tes* 
tator,  before  his  decease,  had  sold  or  disposed  of  the  house 
and  butcher's  shop,  and  part  of  the  washhouse  and  other 
hereditaments  in  Sims-alley,  and  the  house  in  Bedminster- 
causeway,  and  the  houses  and  two  tenements  at  the  bot- 
tom of  the  gardens,  in  the  amended  original  bill  alleged 
to  have  been  devised  by  his  alleged  will,  upon  trust  for 
the  payment  of  his  debts  and  law  expenses,  and  otherwise 
as  therein  mentioned;  and  that  the  said  alleged  testator 
had  also  before  his  decease  receiveid  the  sum  of  3152., 
stated  by  his  alleged  will  to  have  been  advanced  out  of 

bb2 
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1848.  his  pocket  more  than  all  the  rest  of  the  partners,  before 
he  left  the  Easton  coalwork,  in  the  said  original  amended 
bill  mentioned;  and  he  submitted  to  the  Court,  that  the 
personal  estate  of  the  alleged  testator  ought,  in  the  first 
instance,  to  be  applied  in  payment  of  his  funeral  and  tes- 
tamentary expenses  and  just  debts.  This  defendant  also 
alleged,  that  he  believed  that  sufficient  funds  had  been 
realised  by  the  plaintiff  out  of  the  personal  estate  of  the 
testator,  to  pay  and  satisfy  the  Mineral  and  testamentary 
expenses  and  just  debts  of  the  alleged  testator,  or  that 
sufficient  funds  could  have  been  realised  by  the  plaintiff 
for  the  purposes  aforesaid,  without  resorting  to  such  sale 
or  mortgage  as  in  the  original  biU  mentioned. 

This  defendant  alleged,  that  he  had  in  his  possession  a 
document  which  he  believed  contained  the  instructions 
for  the  last  will  of  the  testator  Francis  Waters,  which  he 
intended,  while  he  remained  of  disposing  capacity,  to 
make. 

The  other  defendants,  the  testator's  widow  and  his  chil- 
dren and  grandchildren,  concurred  with  the  plaintiff  in 
setting  up  the  will  and  codicil. 

The  plaintiff  examined  witnesses  in  the  cause  to  prove 
the  will  and  codicil 

William  Plummer,  an  attorney's  clerk,  deposed,  that 
the  testator  signed  the  will  in  question  on  the  12th  of 
January,  lM7t  being  the  day  of  its  date,  in  the  presence 
of  the  witness,  and  of  Samuel  Baker,  a  blacksmith,  and  of 
Sarah  Baker,  widow;  and  that  he  at  the  same  time  ac- 
knowledged his  name  appearing  to  be  set  or  subscribed 
thereto  as  his  own  handwriting,  in  the  presence  of  the 
witness  and  of  the  said  Samuel  Baker  and  Sarah  Baker; 
present  at  the  same  time;  and  that  he  and  Samuel  Baker 
set  and  subscribed  their  names,  and  the  said  Sarah  Baker 
set  her  mark  as  witnesses,  in  presence  of  the  testator  and 
of  each  other.    He  also  identified  the  several  signatures, 
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and  deposed  that  the  testator  was  of  sound  and  disposing      ^1848, 
mind,  memoiy,  and  understanding;  that  the  testator  knew 
the  deponent,  and  requested  that  he  would  see  him  exe- 
cute his  will. 

Samuel  Baker,  a  blacksmith,  on  his  examination  said, 
that  the  testator  signed  the  will  of  the  12th  of  January, 
1847,  as  and  for  his  will,  in  his  presence,  and  in  the  pre- 
sence of  William  Plummer,  and  also,  as  he  verily  believed^ 
of  Sarah  Baker,  although  his  recollection  did  not  enable 
him  to  say  with  certainty  whether  or  no  she  was  actually 
present  at  the  time  that  Francis  Waters  signed  his  name 
to  the  will,  inasmuch  as  she  was  moving  about  the  room 
in  her  capacity  of  nurse  at  the  time  he  signed  the  will; 
nevertheless,  he  verily  believed  that  she  was  so  present  at 
that  time. 

Sarah  Baker,  widow,  deposed  that  the  said  Francis  Waters 
did  not  sign  the  will  of  the  12th  of  January,  1847,  as  and 
for  his  last  will  and  testament,  in  her  presence,  but  whe- 
ther in  the  presence  of  any  other  person  or  persons  she 
was  unable  to  depose;  but  after  the  same  appeared  to  have 
been  signed  by  him,  she  was  called  into  the  room  from 
below  stairs,  where  she  had  been  for  an  hour  or  two  before, 
and  was  asked  by  William  Plummer  whether  she  could 
write,  to  which  she  replied  that  she  could  not;  that  the 
said  William  Plummer  at  that  time  was  writing  something, 
but  whether  he  was  signing  his  name  as  a  witness  to  the 
will  or  not  she  was  unable  to  say;  and  she  said,  that  when 
William  Plummer  had  finished  what  he  was  writing,  she 
saw  Samuel  Baker  sign  his  name  as  a  witness  to  the  will, 
and  William  Plummer  thereupon  wrote  her  name,  and  she 
set  her  mark  thereto  as  one  of  the  witnesses  to  the  will; 
and  she  said  that,  except  as  thereinbefore  stated,  whether 
the  said  testator  executed  the  said  produced  paper-writing, 
or  acknowledged  his  name,  appearing  to  be  set  or  sub- 
scribed thereto,  as  his  own  handwriting,  she  was  unable  to 
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^848.^  depose;  and  she  said  that  the  mark  appearing  to  be  set  to 
the  said  paper-writing  as  purporting  to  be  her  mark  as  a 
witness  to  the  paper-writing,  was  of  her  own  proper  hand, 
and  was  so  made  at  the  instance  of  William  Plununer,  in 
the  presence  of  the  testator.  She  also  said,  that  she  set 
her  mark  to  the  said  produced  paper-writing  on  the 
12th  day  of  January,  1847;  and  that,  during  the  whole 
of  that  day,  the  said  testator  was  quite  sensible,  and  of 
sound  and  disposing  mind,  memory,  and  understanding. 

Richard  Jones,  wheelwright,  identified  the  will  of  the 
12th  of  July,  1847>  and  deposed  that  he  was  present 
when  it  was  signed  by  the  testator  and  by  the  three  wit- 
nesses; and  that  the  testator's  son,  Benjamin  Waters, 
who  was  present,  asked  him  whether  he  knew  what  he  was 
doing?  to  which  he  replied,  "I  don't  know  but  I  do,*' 
which  was  his  customary  mode  of  acquiescing  in  what  was 
said.  He  also  deposed  that  the  testator  signed  his  will  in 
the  presence  of  the  three  witnesses,  who  were  all  present 
during  the  attestation  by  each.  He  deposed  also,  that  the 
testator  was  perfectly  sensible,  and  under  the  impression 
that  he  was  in  great  danger. 

As  to  the  codicil,  Mr.  Briggs,  the  surgeon  attending  the 
testator  at  the  time,  deposed  to  its  signature  by  the  testa- 
tor, and  to  its  attestation  by  the  deponent  and  Mr.  Hamlyn, 
the  solicitor  who  had  prepared  it,  on  the  14th  of  January, 
1847;  that  the  testator  was  fully  competent;  and  that,  in 
an  answer  to  an  inquiry  by  Mr.  Hamlyn,  whether  the  co- 
dicil was  what  he  wished,  the  testator  said  it  was,  and  that 
he  considered  it  was  a  fair  way  to  have  it.  And  Mr.  Ham- 
lyn, the  solicitor  who  prepared  the  codicil,  also  deposed  to 
the  due  signature  and  attestation  thereof;  that  the  testa- 
tor had  given  him  clear  and  distinct  instructions  for  pre- 
paration of  the  will;  and  that,  to  a  suggestion  by  the  wit- 
ness, that  he  might  make  his  mark,  the  testator  said, ''Why 
not  write  my  name,  then?''  and  did  so. 


w. 
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The  cause  came  on  for  hearing  on  the  Ist  of  May^  1848,  i 
when  a  decree  was  made,  which  included  the  direction  of  "^ 
two  issues,  devisayit  vel  non,  upon  the  will  and  the  codicil, 
to  be  tried  at  the  then  next  Bristol  Assizea 

These  issues,  as  they  were  settled,  raised  the  two  follow- 
ing questions: — 

First,  whether  Francis  Waters,  deceased,  by  a  paper- 
writing  or  document,  dated  the  12th  of  January,  1847, 
purporting  to  be  the  last  will  and  testament  of  Francis 
Waters,  devised  the  lands  therein  contained. 

Secondly,  whether  the  said  Francis  Waters,  by  the  said 
paper-writing  or  document,  and  another  paper-writing  or 
document,  dated  the  14th  of  January,  1847,  purporting 
to  be  a  codicil  to  the  said  first-mentioned  document,  or  by 
either  of  them,  devised  the  land  therein  contained  or  any 
of  such  lands. 

It  was  directed  that  the  plaintiff  in  equity  should  be 
the  sole  plaintiff  at  law,  and  that  the  defendant,  Thomas 
Waters,  should  be  the  sole  defendant  at  law. 

These  issues  were  accordingly  tried  at  the  Bristol  Assizes, 
before  Mr.  Justice  Coleridge  and  a  special  jury,  on  the  23rd 
of  August,  1848. 

The  witnesses  whose  evidence  is  above  stated,  and  other 
witnesses,  were  examined  before  the  jury  on  behalf  of  the 
plaintiff,  in  support  of  the  will  and  codicil  They  were 
cross-examined  on  behalf  of  the  defendant  at  great  length. 

The  defendant  entered  into  no  evidence. 

Mr.  Justice  Ccleridgey  in  his  charge  to  the  jury,  laid 
down  the  general  principles  by  which  the  jury  should  be 
guided  in  deciding  on  the  case,  and  stated  the  purport  of 
the  evidence  fully. 

The  arguments  and  decision  upon  the  motion  for  a  new 
trial  before  the  Vice-Chancellor,  turned  very  much  on  the 
charge  of  the  learned  Judge,  the  short-hand  note  of  which 
was  verified  by  affidavit.  The  substance  of  that  charge 
will  be  found  in -a  note  at  the  end  of  this  case,  p.  619. 
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1848.  The  Jury  found  for  the  plaintiff  on  both  i8sue& 

Watvbb  The  further  particulars  of  the  case  are  stated  in  his 

Watbbs.       Honor's  judgment,  and  in  Mr.  Justice  Coleridge's  charge, 
post,  p.  619. 


Nov.  l^th         A.  motion  was  now  made  on  behalf  of  the  defendant, 
&  21^. 

Thomas  Waters  the  heir,  for  a  new  trial  of  the  issues.   The 

motion  was  supported  by  the  affidavits  of  that  defendant 
and  his  solicitor,  that  the  testator  was  for  many  years  pre- 
yious  to  the  year  1843,  the  owner  of  certain  property, 
which  was  described ;  and  that  there  was,  previously  to 
the  month  of  July,  1842,  the  sum  of  3152.  due  to  him,  on  a 
specified  transaction ;  and  that  the  same  premises  and  the 
sum  of  31 5Z.  were  devised  and  bequeathed  by  the  will  of 
the  12th  of  January,  1847,  in  trust,  for  the  payment  of  his 
debts,  though  the  property  had  been  sold,  and  the  purchase- 
money  had  been  received,  in  1843,  and  the  debt  had  been 
received  in  the  year  1842.  And  that  they  verily  believed 
that  the  will  of  the  12th  of  January,  1847,  had  been  drawn 
up  previously  to  the  26th  of  July,  1842.  The  defendant, 
Thomas  Waters,  also  deposed,  that  the  value  of  the  other 
property  mentioned  in  the  codicil,  as  compared  with  the 
Easton  colliery,  was  small,  the  latter  being  18002.  or  up- 
wards, and  the  former  600Z.  or  thereabouts;  and  he  also 
deposed,  that  he  had  often  heard  his  father,  Francis  Wa- 
ters, declare,  and  he  believed  that  such  had  always  been 
his  intention,  that  his  said  father  had  intended  to  be- 
queath his  share  in  the  Easton  colliery  to  him  Thomas 
Waters;  and  that  he  had,  in  the  sundry  books  belong- 
ing to  his  said  father,  which  he  verily  believed  to  be 
in  the  possession  of  the  plaintiff,  seen  divers  entries  to  the 
effect  that  the  share  of  the  deceased  in  that  colliery  was  to 
go  to  him  Thomas  Waters.  He  also  identified  a  document 
as  having  been  found  amongst  the  papers  of  the  deceased 
in  his  handwriting,  containing  a  specification  of  his  pro- 
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perty,  and  an  apportionment  thereof  amongst  his  children^  ^  1848. 
in  which  the  Easton  coal-work  was  apportioned  to  the 
deponent;  and  he  stated  his  belief  that  such  document 
contained  what  the  deceased  intended  should  have  been 
the  heads  of  a  will;  and  he  specified  circumstances  to  shew 
that  the  document  had  been  drawn  up  long  after  the  will 
of  the  12th  of  January,  1847. 

It  appeared  that  this  document  had  been  proved  to  be 
in  the  testator's  handwriting  at  the  trial,  upon  a  cross-ex- 
amination of  one  of  the  plaintiff's  witnesses,  but  that  it 
had  not  been  then  put  in  evidence  by  the  defendant 

Mr.  RvsaeUy  Mr.  PiggoUy  and  Mr.  PrideauXy  in  support  of 
the  motion. — Though  the  verdict  has  been  against  the  de- 
fendant Thomas  Waters,  he  is  entitled,  as  heir,  to  have  a 
second  trial;  indeed,  under  the  old  authorities,  this  was 
nearly  a  matter  of  course. 

A  Court  of  law  never  interferes  against  the  heir,  until  a 
verdict  against  him  in  a  second  ejectment.  Why,  then, 
should  that  right  be  jeopardised  by  his  being  brought  as  a 
defendant  into  this  Oourt?  The  heir  is  the  law's  devisee, 
and  the  law's  will  is  not  to  be  set  aside  except  upon  a 
case  fully  established. 

But  if  the  Court  shall  think  the  defendant  bound  to 
shew  that  there  was  a  miscarriage  on  the  former  trial,  or 
that  evidence  was  omitted  to  be  offered  to  the  jury,  which 
might  have  had  some  bearing  on  the  issue,  then  it  is  sub- 
mitted that  the  original  paper,  which  was  proved  by  one  of 
the  plaintiff's  witnesses,  upon  cross-examination,  to  have 
been  in  the  handwriting  of  the  deceased,  is  an  import- 
ant document,  affecting  the  present  question,  and  that 
document  was  not  placed  before  the  jury.  If  they  had 
taken  it  into  their  consideration,  it  might  have  had  great 
weight  with  them  against  the  validity  of  the  wilL 
'    That  this  document  was  withheld  from  the  jury  .may 
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1848.  ^  have  been,  either  owing  to  the  hurry  of  a  Nisi  Prius  pro- 
ceeding, or  firom  a  mistaken  view,  at  the  moment,  of  what 
was  best  for  the  heir's  interest;  but  the  Court  will  protect 
the  heir  from  being  irremediably  bound,  in  consequence  of 
such  accident  or  mistake.  The  question  here  is  not  whe- 
ther the  counsel  at  the  trial  exercised  a  sound  discretion 
or  not;  but  whether  the  conscience  of  this  Court  can  be 
satisfied  with  the  yerdict,  when  it  knows  that  this  docu- 
ment exists,  but  that  it  was  not  presented  to  the  jury. 

[His  Honor  inquired  whether  there  was  any  affidavit^ 
that,  if  these  issues  were  tried  again,  the  defendant  had  any 
further  evidence  to  lay  before  the  jury.] 

There  is  the  evidence  of  this  original  document,  shewn 
to  have  been  proved  upon  cross-examination,  but  not  put 
in  as  evidence  in  the  cause;  and  we  now  submit  this  to  be 
evidence.  There  is  also  the  suggestion  in  the  heir's  affi- 
davit, that  there  are  entries  in  the  books  of  the  deceased, 
shewing  intentions  different  from  those  expressed  in  the 
will 

Another  serious  ground  of  objection  to  the  will  itself,  is 
that  of  clandestinity;  and  it  is  possible  that  another  jury 
would  come  to  an  opposite  conclusion  upon  the  same  facts, 
and  find  against  the  will.  The  circumstances  attending 
the  execution  of  the  will,  especially  the  secrecy  with  which 
Plummer,  the  attorney's  clerk,  who  had  come  accidentally 
to  the  house  on  other  business,  had  been  sent  away  until 
Thomas,  the  heir,  left,  would  surely,  on  these  grounds 
alone,  have  justified  another  verdict  It  is  manifest,  at 
least,  that  the  attention  of  the  testator  was  never  distinctly 
given  to  the  will ;  and  that,  dozing,  as  by  the  attesting 
witnesses  he  is  admitted  to  have  done  during  the  reading 
of  the  will,  his  mind  was  in  a  comatose  state  from  ex- 
treme debility,  and  that  he  was  not  competent  to  dispose  of 
his  property. 

The  charge  of  the  learned  Judge  on  the  trial  adverted 
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pointedly  to  the  dandestinity,  and  the  comatose  state  of        1848. 
the  testator's  mind,  in  a  way  with  which  a  verdict  in  fa- 
vour of  the  defendant,  the  heir,  would  be  most  conso- 
nant. 

[They  read  the  principal  parts  of  the  facts  and  observa- 
tions stated  and  made  in  the  charge  of  the  learned  Judge 
to  the  jury  at  the  trial,  for  which,  see  the  note  at  the  end 
of  this  case,  p.  619.] 

It  is  the  practice  of  this  Court  to  follow,  to  a  great  ex- 
tent at  least,  the  practice  of  the  Courts  at  common  law, 
in  not  binding  the  title  to  real  property  upon  one  trial. 
Thus,  in  Locke  v.  Golman  (a),  a  first  trial  at  law  having 
been  unfavourable  to  the  customary  heir,  in  an  issue  di- 
rected out  of  Chancery,  a  second  trial  was  granted,  and  the 
Lord  Chancellor  (Lord  Gottenhcm)  said,  ''It  is  sufficient 
for  the  purpose  of  this  case  to  say,  that  the  Court  will  not 
bind  the  inheritance  by  the  result  of  a  single  trial,  if  there 
be  reason  for  believing  that  a  second  trial  may  afford 
more  satisfistctory  grounds  upon  which  a  final  adjudication 
of  the  rights  of  the  parties  may  be  founded.'^ 

The  defendant,  Thomas  Waters,  retired  from  contesting 
probate  in  the  Ecclesiastical  Court;  because  he  was  in- 
terested in  the  testator's  real  estate,  and  his  rights  could 
be  better  investigated  in  this  Court  The  grant  of  pro- 
bate raises,  therefore,  no  presumption  against  the  de- 
fendant 

In  all  Courts,  a  will  written  without  a  testamentary 
intention  will  be  set  aside.  In  Nidiols  v.  Nichols  (6),  Sir 
John  NichoU,  after  stating  the  evidence  of  a  subscribing 
witness,  said  (c),  "  A  witness  attests  a  will  for  the  purpose 
of  giving  authenticity  to  the  factum  of  the  instrument. 
The  animus  testandi  is  the  veiy  point  into  which  the  Court 
of  probate  is  to  inquire.    The  mere  act  of  witnessing  or 

(a)  2  My.  t  Or.  42.      (5)  2  PhU.  Ec.  R.  180.       (c)  Id.  186. 
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1846.  ^  signing  does  not  exclude  of  necessity  the  absence  of  the 
animus  testandi,  any  more  than  the  mere  act  of  cancella- 
tion excludes  of  necessity  the  absence  of  the  animus  revo- 
candL"  Apply  this  principle  to  the  proved  facts  in  this 
case,  and  this  Court  will  at  least  think  that  the  one  issue 
ought  not  to  bind  this  heir. 

In  the  leading  case  of  Baker  v.  Bott  (a)  it  was  decided, 
that  the  burthen  of  proof  of  the  genuineness  and  authentici- 
ty of  a  will  lies  on  a  party  propounding  it;  and  the  alleged 
will  must  be  rejected  if  the  conscience  of  the  Judge  is  not 
judicially  satisfied  that  it  does  contain  the  last  will  and 
testament  of  the  deceased. 

The  testator,  Francis  Waters,  was,  at  the  time  when  he 
executed  his  will,  of  impaired  capacity,  and  there  is  no 
adequate  proof  that  he  knew  its  contents.  This  is  pre- 
cisely the  state  of  circumstances  under  which  probate  was 
refused  by  the  Prerogative  Court,  in  Darnell  v.  Corfield  (b) ; 
and  in  a  will  affecting  real  property,  it  is  submitted  that 
this  Court  should  be  even  more  cautious  than  in  a  case 
where  personal  property  alone  is  affected. 

They  also  cited  Middleton  v.  Forbes  (c),  better  known  in 
Courts  of  equity  as  Wellee  v.  Middleton  (d). 

[The  Viob-Chancbllob  referred  to  Ingram  v.  WyaU(e).] 

Mr.  Wiffranif  Mr.  BiUt,  and  Mr.  Halietty  for  the  plaintiff. 
— It  has  long  ceased  to  be  a  doctrine  of  this  Court,  that  it 
requires  two  verdicts  to  bind  the  inheritance,  if  there  ever 
was  such  a  doctrine. 

So  far  is  it  from  being  the  practice  of  this  Court  to  di- 

(a)  2  Moo.  P.  0.  Oas.  317.  Hagg.  306. 

(b)  3  Notes   of  Oases  in  the  {d)  1  Cox,  112;  S.a4Bio.F. 
Ecclesiastical      and      Maritime  G.  245. 
Courts,  225.  (e)  See  1  Hagg.  305. 

(e)  Cited  in  Ingfram  ▼.  WycUt,  1 
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rect  a  second  issue  at  the  request  of  the  heir,  that  it  is  ^1848. 
in  the  discretion  of  the  Court  whether  it  will  grant  a  single 
issue,  and  where  the  will  has  been  proved  in  the  cause,  to 
the  satisfaction  of  the  Court,  this  Court  will  not  direct 
any  issue.  Thus,  in  Man  v.  RickeUs  (a),  the  Court  refused 
an  issue  devisavit  vel  non,  Lord  LwngdcUe  saying  (b) : 
"  This  is,  therefore,  a  clear  case  of  the  will  being  proved, 
and  the  question  is,  whether  it  is  to  be  established  without 
an  issue  devisavit  vel  non.  I  quite  concur  in  the  opinion 
that  was  expressed  by  Chief  Baron  Alexa/nder  in  the  case 
cited.  It  is  the  ordinary  course  to  grant  an  issue  at  the 
request  of  an  heir;  but  it  is  not  a  necessary  course,  when 
the  special  circumstances  are  such  as  to  make  it  mani- 
festly improper.''  The  refusal  to  grant  an  issue  was  con- 
firmed by  the  House  of  Lorda 

The  practice  in  the  Courts  of  law  does  not  form  so  clear 
a  precedent  for  granting  a  new  trial,  as  it  at  first  appears 
to  be.  For  though  the  verdict  in  one  action  of  ejectment 
is  not  conclusive,  and  another  may  be  brought,  the  verdict 
in  the  first  action  may  be  given  in  evidence  on  the  second 
action. 

If  this  Court  is  satisfied  with  the  way  in  which  the  trial 
at  law  has  been  conducted,  it  will  not  direct  a  second  issue: 
Wilson  V.  Beddard  (c),  and  the  numerous  cases  there  cited, 
and  M'Oregor  v.  Topham  (d). 

Now,  upon  the  trial  of  the  issue  in  this  cause,  the  trial 
was  fairly  had  before  a  full  special  jury,  upon  a  charge  to 
which  the  defendant  raises  no  objection  whatever,  either 
as  to  the  facts  stated,  or  the  observations  made. 

Upon  the  present  motion  no  ground  is  stated,  on  which 
it  might  reasonably  be  suggested  that  a  second  jury  ought 
to  differ  from  the  special  jury,  whose  verdict  is  in  favour 


(a)  7  Bear.  03.  (e)  12  Siia.  28. 

{b)  Id.  101.  Id)  3  Hare,  488. 
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1848.  ^  of  the  plaintiff,  except  the  memorandum,  which  was  proved 
on  the  trial,  but  which  the  defendant's  counsel  deliberately 
withheld  from  the  jurj.  There  is  nothing  in  that  memo- 
randum which  could  or  ought  to  affect  the  verdict^  and 
there  is  no  reason  why  a  new  trial  should  be  granted. 

Mr.  Russell,  in  reply. 

The  Vicb-Chancbllor: — 

Dee,  14^.  Francis  Waters,  a  yeoman  of  the  neighbourhood  of  Bris- 
tol, died  at  an  advanced  age  on  the  15th  of  January,  1847, 
having,  after  the  11th  of  that  month  signed  two  instru- 
ments; one  as  his  will,  which  was  wholly  in  his  own  hand- 
writing, the  other  as  a  codicil.  Both  were  proved  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury,  but 
not  before  the  following  June.  The  probate,  which  is  still 
in  force,  is  not  nor  has  substantially  been  the  subject  of 
litigation  or  contest;  and  the  plaintiff  in  this  cause  is,  by 
means  of  it,  the  legal  personal  representative  of  Francis 
Waters.  It  is,  however,  true,  that  soon  after  the  testator's 
death  his  eldest  son,  Thomas  Waters,  a  defendant  in  this 
suit,  one  of  his  next  of  kin,  entered  a  caveat  in  the  Eccle- 
siastical Court  against  granting  probate  of  the  two  instru- 
ments; but  that  caveat,  as  I  collect,  was  withdrawn  or 
abandoned,  or  became  of  no  effect,  before  the  grant  of  pro- 
bate there  that  I  have  mentioned. 

The  plaintiff,  the  executor,  is  a  younger  brother  of  the 
defendant  who  had  entered  the  caveat,  and  whom  the  tes- 
tator left  his  heir-at-law. 

The  will  and  codicil  purport  to  dispose  of  freehold  as 
well  as  personal  property  in  favour  of  the  plaintiff  and  de- 
fendants in  this  cause  respectively,  and  could  not  be  valid 
as  to  personal  estate,  without  being  valid  necessarily  as  to 
the  freeholds  also. 

It  may  not  be  out  of  place  for  me  now  to  saj,  that, 
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though  the  will,  being  that  of  a  man  probably  of  defec-  ^  1848. 
tive  edacation,  is  generally  ill-spelled  and  expressed 
awkwardly,  the  dispositions  and  provisions  which  the 
two  instruments,  taken  together  or  taken  separately,  con- 
tain, (whether  considered  by  themselves  only,  or  with  such 
evidence  as  there  is  of  extrinsic  circumstances,)  do  not  ap- 
pear to  me  such  as  were  unlikely  to  proceed  from  a  careful 
man  of  a  good  understanding  and  judgment,  as  well  as 
right  intentions.  It  is  true,  as  I  collect,  that  the  body  of 
the  will,  wholly,  as  I  have  said,  written  by  Francis  Waters's 
own  hand,  probably  before,  and  perhaps  some  years  before, 
the  year  1847,  does  among  the  properties  which  it  specifies 
as  subjects  of  it,  enumerate  some  that,  previously  to  the 
time  (January  1847)  when  he  signed  it,  had,  to  his  know- 
ledge, before  that  time,  ceased  to  exist  or  to  be  his;  but  it 
is  also  true,  that  it  has  not  been  proved  to  my  satisfac- 
tion, that,  with  reference  to  those  changes  and  to  the 
scheme  or  plan  of  disposition  expressed  by  the  will,  it 
was,  for  the  purpose  of  obviating  any  important  devia- 
tion from  that  scheme  or  plan,  necessary  or  material  to 
alter  the  will  before  signing  it,  if  it  should  be  his  sole  tes- 
tamentary instrument;  and,  however  this  may  have  been, 
he  was,  at  the  time  of  signing  it,  in  a  weak  and  disordered 
state  of  bodily  health,  likely,  at  his  period  of  life,  to  create 
abelief  of  its  probably  approaching  termination;  and,  what- 
ever the  effect  of  the  changes,  the  completion  of  the  wUl  in 
its  actual  state  at  that  time  may  well  have  been  an  act 
much  more  consonant  to  his  feelings  and  wishes,  and  a 
wiser,  safer,  and  better  thing  for  him  to  do,  than  to  die  in- 
testate,— ^an  event  which  delay  might  have  caused,  and 
which  it  seems  likely  enough  would  have  been  a  serious 
misfortune  for  the  majority  of  those  whom  he  appears  to 
have  considered  as  having  claims  on  his  care  and  bounty. 
In  May^  1847,  the  first  bill  in  this  cause  was  filed, 
having,  for  one  object  at  least,  the  protection  of  the  person- 
al estate  before  probate;  after  the  probate,  the  second  bill 


OASES  IK  GHANOEBT. 

lugust,  1847, — ^the  two  together  praying  the 
pf  the  will  and  codicil  against  the  heir,  and 
^  of  the  trusts  expressed  to  be  created  hj 

^  Thomas  Waters,  in  his  answer  (an  answer 
M  vugether)  says,  among  other  things,  thus: — 

[Here  his  Honor  read  the  paragraphs  from  the  answer 
of  Thomas  Waters,  see  ante,  p.  594.] 

It  is,  I  think,  to  be  understood,  that  the  heir  by  this 
answer  meant  to  suggest  mental  incompetency  in  the 
testator  as  the  only  ground  of  objection  to  the  will  and 
codicil,  or  either  of  them.  No  cross  bill  was  filed,  and  the 
cause  came  on  for  hearing  before  me,  it  seems,  on  the  Ist 
of  May  last,  when  a  decree  was  taken,  as  I  suppose  and 
understand,  without  opposition  and  without  discussion; 
nor  do  I  believe  that  my  attention  was  called  to  the  man- 
ner  of  wording  it  in  any  respect.  As  drawn,  passed,  and 
entered,  it  contains,  among  other  things,  directions  which 
are  thus: — [His  Honor  read  that  part  of  the  decree  of  the 
1st  of  May,  1848,  which  directed  the  issues,  see  ante,  p. 
599].  I  may  say  in  passing,  that  I  am  not  sure  that,  if 
my  attention  had  been  called  to  the  matter,  the  decree 
would  have  been  exactly  as  it  is. 

Upon  the  issues  thus  directed,  the  plaintiff  and  the 
defendant  Thomas  Waters  went  to  trial  at  Bristol  in  the 
summer  of  this  year,  the  record  at  law  being,  however,  not 
exactly  such  as  I  should  have  expected  to  find  it ;  but 
practically  and  substantially  neither  its  irregular  or  in- 
formal shape,  nor  the  incorrectness  of  ^he  decree  (if  there 
is  indeed  any  irregularity,  informality,  or  incorrectness  in 
either)  has  produced  any  evil  or  inconvenience. 

The  question  of  the  validity  of  the  alleged  will  as  a  will 
of  freehold  estate,  and  the  question  also  of  the  validity  of 
the  alleged  codicil  as  a  codicil  affecting  freehold  estate, 
were  meant  to  be  tried  at  law  respectively,  and  were  re- 
spectively so  tried.    The  question  of  the  validity  of  each 
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severally  was  put  by  the  learned  Judge,  and  answered  by  l84a 
the  jury — ^a  full  special  jury — ^who,  by  their  verdict  as  to 
each,  have  said  that  the  alleged  will  is  a  valid  will,  and 
that  the  alleged  codicil  is  a  valid  codicil.  There  was  not 
any  improper  rejection  or  improper  reception  of  evidence. 
The  attesting  witnesses  to  the  will,  and  the  attesting  wit- 
nesses to  the  codicil  (not  the  same  persons)  had,  before  the 
hearing,  been  examined  in  the  cause,  and  were  at  the  trial 
produced  and  examined  on  the  part  of  the  plaintiff,  and 
were  cross-examined  by  the  heir's  counsel,  who  addressed 
the  jury,  but  did  not  call  a  witness,  or  produce  any  evi- 
dence. 

It  has,  however,  been  admitted  that  he  tendered  to  one 
of  the  plaintiff's  witnesses,  and,  by  means  of  that  witness, 
proved  to  be 'in  the  testator's  handwriting,  a  paper  set 
forth  at  length  in  an  affidavit,  made  by  Michael  Marshall 
and  others,  now  before  the  Court,  but  did  not  think  fit  to 
make  that  paper  part  of  the  case,  that  is,  to  lay  it  before 
the  jury. 

Not  a  portion  of  the  plaintiff's  evidence  could  have  taken 
the  heir  by  surprise,  either  as  to  the  will  or  as  to  the 
codicil,  and  I  do  not  collect  that  a  postponement  of  the 
trial  was  asked  or  desired,  or  that  the  total  absence  of 
evidence  on  his  part  is  attributable,  wholly  or  in  any  de- 
gree, to  any  other  cause  than  his  own  wish  and  choice. 
The  learned  Judge  before  whom  the  trial  took  place  de- 
livered a  charge  to  the  jury,  against  which  the  counsel  for 
the  heir  before  me  having,  in  effect,  described  it  as  fault- 
less, have  not  uttered  a  word  of  complaint  or  objection ; 
and  it  seems  to  me,  on  the  whole,  that  a  case  never  was 
more  fairly  tried.  I  may  add,  that  if  it  has  been  imputed 
to  the  plaintiff  that  there  was,  upon  any  occasion,  any 
want  of  fair  or  open  conduct  on  his  part,  such  an  imputa- 
tion has  not  been  made  with  reference  to  any  time  after 
the  testator's  deatL 

The  motion,  however,  has  been  brought  before  the  Courts 
VOL.  II.  s  s  D.  a.  & 
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1848.  ^  of  which  I  have  now  to  dispose — a  motion,  namely,  by  the 
heir  for  a  new  trial  of  the  issues.  It  was  fully  aigued  in 
Michaelmas  term  last,  when  I  had  the  assistance  of  seve* 
ral  counsel,  of  whom  two  had  been  engaged  in  the  cause 
at  Bristol. 

Two  affidavits  were  filed  in  support  of  the  motion,  to 
one  of  which  I  have  already  alluded ;  the  other  does  not, 
in  my  opinion,  contain  anything  important  to  eith^  party. 
It  was  contended  for  the  hdr,  that  there  was,  or  might  be, 
materiality  in  the  paper  already  mentioned; — that  was  in 
the  hands  of  his  leading  counsel,  and  proved  to  have  been 
written  by  the  testator — a  paper  of  the  origin,  means,  or 
manner  of  the  possession  of  which  by  the  heir  I  am  not 
aware,  except  that  he  says,  in  the  affidavit  of  Michael 
Marshall  and  others,  that  since  Francis  Waters's  death,  he 
Thomas  Waters  found  it  amongst  Francis  Waters's  paper& 
Of  the  possible  materiality  of  this  document,  howev^,  I 
have  not  been  able  to  persuade  myself.  To  say  nothing 
of  the  election  upon  the  heir's  part,  to  withhold  it  irom 
the  jury  at  the  trial,  I  am  of  opinion,  that  if  it  had  then 
been  before  them  as  part  of  the  case,  it  would  not  and 
ought  not  to  have  made  any  the  slightest  difference. 

It  has  also  been  suggested  as  possible,  that  the  books 
which  the  same  affidavit  mentions,  and  the  papers  with 
or  among  which  the  sheets  now  forming  the  will  were, 
upon  the  occasion  of  making  the  will,  or  just  before  it, 
might  have  been,  and  might  be,  material  to  the  case  of  the 
heir  if  produced;  of  this,  however,  no  probability  has,  I 
think,  been  shewn:  what  were  the  contents,  or  what  the 
nature  of  those  books  or  papers,  or  of  any  one  of  them,  I 
am  not  aware,  nor  have  any  notion,  except  that  the  affi- 
davit thus  speaks  of  the  books:  [Here  the  Vice-Chancel- 
lor  read  the  extract  from  the  affidavit  of  the  defendant 
Thomas  Waters,  made  in  support  of  this  motion,  set  out 
ante,  p.  600]. 

There  is,  however,  a  total  absence  of  proof  that,  at  or 
before  the  trial,  any  notice  to  produce,  or  any  endeavour 
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to  procure  the  production  or  any  complaint  of  the  non-  I84a 
production  of,  these  books  and  papers,  or  any  one  of  them, 
was  given  or  made  by  the  heir,  or  on  his  part  It  is  not, 
nor  do  I  think  that  it  ought  to  be,  my  belief  that  the  jury, 
if  any  one  or  more  or  all  of  these  books  and  papers  had 
been  before  them,  would  or  ought  to  have  taken  a  differ- 
ent  view,  in  any  respect,  from  that  which  they  did  take  of 
the  case.  The  suggestion  upon  his  part  as  to  the  absent 
books  and  papers  is  too  vague,  too  slight,  too  little  sup- 
ported by  evidence,  too  little  in  accordance  with  his  own 
acts  and  conduct,  to  carry  with  it  any  weight  whatever; 
so  at  least  the  matter  appears  to  me:  and  as  to  any  other 
additional  evidence  possibly  capable  of  assisting  his  case, 
he  has  offered  not  merely  no  proof,  but  no  su^estion 
in  support  of  his  motion, — an  observation  which  I  make, 
not  forgetting  Dr.  Simmonds,  whom,  whether  actually  pre- 
sent at  the  trial,  as  stated  by  Mr.  Butt,  and  not  admitted  by 
TAT.Prideatuc,  or  not  so  present,  the  plaintiff  was  not  bound 
to  call,  but  the  heir  would,  I  suppose,  have  examined,  or 
wished  to  examine,  on  that  occasion,  had  he  thought  that 
gentl^nan  likely  to  be  a  valuable  witness  for  him. 

But  it  has  been  contended  on  his  behalf,  that  the  evidence 
before  the  jury  was  insufficient  to  warrant  a  conclusion 
in  favour  of  the  will,  or  in  favour  of  the  codicil.  Having, 
however,  given  to  this  point,  as  well  as  to  every  other  part 
of  the  case,  the  best  attention  in  my  power,  and  having 
very  particularly  considered  the  observations  made  by  the 
heir's  counsel  on  this  motion,  upon  the  subject  of  the  drow- 
siness of  the  testator  on  the  evening  of  the  12th,  the  ne- 
cessity, or  supposed  necessity,  of  rousing  or  exciting  his 
attention  occasionally,  while  the  matter  of  the  will  was 
proceeding,  the  endeavours,  successfully  made,  to  transact 
the  business  of  signing  and  completing  both  the  will  and 
the  codicil  without  the  presence  of  the  heir,  the  activity 
of  the  plaintiff  in  the  business,  and  the  manner  of  acting 
of  Mr.  Brigg8(whose  integrityl  maysay  that  I  do  not  doabt), 

ss2 
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1848.  I  continue  of  the  opinion  which  I  entertained  at  the  con- 
clusion of  the  arguments  of  the  heir's  counsel,  that,  had  I 
been  one  of  the  jury,  I  should  have  agreed  in  the  verdict 
that  has  been  given  upon  each  issue:  thinking,  as  I  do, 
their  conclusion  as  to  each  instrument  in  conformity  with 
truth  and  law  and  justice,  and  being  firmly  persuaded  that 
if,  as  to  either  instrument,  their  decision  had  been  different, 
I  should  upon  application  have  granted  a  new  trial. 
As  to  identity  or  attestation,  or  any  formality,  there  is 

no  question.    And  it  is,  I  think,  a  proposition  perfectly 

• 

indisputable,  that  when  on  the  12th  of  January  the  testator 
signed  the  will,  and  when  on  the  14th  he  signed  the  codicil, 
he  was  fully  in  possession  of  his  mental  faculties,  and  tes- 
tamentarily  capable  in  the  amplest  sense,  subject  to  the 
only  questions  that  have  been  raised  against  either  in- 
strument at  the  bar  in  this  Court,  being  the  only  ques- 
tions that  could,  I  think,  against  either  instrument,  be 
aiguably  or  rationally  raised;  questions  which  may,  I  think, 
be  in  effect  thus  described: — 

First,  whether,  when  he  signed  the  will  on  the  12th  of 
January,  he  had,  independently  of  any  reading  or  commu- 
nication to  him  upon  that  occasion,  a  sufficient  recollection 
of  its  contents. 

Secondly,  if  he  had  not,  whether,  the  state  of  his  bodily 
health,  and  his  drowsiness,  or  occasional  drowsiness,  at  the 
time  being  considered,  he  was  then  sufficiently  reminded^ 
or  sufficiently  informed,  of  those  contents,  so  as  to  have  the 
nature  of  them,  and  the  scheme  of  the  instrument,  present 
to  his  mind  when  he  signed  it. 

Thirdly,  whether,  when  he  signed  the  codicil,  he  was  aware 
of  the  nature  of  the  contents  of  the  will,  and  the  scheme  of 
the  wilL 

And,  Fourthly,  whether,  when  he  signed  the  codicil,  he 
was  aware  of  the  nature  and  scheme  of  the  codicil 

These  questions,  or  the  last  three  of  them  at  least,  I 
have  no  hesitation  in  saying,  ought,  in  my  opinion,  to  be 
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Upon  the  evidence  answered  against  the  heir  and  with  the  18 
phuntiff;  nor  do  I  understand  the  learned  Judge,  before  wa' 
whom  the  issues  were  tried,  to  be  dissatisfied,  as  to  either  ^^ 
instrument,  with  what  the  jury  have  done.  His  report  of 
the  trial  not  intimating  either  satisfaction  or  dissatisfac- 
tion upon  his  part  with  the  result,  I  thought  it  right  to 
request  a  communication  from  him  on  that  subject,  which 
he  has  made  to  me,  and  from  it  I  find  his  opinion  to  be, 
that,  according  to  the  rules  and  course  of  the  Courts  of 
common  law  (independently  of  any  question  as  to  the 
course  or  practice  of  this  Court),  there  is  no  ground  for 
asking  for  a  new  trial  It  is,  however,  true  that  the 
learned  Judge  informs  me  also,  that,  though  not  dissatis- 
fied with  what  the  jury  have  done,  he  would  not  have  been 
dissatisfied  had  the  verdict  upon  each  of  the  two  instru- 
ments been  in  favour  of  the  heir. 

This  view  of  the  matter,  taken  by  a  person  of  his  ex- 
perience, and  weight,  and  consideration,  who  saw  and 
heard  the  witnesses,  is  one  that  deserved  certainly,  and 
has  received,  my  serious  and  careful  attention.  But  as  I 
have  been  unable  (I  say  it  with  the  utmost  deference)  to 
come  to  the  conclusion  that  a  verdict  against  either  in- 
strument would  not  have  been  unsatisfactory  to  my  mind, 
or  would  not  have  been  wrong,  and  as  the  trial  was  di- 
rected for  the  information  and  assistance  of  this  Court,  I 
think  the  plaintiff  entitled  to  expect  me  to  act  upon  my 
own  impressions,  however  fully  I  am  aware  that,  if  they 
do  not  entirely  agree  with  those  of  the  learned  Judge,  they 
are  (to  say  the  least)  not  more  likely  to  be  correct  than 
his. 

It  may  not,  perhaps,  be  right  to  lay  any  stress  on  the 
circumstance,  that,  as  I  understand  the  affidavits,  not  one 
of  the  deponents  states  in  either  of  them  a  belief  that  the 
verdict  upon  either  issue  was  contrary  to  truth  or  justice, 
or  anything  to  that  effect  I  remark  that  in  passing  merely. 
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1848.  But  it  has  been  suggested  on  Thomas  Waters's  part,  that, 
as  the  present  verdict  on  each  issue,  if  left  to  stand,  must, 
as  it  is  said,  be  final,  though  the  questions  in  dispute  have 
been  only  once  tried — as  the  case  is  one  of  title  to  freehold 
estates  of  inheritance — as  the  issues  were  directed  in  a  suit 
seeking  to  establish  a  will  against  an  heir, — ^and  as  the  heir 
is  the  party  applying,  there  ought  therefore  (even  if  th^re 
is  no  other  ground)  to  be  a  new  trial  To  this  reasoning, 
however,  or  to  such  a  proposition,  I  cannot  accede.  To 
ask  more  favour  for  an  heir  than  for  a  devisee,  unless  in 
the  sense  of  the  almost  universal  maxim,  that,  to  prove  is 
upon  him  who  asserts,  not  upon  him  who  denies,  is  a  de- 
mand too  contrary  to  justice  and  rational  jurisprudence  to 
be  entertained  for  a  moment,  at  the  present  day  at  least 
The  argument  derived  from  the  final  nature  of  this 
verdict,  and  its  effect  upon  the  title  to  freeholds  of  inherit- 
ance, being  applied  to  an  issue  directed  by  this  Court  upon 
a  question  merely  of  private  right  between  private  persons, 
in  which  the  failure  of  the  unsuccessful  party  does  not  and 
cannot  damage  or  prejudice  any  person  but  himself,  or  any 
interest  but  his  own,  proves  too  much,  and  is,  I  conceive, 
unsound.  It  is  equally  applicable  to  every  issue  similarly 
circumstanced  in  these  respects.  So  that,  if  it  is  good, 
there  ought  in  every  instance  falling  within  its  range  to 
be  two  or  more  trials,  unless  the  party  failing  in  the  first 
do  not  ask  for  a  second,  or  a  case  of  unfairness  relating  to 
the  first  trial,  or  of  consent  or  acquiescence,  be  established 
against  him.  That  surely  cannot  be.  It  is,  I  apprehend, 
properly  incident  to  such  an  issue,  that  one  trial  of  it  may 
be  conclusive  for  ever  between  the  parties  to  it  upon  the 
question  tried,  though  the  conduct  of  the  unsuccessful 
party  asking  for  a  second  trial  may  have  been  perfectly 
fair  in  all  respects,  and  neither  consent  nor  acquiesence- 
can  be  alleged  against  him.  This,  I  conceive,  to  be  equally 
true  whether  the  issue  relates  to  a  will  questioned  by  a 
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plaintiff  in  equity  or  by  a  defendant  in  equity,  or  to  any        1848. 
other  subject  of  merely  private  concern  whether  a  free- 
hold estate  of  inheritance  or  any  other  kind  of  property. 

I  apprehend  it  indeed  to  be  not  merely  a  principle  of 
jurisprudence,  but  a  general  rule  of  the  law  of  England  as 
administered  in  every  part  of  Westminster  Hall,  that  a 
disputed  fact  ought  not  to  be  twice  investigated  between 
the  disputing  parties;  namely,  that,  when  it  has  been  fairly 
investigated  between  them  before  a  competent  judicature, 
the  unsuccessful  party  not  having  been  taken  by  surprise, 
nor  being  able  to  allege  mistake,  accident,  or  any  subse- 
quent discovery  of  a  material  kind,  the  investigation,  so  once 
had,  should  as  between  them  be  considered  sufficient,  and 
not  repeated,  and  that  one  judgment  directly  upon  a  dis- 
puted point  of  fact — ^the  judgment  being  that  of  a  compe- 
tent jurisdiction — ^may  by  the  successfiil  party  to  the  con- 
test be  effectually  opposed  as  a  conclusive  bar  between 
them  to  the  other  upon  that;  point.  All  instances  in  our 
courts  varying  from  this  doctrine  or  position  are,  I  appre- 
hend, merely  cases  of  exception,  which,  depending  on  pe- 
culiar reasons  or  particular  circumstances, — ^are  consistent 
with  the  acknowledgment  of  its  truth  generally. 

I  consider,  accordingly,  that  the  power  in  former  times 
of  bringing  in  some  pases  a  feudal  action  of  the  highest 
order,  after  failing  in  one  of  a  possessory  kind,  and  there- 
fore of  an  inferior  order,  and  the  power  now  very  fre- 
quently exerciseable  of  re-opening  a  dispute,  by  bringing 
a  second,  after  an  adverse  judgment  in  a  first,  action  of 
ejectment,  are  not  more  than  examples  of  exceptions  such 
as  1  have  just  mentioned,  (if  so  much,)  and  are  not  exam- 
ples or  proofs  of  a  rule. 

A  plaintiff  b^inning  litigation  with  a  mere  writ  of 
right,  might  so  have  caused  all  contest  to  be  for  ever 
concluded  by  a  single  proceeding;  and  there  were  fre- 
quent cases  in  which  a  single  judgment  in  a  real  action. 
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1848.        even  of  the  possessory  class,  was  necessarily  conclusiYe 
upon  the  title,  and  final 

With  regard  to  the  action  of  ejectment,  which  does  not 
lie  for  every  kind  of  tenement,  though  originally  a  sincere 
proceeding  according  to  its  apparent  purport,  it  has  long 
been,  as  we  all  know,  and  is  universally  in  practice,  a 
suit  in  which,  the  plaintiff  being  nobody,  the  original 
defendant  also  a  phantom,  and  the  substituted  defendant 
judicially  compelled,  as  the  price  of  being  allowed  a  hear- 
ing in  his  defence,  to  admit  the  truth  of  a  series  of  strange 
fictions, — ^the  question  for  decision  is  upon  the  right  of 
a  person  that  never  lived  to  retain  or  acquire  possession 
under  a  lease  which  never  existed,  and  of  which,  in  each 
case,  the  commencement  and  duration  are  the  creation  of 
the  pleader's  fancy.  A  judgment  in  such  an  action  must 
often,  almost  of  necessity,  be  legally  inconclusive;  but  that 
legal  inconclusiveness  (when  it  occurs  and  so  far  as  it 
exists — ^for  a  judgment  in  an  action  of  ejectment  is  some- 
^^-  -  ^^^j^  *™^'  pleadable  successfully,  as  Loe  v.  Wright  (a)  has  re- 
/u^to^yj^  /^f,        cently  shewn,)  arises  on  a  ground  merely  technical,  from 

the  singular  nature  of  the  particular  proceeding,  not  from 
any  principle  favouring  the  repetition  of  disputes.  I  may 
add,  that  though  the  ordinary  form  of  the  ''consent  rule" 
in  use  precludes  a  defendant  in  ejectment  from  any  plea 
except  "  not  guilty,"  a  different  course  may,  I  apprehend, 
be  allowed,  where  it  is  consistent  with  justice  to  do  so; 
and  (without  referring  to  pleas  in  abatement,  or  resorting, 
as  to  pleas  in  bar,  to  the  authorities  in  9  Co.  and  Carth.), 
I  suppose  that  cases  may  be  easily  put,  in  which  special 
pleas  in  bar  (a  plea,  for  instance,  with  proper  averments 
of  a  former  judgment,  even  in  ejectment)  would  be  allowed 
to  be  pleaded  in  ejectment,  and,  being  pleaded,  would  be 
successful.    With  respect  to  the  decisions  and  dicta  in 

{a)  10  A.  <b  K.  703. 
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Lord  DaHingtan  v.  Bowes  (a),  Lord  Winchibea  y.  Wath  1848. 
G&op^  (b),  and  Zoc&e  v.  CbZman  (c),  the  last  appears  to  me 
consistent  with  all  that  I  have  said ;  and  as  to  the  two 
other  authorities,  I  may  be  permitted  to  say,  that  I  be- 
lieve it  to  be,  and  for  more  than  a  century  to  have 
been,  a  yery  usual  and  ordinary  thing  in  the  Court 
of  Chancery  to  make  a  decree  conclusively  affecting  real 
estate, — conclusively  affecting  the  freehold  and  inherit- 
ance in  various  ways — upon  the  foundation  of  a  single 
investigation  of  disputed  matters  of  fact,  whether  by  a 
jury  or  without  a  jury,  as  well  in  the  instance,  or,  if  more 
than  one,  the  instances^  where  there  must  be  a  jury,  as  in 
more  frequent  instances,  where  it  is  in  the  discretion  of 
the  Court  to  have  or  dispense  with  a  jury,  though  the 
unsuccessful  party,  desirous  of  further  investigation,  has 
consented  to  nothing,  has  acquiesced  in  nothing,  and  has 
conducted  himself  in  all  points  fairly.  For  the  purpose 
of  this  remark,  I  do  not  reckon  the  examination  of  the 
witnesses  against  or  in  support  of  a  will  or  codicil,  which 
takes  place  in  equity  before  granting  an  issue  devisavit 
vel  non,  or  directing  an  action  of  ejectment  on  a  question 
of  testamentary  validity,  to  be  an  investigation,  nor  ought 
it,  I  think,  to  be  so  reckoned. 

I  may  observe,  that  Lord  Eldon,  in  BooUe  v.  BlvmdeU  (d) 
(and  I  suppose  with  his  usual  accuracy),  has  said,  that  he 
never  knew  any  other  course  taken  upon  an  establishing 
bill  than  by  directing  an  issue;  and  I  am  not  sure  that  it 
would  have  been  correct  at  the  hearing  of  this  cause  to 
refuse  an  issue  devisavit  vel  non  without  the  plaintiff's 
consent  But  whether  the  decree  is  in  a  correct  or  an 
incorrect  shape,  is  not  at  present  a  material  question ;  I 
must  consider  it  as  right  for  every  purpose  of  this  appli- 
cation. 

(a)  1  Eden,  270.  (c)  2  My.  d^  Or,  42. 

{h)  3  Rufl0.  441.  (d)  19  Yes.  494. 


Watiu. 
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1848.  The  object  of  directiiig  an  iasne  being  to  assiBt  and 

"^J^J^  satisfy  the  Conrt  directing  it,  a  Terdict,  at  once  the  result 
of  a  irell-conducted  and  lair  trial,  and  the  affirmatioQ  of 
■what  is  by  that  Court  itself  thought  to  be  the  truth,  ought 
surely  not  to  be  disturbed  without  some  aubstantial  ground 
at  least  for  believing,  that  on  a  second  trial  other  evidence 
of  a  weighty  nature,  bearing  agiunst  the  existing  conclu- 
sion, can  and  vill  be  produced.  But  in  the  present  in- 
stance, -was  the  trial  in  any  respect  unfairly  conducted 
on  the  plaintiff's  part?  Was  any  attesting  witness  to 
either  of  the  two  instruments  omitted  to  be  examined? 
Was  either  of  the  two  instrumentB  omitted-  to  be  laid 
before  the  jury?  Was  the  heir  taken,  as  to  any  portion 
of  the  evidence  or  otherwise,  by  surprise?  Was  any  evi- 
dence rejected  that  ought  to  have  been  received,  or  re- 
ceived that  ought  to  have  been  rejected?  Did  the  heir 
adduce  any  evidence?  Was  it  throi^  accident,  or  other- 
wise thtm  from  his  own  intention  and  design,  that  he  did 
not?  Did  the  Judge  presiding  direct  or  charge  the  jury 
in  a  manner  not  sofficiently  favourable  to  the  heir  on  any 
point,  or  insufficiently  or  obscurely?  Was  the  verdict,  as 
to  either  issue,  a  dishonest,  or  perverse,  or  rash  verdict, 
upon  the  materials  before  the  jury?  Has  any  event  or 
discovery,  worthy  of  consideration,  taken  place  since  the 
issues  were  directed?  Is  there  any  likelihood  or  reason- 
able ground  to  suppose  that  if  there  shall  be  another  trial, 
material  evidence  to  contradict,  weaken,  qualify,  or  dis- 
credit, any  part  of  that  given  at  the  trial  that  has  been 
had,  will  or  can  be  given  at  the  new  trial?  Would  the 
Judge  who  has  heard  the  motion  for  it  have  been  satisfied 
with  a  verdict  against  either  instrument,  upon  the  ma- 
terials which  were  before  the  juiy,  or  those  before  him- 
self? Believing  a  negative  answer  to  be  the  right  answer 
to  each  of  these  questions; — believing  that  the  jury  have 
well  and  truly  tried  the  issues  joined  between  the  parties. 


The  following  are  the  principal  portions  of  the  Charge  to 
the  Jnxj,  referred  to>  ante,  p.  599. 

Mr.  JnsTica  CouniMa }-~ 

Gentlemen  of  the  Juiy,  this  is  an  issue  whioh  one  of  the  Vice- 
OhanoeUors  has  sent  down  for  us  to  try,  and  it  laises  two  questions : 
first,  whether  or  not  Francis  Waters  well  devised  certain  property  by 
a  will,  whioh  was  executed  on  the  12th  of  Januaiy,  1847 ;  and,  se- 
condly,  whether  he  devised  lands  and  other  property  by  a  codidi 
executed  afterwards,  on  the  14th  of  January^  1847 :  and  it  is  im- 
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and  a  trae  yerdict  given  according  to  the  evidence,  that 
verdict  shall  not  be  disturbed  by  me. 

This  I  think  the  right  conclusion,  whether  the  necessary 
result  of  the  verdict  remaining  finally  undisturbed,  must  be 
the  establishment  of  the  will  and  codicil,  or  not, — a  point 
upon  which  I  give  no  opinion.  Before  concluding,  it  may 
not  perhaps  be  quite  a  waste  of  time  to  say,  that  among 
the  cases  besides  those  already  mentioned,  which,  while 
considering  this  motion,  I  have  read,  have  been,  Calvert 
V.  Saimders  (a)y  Lomax  v.  Ryder  (b),  Camden  v.  Cowley  {c), 
Vernon  v.  Hamkey  (d),  Mobineon  v.  Lord  Byron  (e),  Outraan 
V.  Morewood  (/),  White  v.  Wilson  (g),  BuUen  v.  M%chdl(h), 
Barker  v.  Ray  (i),  Vooght  v.  Winch  (j),  Gibbs  v.  Hooper  (k). 

The  latest  of  these  authorities  having  been  before  the 
precession  and  the  public  for  several  years,  I  must,  in  re- 
fusing this  motion,  refuse  it  with  costs.  Mr.  Justice  Cole- 
ridge's report  of  the  trial  shall  be  placed  in  the  hands  of 
the  Registrar,  in  order  that  it  may  be  produced  if  it  shall 
be  wanted  for  any  purpose  hereafter  in  the  cause. 

(a)  1  West,  C.  T.  H.  693.  (^)  13  Yea.  87. 

(5)  7  Bro.  P.  C.  146.  (A)  4  Dow,  318. 

(c)  1  W.  BL  418.  (t)  2  Russ.  63. 

(d)  2  T.  R.  113.  (J)  2B.&  Aid.  662. 
(«)  2  Cox,  4.  {k)  2  My.  <b  K.  353. 
{/)  3  East,  546. 
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portant  to  take  along  with  OB  oertain  admitted  beta  in  tbii  oaae,  irtiidi 
are  theee,  and  which  will  induce  jon,  before  jou  come  to  the  n^adfe 
of  those  quMtiottS,  well  to  consider  the  step  that  70U  take. 

In  the  first  place,  it  is  not  pretended  here  that  there  was  anything  like 
compnkion,  nor  is  there  any  evidence  of  any  nndoe  influence  being  made 
ose  of,  BO  aa  to  force  the  will  of  the  par^}  it  is  not  pretended,  nor  can 
it  be,  but  that  the  party,  as  &r  at  he  was  competent  to  make  a  will,  of 
his  own  free  will  executed  the  instruments  in  question  when  he  so  ex- 
ecuted them.  It  is  not  said,  that  this  was  a  person,  idio,  by  the  visi- 
talion  of  Qod,  had  at  any  period  ef  his  lif«,  or  at  this  period,  been 
subject  to  mental  abenatious;  he  was  neither  a  madman,  nor  was 
he,  generally  speaking,  an  imbecile  man.  Further,  it  does  not  q»- 
pear  in  the  case  that  he  was  of  extreme  old  age,  or  that  he  was  worn 
down, — his  nature  worn  down  by  any  veiy  long  or  exhausting  illnees. 
AU  those  drcumstancea  are  material  to  be  conndered.  Further,  it  is 
also  to  be  conudered,  that  it  is  put  beyond  a  question  by  the  evidence 
in  this  case,  that  both  will  and  codicil  have  been  executed  with  the 
formalities  which  the  law  requires.  And  again,  when  pwties  have 
gone  throu^  the  fonnaUtiee  which  the  law  preeoribee,  not  merely  as 
forms,  but  by  way  of  putting  testators  under  proper  protection,  one 
ought  undoubtedly  to  suppose  that  due  protection  has  been  given  in 
the  first  instance,  until  the  contrary  is  shewn;  and  we  ought  rather  to 
presume  in  &vour  of  the  legality  of  those  instruments.  But,  beddea 
all  dieee  things,  there  is  another  and  most  important  question  which 
will  arise  whenever  the  execution  of  a  will  is  brought  in  question 
and  is  canvassed  bj  the  parties;  and  that  is,  whether  the  party  eiC' 
outing  the  will, — although  he  has  not  been  forced,  and  although  ho  has 
not  been  over-persuaded, — although  you  cannot  distinctly  see  he  has 
been  deceived, — although  you  do  not  think  him  out  of  his  senses, — 
still,  whether  or  not  he  had  at  the  time  what  is  called  a  sound  and 
disposing  mind. 

Now,  it  is  very  true,  aa  has  been  said  by  the  counsel  for  the  de- 
fendant, that  what  is  meant  by  that  is  not  the  ordinary  intellect 
which  would  prevent  a  man  from  running  into  a  river  unnecessarily, 
or  enable  him  to  know  that  two  and  two  make  four,  or  even  answer 
a  physician  the  queations  he  may  put  to  him  about  the  state  of  his 
boilth;  these  things  are  not  enough;  the  law  requires  something 
more,  and  rightly,  I  think,  before  it  g^vea  to  a  person  the  power  of 
diq>osing  of  property;  because  it  is  a  power  which  is  derived  from 
the  law,  and  is  not  a  natural  tight  that  any  one  of  us  has. 

The  questions  that  I  shall  put  to  you  on  this  point,  in  the  end,  will 
be  these :  whether  you  are  of  opinion  that  the  testator  had  a  mind  un- 
diseased  at  the  time,  and  of  sufficient  memoiy  and  understanding, 
to  know  generally  the  state  of  his  property,  (I  use  the  word  gene- 
rally,  because  yon  have  no  right  to  expect  from  a  nun — it  would 
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86t  aside  many  and  many  a  will,  probably  of  men  of  large  pro- 
perty, if  you  were  to  require  a  speoific  and  accurate  knowledge  of 
eveiy  atom  of  his  property ;  (but  if  he  is  disposing  of  his  property,  he 
ought  to  know  generally  the  state  of  his  property  and  what  it  consists 
of,  and  he  ought  to  have  a  knowledge,  memoiy,  and  understanding 
of  his  relations  in  life.  If  a  man  has  six  children,  and  is  in  such  a 
state  of  mind  that  he  thinks  he  has  only  five,  and  is  not  capable  of 
recollecting  he  has  six  children,  you  could  hardly  then  say  he  is  in  a 
proper  state  of  mind  to  dispose  of  his  property.  So,  again,  he  ought 
to  know,  he  ought  to  have  sufficient  memoiy  and  understanding  to 
know  generally  the  nature  of  the  instrument  he  is  executing,  if  it  be 
plainly  explained  to  him.  I  put  in  that  qualification.  I  do  not  know 
how  it  may  have  happened  to  you.  I  dare  say,  if  you  have  not  exe- 
cuted such  wills,  you  have  all  seen  wills  which  have  puzzled  you  (even 
with  the  best  intellect  you  have)  thoroughly  to  understand  them,  in 
consequence  of  the  1^^  terms  with  which  they  are  invested;  still,  a 
man  ought  to  be  of  sufficient  memoiy  and  understanding  to  be  capa- 
ble of  understanding  the  general  effect  of  the  instrument  he  is  exe- 
cuting, if  it  is  properly  and  clearly  explained  to  him.  Had  then  the 
testator  a  mind  undiseased  at  the  time,  and  of  sufficient  memory  and 
understanding  to  know  generally  the  state  of  his  property,  and  of  his 
relations  in  life,  and  of  the  nature  of  the  instrument  he  was  exe- 
cuting, if  plainly  expressed? 

That  will  be  the  ultimate  question  which  you  will  have  to  determine 
in  this  case.  Now,  upon  that  question  I  am  bound  to  say,  that,  as  the 
plaintiff  asserts  that  this  was  so,  the  burthen  of  proof  is  cast  upon 
him.  I  do  not  forget  the  presumptions  which  I  have  told  you,  and 
which  I  think  are  to  be  made  in  &vour  of  this  will  and  this  codicil, 
in  respect  of  the  particular  drcumstance  I  have  just  now  stated;  but 
still,  after  all,  the  plaintiff  is  bound  affirmatively  to  prove  that  the 
testator  was  in  such  a  condition  as  that  which  I  have  just  referred  to. 
Tou  have  had  strong  remarks  made  to  you  by  Mr.  CoMumy  the 
counsel  for  the  plaintiff,  in  his  eloquent  speech;  and  you  were  troubled 
with  the  reading  of  the  whole  of  this  will,  for  the  purpose  of  shewing 
what  a  just  and  equitable  disposition  of  property  it  made.  Now  I  in- 
terposed then,  and  I  say  again,  that  that  is  a  consideration  that  might 
tend  vexy  much  to  deceive  you,  unless  you  watch  your  own  minds. 
Bemember,  the  question  is  not  whether  we  are  dealing  with  a  good 
and  just  will;  the  question  we  are  dealing  with  is  this :  is  it  the  will 
of  this  man?  and  if  you  should  be  of  opinion  some  other  person  has 
made  for  him  the  wisest  will  in  the  world,  and  the  justest  Will  in  the 
world,  and  he  was  going  to  make  a  most  unjust  will,  yet,  if  you  are 
satisfied  it  was  not  his  will,  you  cannot  sustain  it.  Therefore  it  is 
idle  to  talk  of  the  provisions  of  the  will,  as  regards  its  justness,  until 
you  are  satisfied  it  is  the  will  he  has  made.    It  is  of  some  importance 
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ft  mateiul  drcanutanoe  in  entering  into  the  oonaidemtion,  whether 
or  not  he  wtm  enable  of  u&dentftnding  the  ptomioDS  if  plainly  ex- 


There  is  another  drcainstanoe  in  the  caae,  to  whidi  yonr  attention 
has  been  properly  diiectedy  and  on  which  I  only  make  this  remark: 
It  is  said,  that  even  if  the  testator  in  this  case  was  somewhat  enfee- 
bled by  the  state  of  his  body,  so  that,  if  this  docoment  had  been  en- 
tirely new  to  him,  it  mi^t  have  been  something  far  beyond  his  abi- 
lity to  understand  one  word  of  what  it  was  about,  when  this  long  in- 
strument was  read  over  to  him,  yet  in  truth  he  was  under  particululy 
&yourable  circumstances,  because  in  his  own  hand  he  had  himself, 
upon  some  fotmer  period,  composed  this  veiy  will;  and  thoefore,  it 
would  come  to  him,  not  as  a  new  matter,  or  matter  of  whidi  he  was 
ignorant,  but  was  really  his  own  original  provision,  stftted  by  him- 
self in  his  own  language,  with  regard  to  the  disposition  of  his  pro- 
perty. And  no  doubt,  if  the  facte  quite  bear  out  that  view  of  the  esse, 
it  is  a  very  material  cironmstanoe  to  make  you  beUeve,  that,  with  the 
slenderest  posnble  amount  of  intellect  almost,  he  might  gaiher  up  the 
facts  stated  in  the  will,  and  the  provisions  oi  it,  and  be  perfectly 
capable  of  comprehending  the  whole  of  it ;  but  then  you  must  be  cei^ 
tain  tiiat  is  the  true  state  of  facts;  and  you  will  remember,  when 
you  call  the  matter  back  to  your  mind,  that  it  was  not  left  quite  so 
dear  as,  in  the  opening  of  the  learned  counsel,  it  was  expected  it 
would  come  out,  because  it  appears,  and  all  we  know  of  it  is  this, 
that  the  son  comes  out  with  a  handful  of  papers,  as  much  as  he  could 
carry  in  his  hand ;  then  they  select  out  certain  sheets  of  a  fresh  ap- 
pearance, not  so  dirty  and  stained  as  the  others,  and  then  the  man  se- 
lects these  papers,  the  attorney's  derk  puts  them  together  as  he  thinks 
they  ought  to  be  dovetailed,  one  theet  <m  to  the  next,  and  then,  hav- 
ing strung  them  together,  you  are  to  infer  from  that,  you  have  neces- 
sarily got  the  will,  the  whole  will  which  the  man  had  ready  before. 

I  have  been  looking  at  this  with  some  attention,  to  the  end  of  one 
page  and  the  beginning  of  the  next,  to  see  whether  there  was  any 
certainty  about  the  matter,  and  I  remain,  I  confess  honestly,  in  some 
d^;ree  of  uncertainty  whether  I  can  depend  upon  it,  that  I  have  be- 
fore me  the  original  papers,  all  of  them  just  as  the  man  at  s<Mne  for- 
mer period  of  his  life  had  put  them  together;  that  is  a  matter  of 
course  for  you  to  deal  with  some  caution  about. 

Now,  with  these  general  remarks,  I  vrill  very  shortly  review  the 
evidence  in  this  case. 

It  appears  that  the  man  had  been  taken  ill  only  a  day  or  two  before 
this  time ;  we  hear  indistinctly,  but  on  no  certain  evidence  at  all,  of 
the  previous  seizure  which  he  had  had.  There  is  nothing  laid  before 
you  to  shew  that  the  man  was  not  perfectly  competent  to  make  his 
will  down  to,  at  all  events,  two  or  three  days  before  when  this  trans- 
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aotion  occarrecL  Upon  the  eveDing  of  the  same  day,  it  sfaotild  weem^ 
from  the  evidence  of  Sarah  Baker,  that  old  Mn.  Waters,  looking  at 
his  state,  had  become  veiy  amicus  about  the  drcumstanoe  of  his 
will;  and,  according  to  her,  she  asks  him,  on  that  morning,  once  or 
twice,  oftener  in  the  course  of  the  day,  whether  he  had  made  a  will. 
I  apprehend  that  to  be  the  meaning  of  the  e^dence.  On  being  asked 
repeatedly,  he  says,  "  No,  mother,  there  is  no  will;  I  have  done 
nothing  at  all."  It  is  very  true  that  he  had  not  made  a  will,  because 
he  had  not  executed  any  paper  at  all.  It  seems,  still  further,  that  ho 
does  not  appear  at  that  time  to  have  had  his  attention  roused  at  all  to 
the  necessity  of  doing  anything.  She  says,  **  Have  you  done  anjrthing  f " 
"  No,  mother.*'  •  "  What  is  to  be  done,  then  f  ^*  I  do  not  know,  mo- 
ther." So  he  remained  in  that  state.  From  that,  you  go  to  the  fact, 
that  the  young  man  Plummer,  the  attorney's  clerk, — the  clerk  of  the 
attorney  who  was  properly  the  attorney  of  this  man,  and  who,  un- 
der ordinary  circumstances,  one  would  undoubtedly  have  expected  to 
make  his  will, — seems  to  have  been  sent  out  to  him  for  some  other 
purpose,  to  give  an  account  of  some  action  he  was  then  bringing, 
and  one  action  in  which  he  had  been  defeated;  and  he  comes 
to  the  house,  where  he  finds  him  ill  in  bed ;  he  is  down  stairs,  and 
then  starts  a  drcumstanoe  which  we  did  not  understand  at  the 
time,  but  upon  which  Sarah  Baker  throws  some  light.  You  see, 
unfortunately,  who  the  parties  to  the  matter  in  dispute  are:  the  two 
parties  litigant  here  are  two  brothers,  and  it  appears  there  was 
great  jealousy.  I  do  not  think  it  is  quite  distinctly  made  out;  but 
I  think  you  cannot  help  feeling  that  it  must  be  so,  that  Thomas 
Waters  is  the  elder  brother,  and  probably  heir-at-law  of  this  property. 
They  are  both  present;  they  have  both  been  sent  for,  one  may  infer, 
in  consequence  of  their  father's  illness  at  this  time.  He  has  made  no 
wilL  Then  comes  a  young  attorney's  clerk  into  the  house,  sent  as  a  kind 
of  Qod-send,  it  would  seem,  on  a  totally  different  matter.  Now,  (and 
you  cannot  shut  your  eyes  to  this,  when  you  see  what  the  question  is, 
because  the  imputation  here  is  of  gross  dishonesty  on  the  part  of  the 
plaintiff, — ^you  must  watch  and  see  if  there  is  any  foundation  aU  the 
way  through  for  it,)  it  is  said  that  they  contrived  to  get  him  out  of  the 
way  and  put  him  aside,  because  it  was  supposed  the  attorney's  clerk 
would  be  capable  of  doing  nothing  until  Thomas  Waters,  the  elder 
brother,  was  removed;  and,  accordingly,  Sarah  Baker  again  tells  you 
she  saw  Thomas,  who  had  come  there  in  the  morning,  and  Plummer; 
**  and  I  went  with  Plummer  to  my  house ;  Benjamin  desired  me  to  take 
him  there ;  Bei\}amin  asked  me  if  the  young  man  could  go  to  my 
house  until  Thomas  was  gone."  Now,  nobody  can  doubt,  if  that  be 
true,  nothing  could  be  more  improper  than  for  Benjamin  Waters  to 
send  Thomas  out  of  the  way  on  an  occasion  of  this  sort.  ^'I  went  and 
left  him  there;  I  fetched  him  again  between  nine  and  ten,  as  soon  as 
Thomas  Waters  had  gone  away."  There  is  some  further  light  thrown 
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on  that  afterwards,  if  you  believe  the  view  that  first  appeared,  that, 
on  another  occasion,  when  Benjamin  was  coming  out  to  have  the  co- 
didl  effectually  executed,  with  Hamlyn,  the  attorney,  there  was  a 
misrepresentation  then  made  to  Thomas,  in  order  to  make  him  igno- 
rant of  the  feet,  and  not  to  suppose  they  were  then  going  to  his  other's 
house.  Under  these  droumstances  Plummer  is  there  and  Plummer  is 
brought  back.  Be  kind  enough  to  watch  attentively  the  account  Plum- 
mer gives.  When  he  comes  up  he  says,  or  perhaps  he  told  it  down 
stairs  and  it  had  been  communicated, — ^it  is  proof  of  the  old  man's 
mind  being  alive  to  circumstances  of  this  kind, — ^he  said,  **  Oh!  then 
this  is  decided  against  me,  is  itt "  I  said,  **  Yes ;  one  action,  but  the 
other  remains  undecided.''  That  shews,  certainly,  a  mind  alive  to  the 
circumstances  of  life  and  his  own  affairs.  Then  he  says,  **  At  this 
time  the  testator  told  Benjamin  to  go  into  an  adjoining  room  and 
fetch  some  papers  from  a  box ;  his  wife  and  Benjamin  were  nearer  the 
bed  than  I,  and  they  said  something  to  him  further,  I  believe,  which 
I  did  not  hear."  He  says,  what  the  father  said  was,  '^  Qo  into  the 
back  room  and  you  will  find  papers  in  a  box  there,  which  bring 
out:  psq>ers  relating  to  my  will."  On  that  he  says,  *'  Benjamin  re- 
turns to  the  room  with  the  papers;  there  was  a  table  by  the  bed 
side,  and  he  put  them  on  it."  Now  observe;  he  says,  '^Benja- 
min selected  those  which  seemed  more  recently  prepared;  several 
were  handed  to  me;"  and  then  he  says,  **  These  papers  are  in  the 
testator's  handwriting.  Questions  were  then  put.  I  read  the  papers 
out  loud."  This  is  what  took  place  when  this  document,  which  you 
have  heard  read  once  or  twice,  is  executed  by  him .  The  questions  were 
put  to  the  testator  by  Benjamin,  not  by  Plummer.  Before  that  some 
other  papers  were  got;  '*  that  is,  a  second  time  he  went,  he  said,  I  be- 
lieve there  are  some  others  there ;  Benjamin  fetched  them ;  he  placed 
them  on  the  table ;  they  were  selected  to  follow  in  the  order  that  we 
had  before,  as  if  he  had  only  got  part  at  first,  and  not  the  whole. 
The  whole  were  read  by  me  to  the  testator,  to  Bex^amin,  and  his 
mother.  While  I  was  reading,  I  do  not  recoUect  a  single  remark 
that  he  made,  without  a  question  being  first  put."  When  you  are 
upon  a  question  of  competency,  you  wiU  yourselves  at  once  see  how 
veiy  much  more  important  an  original  remark  that  a  man  shall 
start  is,  than  that  which  he  merely  makes  in  answer  to  a  question. 
*'  Benjamin  asked,  *  Are  those  portions  of  property  to  go  to  the  child- 
ren ;  do  you  wish  them  to  go  as  therein  named?  Do  you  mean,  that 
is  to  say,  your  property,  to  go  to  the  different  children  as  named  in 
this  will,  as  it  is  set  down?'  I  do  not  recoUect  what  the  answer 
to  this  was;  I  believe  he  said,  *  Yes;'  but  he  said  something  that 
assented  to  it.  I  stopped  at  intervals,  and  questions  were  asked 
and  answers  were  given.  I  stopped  as  the  different  properties  were 
given.  I  did  so  by  the  direction  of  Benjamin."  He  says,  ^'I  read 
through,  in  effect,  what  was  given  to  one  person,  and  then  asked 
the  .question;  then  stopped,  and  then  went  on  to  another.    I  did  so. 
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rew^g  all  throagh  the  papers;  and  theiiy  when  I  had  done  that,  I 
numbered  the  sheets  you  see,  1,  2,  3."  And  all  the  figures  that 
are  put  at  the  bottom  were  affixed  afterwards  on  the  judgment  of 
this  person.  They  were  not  so  originally ;  that  is  the  first  statement 
about  it.  He  further  says,  **  Richard  Jones  and  Samuel  Baker  oame 
in ;  Samh  Baker  was  there  as  they  came  in ;  the  testator  spoke  to  than 
and  recognised  than."  We  do  not  find  that  supported  bj  the  wit- 
nesses, when  they  came  afterwards.  **  I  found  Richard  Jones's  name 
in  the  will,  and  it  was  Bei^amin  who  suggested  sending  for  him, 
and  for  Samuel  Baker,  to  attest  the  will.  Seeing  his  name  there, 
and  that  he  was  an  executor  in  the  wiU,  I  Uiought  it  not  fit  he 
should  be  one  of  the  witnesses,  and  so  for  that  puipose  we  got 
another, — I  myself."  As  if  he  thought  it  necessary  there  should  be 
a  third  witness;  which,  as  you  know,  until  the  alteration  of  the 
law,  was  necessary.  Then  he  says,  "Hie  will  was  in  the  hand- 
writing of  the  testator.  These  are  the  papers  joined  together.  I 
am  an  attesting  witness."  Now  we  come  to  the  formal  part  of  the 
execution.  I  have  told  you  it  appears  to  me,  that,  formally  speaking, 
the  requisites  of  the  law  have  been  complied  with.  Still  it  is  im- 
portant to  see  what  the  testator  said  at  the  time,  with  a  view  to  the 
question  we  are  discussing: — "  I  am  an  attesting  witness.  I  saw  it 
executed."  Attesting  witnesses  ought  to  see  the  party  execute;  and 
the  party  who  executes  ought  to  see  than  alTthe  time ;  and  the  two 
witnesses  ought  to  be  present  at  the  same  time,  and  see  each  other. 
He  says,  **  I  saw  it  executed  by  the  testator ;  these  are  his  signatures, 
six  in  number;  it  is  signed  in  every  page,  I  believe,  and  he  signed 
each  sheet  in  my  presence ;  both  the  Bakers  were  there  at  the  time  he 
agned."  Ton  will  find  Sarah  Baker  doues  it.  **  I  requested  him  to 
say,  *  This  is  my  last  will  and  testament,  and  I  desire  you  to  be  wit- 
nesses.' "  It  was  a  very  proper  thing,  to  tell  the  testator  what  he 
ought  to  say.  '*  He  was  raised  up  to  sign,  and  he  appeared  to  under- 
stand very  well  what  he  did ;  at  this  time  Jones  was  in  the  room.  I 
was  on  the  right  side  of  the  bed,  Samuel  Baker  was  at  the  foot,  and 
Sarah  Baker  was  standing  by.  I  saw  the  witnesses  sign  their  names. 
Sarah  made  her  mark.  I  was  by  the  witnesses  when  they  signed ; 
they  could  see  each  other,  and  the  testator  could  see  them.  I  gave 
the  will  to  Benjamin."  It  seems  he  took  possession  of  the  will,  and 
seems  to  have  been  the  great  manager  afterwards,  and  to  have  been 
the  person  principally  intoesting  himself  in  the  matter. 

In  cross-examination  as  to  the  state  the  man  thought  he  was  in, 
he  says,  *'  By  his  conversation  he  did  not  seem  to  be  dying;  he  ap- 
peared to  be  weak  and  reduced,  but  not  by  his  voice.  I  do  not 
think  that  his  voice  was  at  all  altered.  When  the  papers  were 
brought,  Benjamin  took  than  up  and  just  looked  them  over;  he 
selected  several  of  them,  and  handed  them  to  me ;  he  said,  '  These, 
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hy  the  writing,  seem  to  be  the  more  recently  written.'  Those  ap- 
peared  cleaner,  and  the  others  looked  older  by  being  stained."  Now, 
as  to  the  state  he  was  in  while  this  long  instrument  was  being  read: 
"  I  read/*  says  he,  ''in  a  moderate  tone,  that  all  the  others  might 
hear — loud  enough  for  the  others  to  hear.  The  testator  appeared  to 
doze  several  times;  and  his  son  Benjamin,  roused  him  up  when  he 
appeared  to  be  dozing.  He  appeared  towards  the  end  of  the  clause  to 
be  dozing  rather.  He  had  closed  his  eyes,  but  he  was  very  eaedly 
wakened.  I  awaked  him  three  or  four  times ;  while  I  was  reading  he 
went  off  in  this  way  three  or  four  times.  I  only  just  touched  him 
and  spoke  to  him,  and  said,  '  Do  you  understand  what  was  being 
read ! '  It  was  between  a  doze  and  a  sleep ;  he  would  be  so  two  or  three 
minutes  at  a  time.  I  stopped  reading  when  I  saw  that.  Benjamin, 
also,  awoke  him.  He  did  not  go  off  as  many  as  twelve  or  as  many  as 
ten  times;  nor  was  he  asleep  as  much  as  five  minutes  at  a  time.** 
To  be  sure,  if  the  man  was  asleep  five  minutes  at  a  time  while  his 
will  was  being  read,  ho  could  hardly  be  supposed  to  have  any  know- 
ledge of  it.  ''I  asked  if  he  understood?  He  said  something — I  do  not 
recollect ;  it  was  something  implying  assent — some  word  I  could  not 
understand;  but  I  do  not  recollect  what  the  word  was.**  It  does  not 
appear  that  it  came  out  in  a  hearty  way: — ''  Yes,  I  do  understand,*' — 
or  that  he  went  into  any  explanation,  or  gave  proof  that  he  under- 
stood; but  in  some  wa^  he  expressed  assent,  which  this  young  man, 
— ^you  must  take  his  judgment  for  that, — seemed  to  understand.  To 
the  question,  whether  he  understood,  an  idiot  might  say  ''  Yes,**  and 
not  a  bit  more  understand  it ;  you  are  to  determine  after  all  whether 
he  did.  *'  This  was  before  the  Bakers  came  in ;  the  other  papers  he 
did  not  read ;  there  might  be  as  many  as  Benjamin  could  hold  in  his 
hand,  all  in  the  testator's  handwriting.  I  saw  on  some  of  them,  '  In 
the  name  of  €k>d.  Amen;*  as  if  on  other  occasions  he  had  been  trying 
his  hand  at  making  a  will.**  This  b^ns,  "  In  the  name  of  Qod, 
Amen :  **  however,  many  others  he  may  have  been  making  before ;  and 
there  nuiy  be  many  others  of  such  a  kind,  that,  if  they  had  been 
brought  out  to  him,  he  might  have  adopted  the  one  as  weU  as  the 
other.  We  know  nothing  what  they  are.  The  witness  had  once 
attested  a  will  before;  that  was  in  his  ma8ter*s  office;  there  he  would 
be  under  his  master*s  protection,  and  would  exercise  very  little  dis- 
cretion about  it.  Samuel  and  Sarah  Baker  were  in  the  room,  and 
he  speaks  of  the  man  repeating  the  words ;  and  I  think  that  the  sub- 
stance of  what  he  says  is — ''  He  did  not  seem  more  than  a  little  ex- 
hausted. I  observed  a  perspiration  and  trembling  in  his  hand  when 
he  signed  his  name.**  Then  there  is  a  minute  examination  about  the 
order  in  which  these  signatures  were  made.  The  young  man  thought 
three  witnesses  were  necessary,  and  therefore  he  had  himself,  Samud 
Baker,  and  Sarah  Baker,  to  attest.  If  he  knew  what  was  the  duty  of 
an  attesting  witness,  he  must  have  known,  if  Sarah  Baker  speaks  the 
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tniih,  that  ahe  was  not  a  good  attesting  witness  to  the  will.  There 
may  be  some  confusion.  It  may  be,  the  young  man  did  suppose  Sarah 
Baker  saw  more  than  she  really  did. 

Now,  he  is  asked  as  to  certain  expressions  he  has  made  use  of. — ^He 
says,  "  When  they  had  went  away,  the  testator  wished  them  good 
night,  and  I  wished  him  a  good  night ;  and  I  think  he  was  the  f.rst 
person  who  spoke.'*  It  would  not  be  very  much,  but  still  it  would  be 
something,  if  you  found  a  spontaneous  act  of  that  kind.  Then  he  is 
asked.  Whether  he  would  have  attested  the  will,  if  no  members  of 
the  family  had  been  present,  supposing  he  had  been  asked;  and  he  says 
he  would.  From  that  he  is  asked  as  to  some  expressions  he  is  supposed 
to  have  made  use  of,  and  he  admits  he  belieyes  he  said  this : — "  I  should 
not  have  liked  to  have  attested  the  will  in  the  condition  in  which  the 
man  was,  unless  there  had  been  some  person  to  give  me  authority.*' 
Then  he  wishes  to  explain  that,  and  he  explains  it  in  this  way: — *^  I 
mean  the  condition  in  which  I  saw  him ;  he  appeared  to  be  ill ;  if  he 
had  not  been  so  ill,  I  should  have  deferred  it  to  another  time,  to  let 
some  person  prepare  a  more  recent  will — some  will  that  he  might  di- 
rect at  the  time."  Clearly,  it  would  have  been  a  much  more  satisfieM;- 
toiy  will  to  have,  if  he  had  been  in  such  a  state  of  mind  as  an  attor- 
ney could  have  gone  and  taken  instructions  then  and  there,  instead  of 
adopting  some  former  provision,  being  made  when  his  property  would 
be  in  a  different  state,  and  when  it  appears,  that,  as  to  some  part,  it  cer- 
tainly was  in  a  different  state.  He  says,  **  I  heard  from  Benjamin  there 
was  property  in  it  which  he  had  disposed  of  before.  I  have  not  seen 
any  of  the  other  papers  since.  I  have  said  all  I  did.  Under  the  di- 
rection of  Benjamin  and  his  mother,  sometimes  he  would  answer,  some- 
times not,  until  he  was  revived  and  roused  up.**  *'  Some  of  the  ques- 
tions, at  first,  he  did  not  seem  to  understand,  but  they  were  put  again, 
when  he  had  been  roused.  No  questions  were  put  more  than  twice ; 
it  was  never  necessary  to  put  a  question  more  than  twice ;  first,  he 
was  in  a  state  of  listlessness ;  he  did  not  seem  to  understand ;  on  rous- 
ing him,  his  attention  was  brought  to  it.**  You  cannot  doubt  this 
was  a  person  who  was  in  such  a  state,  that  there  ought  to  have  been 
peculiar  care  in  making  him  execute  his  will,  to  see  that  he  was 
thoroughly  understanding  what  he  was  about.  If  a  person  were  to  come 
and  take  instructions  from  any  one  of  you,  at  this  moment  in  perfect 
health,  you  would  not  expect  an  attorney  to  ask  you  many  questions ; 
he  would  take  for  granted,  you  knew  what  you  were  about.  The  of- 
fice of  those  who  make  wills,  varies  firom  the  state  of  the  parties  who 
are  to  make  them.  With  care,  a  party  may  be  able  to  execute  a  will, 
who,  without  care,  may  not  be  able.  You  may  by  proper  explana- 
tion, taking  your  time,  and  being  patient  with  a  person,— you  may 
get  him  to  a  degree  of  understanding,  which,  unless  you  do,  he  clearly 
would  not  have.  The  witness  says,  "  It  happened  several  times  the 
question  had  to  be  repeated.    I  may  have  said,  that  when  I  first  bega^ 
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to  read  the  will,  Mr.  Waters  fell  asleep;  when  he  roused  or  happened 
to  reviye,  then  I  began  to  read  again.  I  may  have  said  also,  1  went 
back  and  read  over  again ;  I  believe  I  did  say,  timt  before  1  went  back 
he  did  not  understand  it." 

On  re-examination,  he  said,  '^  That  was  directly  he  had  been  roused, 
and  then  I  read  the  same  part  over  to  him  again,  and  he  seemed  to 
understand  it ;  I  repeated  the  queation,  and  he  said,  '  Yes,  I  beUere 
it  is  right,'  or  he  used  words  to  that  effect.  I  believe  I  read  eadi 
claose  separately,  and  took  care,  aa  far  as  I  could,  that  he  should  know 
and  understand  what  I  said ;  and  Benjamin  and  his  mother  were 
anxious  he  should  understand.  The  plaintiff,  that  is  Beigamin,  roused 
him.  And  his  mother  was  there  when  the  wiU  was  executed,  and  she 
did  not  object  tiiat  he  was  unfit."  Clearly  she  did  not;  and  there  was 
abundant  proof,  if  the  will  had  been  made  sufficiently  in  her  favour, 
the  mother  would  never  have  objected.  If  we  were  merely  tiying  the 
case  on  any  evidence  of  hers,  you  might  judge  of  it;  but  we  do  not 
act  on  that  evidence. 

That  is  the  evidence  of  the  man  who,  in  truth,  may  be  said  to  have 
made  this  will,  and  to  have  seen  to  the  execution  of  it. 

Now,  you  have  had  called  before  you  Samuel  Baker,  Biohard  J<»ms, 
and  Sarah  Baker,  who  were  also  present  at  the  time.  I  shall  not 
trouble  you  with  veiy  much  of  their  evidence,  because  it  is  not  so 
very  important.  Samuel  Baker  says :  *'  I  was  asked  to  sign  the  will ; 
and  I  was  asked  to  sign  it  by  Benjamin ;  there  was  a  table,  and  the  old 
man  was  raised  up  in  bed  by  the  help  of  Benjamin ;  he  leaned  over,  and 
signed  the  will  five  times;  I  believe  he  said,  '  This  is  my  last  will  and 
testament.'  Before  I  began  to  write,  old  Mrs.  Waters,  the  mother, 
was  in  the  room,  and  Jones.  I  cannot  recollect  seeing  Sarah  Baker 
there."  After  that  he  says,  he  remembered  she  was  there.  The  will 
was  put  into  the  son's  hand.  Now,  says  he,  '*  Francis  Waters,  the 
testator,  was  in  a  perfect  and  good  state  of  mind."  That  is  the  opinion 
of  this  man;  it  is  worth  just  as  much  as  you  think  his  judgment  is 
worth  on  the  matter.  As  to  the  materials  on  which  that  judgment 
was  founded — ^This  is  not  a  man  who  has  gone,  (as  an  attesting  witness 
would  do  weU  if  he  did),  and  had  ^Ye  minutes'  conversation  in  the  firsfc 
instance  with  the  testator  heiore  he  executed  the  wiU,  if  there  was  the 
east  doubt  in  his  mind  about  the  testator's  soundness;  but,  he  says, 
**  He  did  not  speak  to  me  at  all."  All  this  amounts  to  is,  "I  went  into 
the  room,  and  saw  him  there,  and  saw  this  thing  pass ;  I  did  not  hear  any 
observation  fall  from  the  man;  only  I  judged,  from  looking  at  him,  and 
from  his  appearance,  and  from  seeing  him,  I  judge  he  was  in  a  good 
state  of  mind."  Of  course,  that  is  not  very  strong  authority  for  it. 
Then  he  says,  **  Francis  Waters  answered  evezything  that  was  spoken 
to  him,  and  did  everything  in  a  correct  and  proper  manner."  That  is 
important,  according  to  what  you  know  was  said  to  him,  and  what 
answers  he  gave,  and  what  he  said.     If  he  was  asked,  * '  How  are  you  f ' 
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and  he  said,  "  I  am  very  ill ;"  or^ ''  Where  are  youf*  and  he  said,  ''  I 
am  in  bed;"— one  aeee  he  knew  those  facts;  and  it  does  not  prove 
more.  "  Bei^amin  asked  him — ^If  he  knew  what  he  was  about  to  do  f 
'  I  do  not  know  but  I  do/  says  he ;  and  that  was  a  form  of  words  I  have 
heard  him  use  before  :**  and  he  understood  by  it  that  he  meant  to  say,  he 
did.  Assume  he  did  say,  "  I  do  know  what  I  am  about  to  do/*  that  is 
only  the  man*s  answer.  It  is  not  as  if  he  said  to  them,  *^  I  do ;  I  am 
making  my  will,  and  I  am  dividing  my  property  among  so  and  so.' ' 
It  was  like  a  simple  saying,  '*  Yes."  It  is  for  you  to  say  what  degree 
of  weight  you  think  it  is  worth.  The  witness  is  cross-examined,  and 
he  says — He  did  not  hear  Plummer  say  those  words;  that  Sarah  Baker 
had  not  arrived  at  the  time ;  that  Benjamin  said,  '  I  want  you  to  sign 
your  name  to  the  will;*  that  he  was  lying  in  bed  very  quiet;  did  not 
seem  in  much  pain,  nor  was  much  exhausted ;  that  his  eyes  were  some- 
times open  and  sometimes  closed,  and  that  he  did  not  seem  very  sleepy. 
He  continues,  *'  I  saw  no  one  rouse  him  up  but  Benjamin.  Benjamin 
asked  him — if  he  knew  what  he  was  going  to  do,  and  if  he  might  help 
him  up  in  his  bed.  I  do  not  know  what  answer  Francis  Waters  made, 
or  whether  he  made  any  at  all.  However,  Benjamin  did  help  him  up, 
and  Plunmier  put  the  pen  in  his  hand.  I  do  not  recollect  what  passed 
then.  When  Francis  Waters  signed,  he  said,  *  This  is  my  last  will.  *  He 
signed  the  last  sheet  first;"  and  then  he  says  immediately  afterwards, 
'  *  He  signed  the  other  sheets ;  he  signed  them  all  before  I  put  my  name.  *  * 
He  confirms,  that  he  does  not  recollect  seeing  Sarah  Baker  in  the 
room  before  the  will  was  signed. 

Jones  adds  a  fetct,  which  is  somewhat  new,  and  there  maybe  a  little 
more  importance  attached  to  it ;  when  he  comes  in,  he  thinks  the  rest 
of  the  party  were  standing  nigh  the  fireplace ;  there  were  papers  on  the 
table,  and  he  saw  the  testator  sign  his  name.  Benjamin  said,  ^*  I  shall 
help  you  up  to  sign  your  name,  or  to  make  your  mark."  ''  Oh,"  the  man 
said,  **  I  can  sign  my  name."  That  certainly  is  the  act  of  a  man  who 
is  exercising  somewhat  of  a  free  will  of  his  own.  The  witness  says — 
'^  I  believe  he  got  up  himself ;  the  will  was  put  on  the  side  of  the  bed" 
(the  other  persons  said  it  was  put  on  the  table)  '*  when  he  signed  it.  I 
believe  before  he  signed  it,  Benjamin  said  to  him, '  Do  you  know  what 
you  are  going  to  do  ? '  The  answer  was,  what  the  other  witness  said,  '  I 
do  not  know  but  I  do.'  It  was  his  way  of  speaking.  I  have  heard  him 
say  so  before."  Ton  observe,  Benjamin  seems  to  be  anxious;  and  it 
is  impossible  to  take  it  as  a  clear  case  of  a  man  about  whom  there 
was  no  doubt,  or  else  these  questions  would  not  have  been  put  as  they 
were ;  the  man  says,  '^  He  had  a  seizure  about  six  months  before,  of  wha 
land  I  do  not  know ;  he  was  very  ill,  and  had  a  bad  seizure  on  the 
Sunday  before;  the  12th  was  the  Tuesday,  only  two  days  before." 
(Sarah  Baker  does  not  seem  to  know  anything  about  that  seizure, 
nor  does  it  appear  to  be  of  such  a  kind  that  Bri^s,  the  apothecaiy, 
was  called  in.)'^ones  further  says, ''  I  had  not  seen  him  between  the 
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two ;  he  seemed  verj  ill  on  the  12th9  and  a  good  deal  altered.  When 
Benjamin  asked  if  he  knew  what  he  was  going  to  do,  he  was  Ijing  in 
bed  in  the  usual  way;  he  was  not  dozing;  1  do  not  know  I  saw  him 
dozing  at  all.'*  This  witness  must  have  been  there  for  a  very  short 
time  if  he  did  not  see  the  man  dozing,  according  to  the  evidence  of 
Plummer.  He  says  also,  '^  I  did  not  say  anything  to  him;  I  did  not 
like  to  disturb  him. "  This  witness  does  not  trouble  himself  to  ascertain, 
by  any  inquiry  of  his  own,  or  any  conversation  he  had  with  Francis 
Waters,  what  state  of  mind  he  was  in  at  the  time.  '*  I  was  there  less 
than  an  hour,  and  we  did  not  follow  it  on  all  the  time  we  were  there. '» 
That  is  rather  an  odd  observation;  because,  no  doubt  all  they  did  might 
have  been  done  in  ten  minutes ;  at  first  it  seemed  as  if  they  were 

obliged  to  stop  in  consequence  of  the  man  being  unable  to  execute. 
There  is  no  other  witness  who  seems  to  assert — ^who  speaks  from  the 
clock — ^to  having  been  near  an  hour  in  the  house.  Jones  further  says, 
"  Plummer  was  there,  and  explained  what  we  had  to  do ;  it  took  him 
four  or  five  minutes  to  put  his  name,  the  witnesses  half  a  minute  each ; 
I  do  not  recollect  his  saying  anything  when  he  signed  or  when  the  wit- 
nesses signed;  I  do  not  recollect  what  Plummer  said,  except  telling  ua 
it  was  a  will ;  I  believe  the  only  words  that  Francis  Waters  spoke  were 

I  do  not  know  but  I  do;*  I  do  not  know  that  he  said  anything  to  me 
that  I  was  to  be  a  witness,  or  as  to  my  not  being  one.**  This  was  the 
man  who  was  intended  to  be  an  attesting  witness;  it  turned  out  he 
could  not  be  so. 

Then  Sarah  Baker  was  called;  she  was  the  person  attending  in  the 
house  to  a  late  hour,  and  then  going  home.  She  says,  speaking  of 
the  day  of  the  will  being  signed,  and  the  time  pressing,  which  is  im- 
portant to  look  at — '*  I  took  him  things  sometimes,  and  he  was  quite 
sensible;"  that  is  to  say,  he  would  take  his  physic  or  comforting  things, 
the  possets  she  brought  to  him,  and  he  gave  sensible  answers.  She 
went  to  Jones  and  the  Bakers,  sent  by  Benjamin — '^  They  came  back 
with  me.**  She  gives  the  account  about  the  table,  and  says,  ''  I  saw 
him  write  on  the  will  first.*'  You  will  see  by  and  by  that  was  not  so. 
"  I  saw  Plummer  write  on  several  places;  I  put  my  mark  several 
times.**  She  stayed  there  until  three  or  four  in  the  morning,  and 
then  she  went  home ;  and  in  the  morning,  before  she  went  away,  she 
spoke  to  him,  and  he  was  then  quite  sensible  as  any  one — ^'  If  he 
wanted  anything  I  gave  it  to  him.**  She  means,  he  asked  for  what 
he  wanted.  The  testator's  mind  was  not  wandering,  in  short,  at  that 
time.  Then  she  says,  **  I  did  not  see  him  sign  his  will.*'  She  did  not 
Bee  Plunmier  put  a  pen  in  his  hand ;  she  says  distinctly  she  did  not 
see  Plummer  ''  write  his  name  before  he  wrote  mine;  he  was  at  the 
table  before.**  I  do  not  think  that  very  material ;  nor  did  she  hear 
him  say  anything  as  to  the  will  at  the  time  of  her  executing. 

That  is  the  evidence  that  bears  directly  on  the  execution  of  the  will, 
and  the  state  the  testator  was  in,  with  the  exception  of  that  of  Briggs, 
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the  apothecary,  who  u  called  in,  and  who  may  he,  under  the  circam- 
stanoes,  a  very  material  witness  as  to  the  state  he  was  in  on  the  12th. 
There  can  be  no  doubt  that  an  intelligent  and  honest  medical  man 
is  the  Tery  best  witness  you  could  have  to  speak  to  the  competency 
of  a  party  as  to  making  his  will,  and  is  therefore  the  best  witness  you 
could  have  to  the  attestation  of  the  will,  if  he  be  a  sensible  and  honest 
man,  if  you  take  this  along  with  you,  that  he  forms  a  just  estimate  of 
what  is  meant  by  a  sound  disposing  mind.  Simply  for  a  man  to  say  he 
thinks  he  was  in  a  state  to  make  a  will,  if  he  thinks  at  the  same  time 
little  or  no  intellect  is  enough  to  make  a  will,  gives  you  no  satisfiM- 
tion  at  all.  I  cannot  infer  what  notion  Mr.  Briggs  has  of  what  is  re- 
quired to  constitute  a  person  of  a  sound  and  disposing  mind;  and  further 
than  that,  I  cannot  but  think  Mr.  Briggs  has  been  a  little  mixed  up  in 
this  matter,  more  than  he  ought  to  have  been.  I  am  far  from  imput- 
ing to  him  any  dishonest  intention  whatever;  it  might  be  that  he 
thought  he  was  executing  the  wishes  of  the  family  in  canying  out  the 
ends  of  justice ;  it  is  certain  that  a  party  had  much  better  not  do  what 
he  did  in  this  case,  that  is,  prepare  a  codicil  on  the  instructions  of 
one  member  of  the  family,  without  taking  the  trouble  to  receive  in- 
formation from  the  testator  himself,  from  whom,  if  he  was  in  a  com- 
petent state  at  that  time,  he  was  perfectly  able  to  get  it. 

Now  Briggs  says,  that  he  was  called  in  to  the  testator  on  the  12th  of 
January,  the  first  time ;  he  had  not  been  his  regular  attendant  before. 
He  knew  nothing  about  the  testator's  previous  state,  as  far  as  we  know, 
in  the  way  of  medical  adviser ;  he  has  known  him  ever  since  he  was  in 
that  neighbourhood.  ' '  His  mind  was  perfectly  collected,  and  he  answer- 
ed the  questions  I  put  to  him  as  to  his  complaint."  That  seems  to  have 
been  what  he  said  all  the  way  through ;  you  will  observe,  he  limited 
himself  to  seeing  whether  the  man  could  answer  his  questions  about  the 
symptoms,  and  from  that  he  drew  the  inference  he  was  in  a  competent 
state  to  make  a  will.  He  was  suffering  from  tightness  of  breathing; 
that  is  an  important  circumstance.  It  does  not  appear  that  his  ill- 
ness was  of  a  kind  calculated  to  affect  the  intellect:  it  was  something 
local,  nothing,  except  by  exhaustion,  to  break  the  reasoning  facul- 
ties. "  I  saw  him  in  the  evening  again,  about  seven ;  his  mind  was  as 
before,  perfectly  enabling  him  to  answer  the  questions  I  put ;  I  saw 
nothing  to  make  me  doubt  of  his  state."  A  man  does  not  very  often 
make  inquiries,  if  he  sees  no  reason  to  doubt.  If  I  came  to  attest  a 
will  of  either  of  you  sitting  here  on  the  jury  to-day,  I  should  think  it 
absurd  to  talk  to  you  to  see  whether  you  were  in  your  senses ;  I  should 
think  any  little  conversation  we  might  have  would  be  enough  to 
warrant  me  in  attesting  the  will.  '^  I  saw  him  about  two  in  the 
morning,  on  the  13th;  he  was  then  suffering  from  great  difficulty  of 
breathing,  and  quite,  as  before,  well  able  to  answer  my  questions,  as 
when  I  first  saw  him."  These  are  still  the  questions,  as  I  infer,  about 
his  health :  but  he  sums  it  up,  "  Quite  in  a  fit  state  to  make  a  will.    I 
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saw  him  before  midrdaj,  between  nine  and  eleven,  on  the  13tli;  hi 
mind  was  as  before;  I  saw  no  absence  and  no  wandering;  he  answered 
the  questions  just  as  well  as  when  I  saw  him  in  the  afternoon,  and 
he  was  quite  capable  then  of  making  a  will.  I  prepared  a  document 
on  that  day ;  I  wrote  it  on  the  back  of  one  of  the  sheets,  the  outside 
sheet,  on  the  evening  of  that  day."  You  heard  a  great  many  remarks 
about  the  state  of  this  will,  and,  after  all,  it  may  turn  out  that  when 
this  will  was  first  put  together  by  Plummer  he  thought  it  convenient 
to  put  a  backing  to  it;  and  the  party  who  wrote  and  who  made  the 
first  codicil, — I  call  it  by  that  name, — would  have  made  it  there.  I  do 
not  think  it  would  make  much  difference.  Speaking  of  the  following 
morning,  the  14th, — ^we  are  now  coming  to  the  codicil, — the  wit- 
ness says,  ''  I  saw  Hamlyn,  the  attorney,  on  the  afternoon  of  that 
day;** — ^he  puts  it  later  a  good  deal  than  Hamlyn  does ; — *'  I  had  seen 
him  in  the  morning  twice  before ;  I  saw  no  absence  of  mind,  but  he 
was  quite  competent  to  make  the  will.  1  was  asked  to  call  in,  to  attest 
the  codicil ;  I  did  go,  and  saw  him  in  the  evening,  near  seven  o'clock. 
The  codicil  was  produced;  Hamlyn,  with  Mrs.  Smith,  a  daughter, 
William  Waters,  the  son,  Mrs.  Waters,  and  Benjamin,  were  present.** 
He  did  not  see  why  they  should  not  let  Thomas  know  of  this,  and  let 
Thomas  be  present  also.  But,  says  he,  *^  He  was  quite  in  a  fit  state 
to  make  a  will.  The  codidl  was  read  over  by  Hamlyn ;  he  wassitting 
up  in  bed.  The  codicil  was  veiy  short  and  veiy  simple.  I  mean, 
with  a  usual  amount  of  intellect,  if  that  was  all  he  had  to  dispose  of, 
he  might  be  brought,  with  care,  to  understand  it ;  and  that  he  paid 
the  attention,  which  he  would  consider  he  ought  to  do,  to  a  document 
of  that  kind.**  That  is  rather  vague,  to  be  sure ;  the  words  were  put 
by  counsel,  and  the  witness  adopts  them  **  Hamlyn  put  the  codicil 
on  a  book,  and  begged  the  testator  to  make  a  cross,  and  then  he  said: 
— (Here  again  is  an  instance  of  spontaneous  and  voluntary  effort  on 
his  part) — ^*  *  Why  make  a  cross  when  I  can  write  my  name  f  *'  If  he 
did  in  that  manner,  and  with  those  words,  speak  that  sentence,  you 
certainly  would  infer  a  good  deal  in  favour  of  his  competency  from  it. 
If  a  man  did  start  up  and  say,  **  Why  make  a  cross  when  I  can  write 
my  name  t"  it  looks  like  a  man  with  a  good  deal  of  vigour  in  him.  And 
Hamlyn  asked  him, — *^  Is  that  the  manner  you  wish  to  dispose  of  the 
property  not  willed  before  ?**  He  says,  *'  This  is  what  I  intend;  this  is 
what  I  consider  fair.**  That  alone  is  very  satis&ctoiy,  undoubtedly. 
The  next  statement  is:  **  Hamlyn  handed  a  pen,  and  he  wrote  his  name 
in  my  presence,  and  we  subscribed  our  names  ;'*  and  no  doubt  that  wu 
formally  done.  *'  I  must  have  seen  him  between  one  and  two  in  the 
morning  of  the  15th ;  he  was  then  very  much  exhausted,  evidently 
sinking,  but  still  answered  my  questions  as  before.**  So  that,  when  he 
was  evidently  sinking,  Mr.  Briggs  would  have  thought,  as  he  answered 
Ms  questions  as  before,  that  he  was  still  in  a  competent  state  to  make 
his  will.    ^*  From  the  commencement  of  his  illness  I  never  saw  his 
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mind  at  all  affected."    That  is  an  important  thing,  and  as  to  which 
he  would  be  able  to  form  a  good  judgment. 

[After  commenting  upon  the  result  of  the  croflB-examination  of  Mr. 
Briggs,  his  Lordship  continued}— Now,  at  last,  we  come  to  the  last 
witness  in  the  case—Mr.  Hamlyn,  the  solicitor.  Mr.  Hamlyn  knows 
nothing  about  the  ¥rill;  he  is  not  the  solicitor  of  the  £unily,  but 
the  solicitor  of  Benjamin,  who  takes  this  leading  part;  and  he  says, 
that  Benjamin  came  to  him  to  prepare  a  codicil  to  his  father's  will; 
that  the  witness  went  with  Bex^anun  to  his  father;  that  about  five 
miles  off  they  met  Mr.  Briggs ;  that  in  the  way  a  oonyersation  passed, 
Benjamin  asking  how  the  patient  was,  and  being  told  he  was  extremely 
ill,  asked  whether  he  was  sensible,— «  very  proper  and  natural  question 
for  him  to  put.  "  I  was  introduced,  and  the  son  said,  *  Father,  Mr.  Ham- 
lyn has  come.'  And  I  said  to  him,  *  I  understand  you  wish  me  to  make 
a  codicil  to  your  will.'  And  he  said,  *  I  do.'  I  said,  *  If  you  please, 
giye  me  your  instructions.  I  understand  you  wished  some  property, 
that  has  been  omitted  in  your  will,  to  be  comprised  in  your  codicil,  and 
divided  between  your  children.  I  see  the  doctor  has  made  a  codicil  for 
that ;  that  will  not  do.  What  omitted  pK^>erties  are  theref '"  Now,  if 
upon  this  the  man  had  stated  all  the  omitted  properties,  nothing  could 
be  more  satisfactory  to  completely  shew  tiiat  he  was  in  possession, 
at  least  as  regarded  those  properties,  of  a  sufficient  knowledge  of  what 
he  had  to  dispose  of.  He  does  to  a  certain  extent,— he  mentioned  the 
Tabernacle  property  and  the  Easton  coal  property,  which  will  be 
found  in  the  codicil,  and  as  disposed  of.  ''  I  observed  he  q>oke  with 
some  degree  of  difficulty;  whereupon  I  said,  '  Do  not  distress  your- 
self, for  I  can  get  the  minutiss,  that  is,  the  details,  of  the  proper- 
ty, and  what  you  want  to  have  done,  from  your  son  Benjamin.'"  I 
think  it  would  have  been  better  if  he  had  got  this  more  distinctly 
from  the  testator.  '^  I  have  no  doubt  he  understood  my  questions. 
At  the  time,  I  had  read  what  had  been  written  on  the  back  of  the 
will  (the  doctor's  codicil).  We  retired  to  an  a4}oining  room."  Beigamin 
accompanies  him,  and  Benjamin  gives  him  the  information;  and  he 
comes  back  into  the  room,  and  said,  "  Sir,  I  have  drawn  the  codicil, 
and,  if  you  please,  I  will  read  it  over  to  you."  He  assented;  he  said,  'Very 
well,'  or  Bome  such  words,  shewing  he  understood  what  I  said;  I  read 
it  to  him  loudly,  slowly,  and  distinctly,  and  he  listened  with  attention, 
and  was  giving  his  mind  to  it."  Afterwards  he  said,  '*  He  was  lying  in 
such  a  way  I  could  see  his  face  and  eyes,  and  he  appeared  to  be  at- 
tending, at  the  time,  to  it.  I  inquired  for  pen  and  ink ;  I  asked  for 
a  book,  and  put  it  on  the  bed ;  he  prepared  to  rise,  shewing  he  knew 
he  had  something  to  do.  I  said,  '  Tou  need  not  rise  to  write  your 
name ;  make  your  mark :  that  will  be  sufficient.' "  Here,  again,  he 
says,  *^  Why  make  my  mark?"— «  second  witness  to  that  statement, 
**  Why  not  write  my  name  t "  Then,  with  the  assistance  of  some  one, 
he  wrote.    **  I  gave  the  pen,  and  he  wrote  himself.    I  have  often 
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been  present  when  persons  have  executed  wills  of  my  preparation ; 
and  I  have  not  the  slightest  doubt  he  was  competent  at  the  time." 
The  opinion  of  an  honest  attorney  on  this  matter  is  certainly  veiy 
much  to  be  attended  to,  if  you  see  no  reason  to  doubt  Mr.  Hamlyn*8 
honesty.    It  is  part  of  the  attorney's  duty  to  take  care,  before  he  suf- 
fers any  client  to  execute  his  will,  to  see  he  is  in  that  state,  he  as  an 
attorney  being  in  the  habit  of  judging  of  such  a  matter.    And  then  he 
says  this  at  the  same  period  when  directing  his  attention  to  what  the 
doctor  had  written :  "  I  said,  *  This  will  be  struck  out ;'  and  he  said, 
*  Tes.'    He  had  laid  down,  and  I  assisted  him.    I  gave  him  the  pen 
and  supported  him,  and  in  some  measure  guided  his  hand;  he  could 
not  have  done  it  himself  without  rising." 

[After  some  observations  on  the  evidence  as  to  what  had  taken 
place  after  the  testator's  death,  and  after  stating  that  the  juiy  might 
possibly  be  of  opinion  that  the  codicil  was  well  executed,  but  the 
will  not  so  executed,  his  Lordship  said] — ^If  so,  you  will  find  as  to 
one  part  for  the  plaintiff,  and  as  to  the  other  for  the  defendant.  It 
has  been  suggested,  that  if  you  should  be  of  opinion  that  the  codidl 
was  well  executed,  it  would  have  the  effect  of  setting  up  the  will. 
I  do  not  take  that  upon  myself  to  say ;  but  I  do  not  think  it  would 
have  that  effect  here.  If  it  had  been  a  question  of  an  informal 
execution,  then  I  think  it  would;  but  we  have  here  a  will  that  is 
fonnally  well  executed.  I  do  not  think  his  saying,  *^  I  hereby  ratify 
and  confirm  my  said  will,"  would  set  up  the  will,  unless  you  were 
of  opinion  he  had  the  will  present  to  his  mind  at  the  time,  and  was 
competent  at  that  time  to  execute  that  will. 


The  juiy  found  for  the  plaintiff  on  both  issues. 
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T''  June  23rd, 

HIS  was  a  bill  for  an  account  of  the  dealings  and  trans-  A  bill  praying 

actions  between  the  plaintiff  and  defendants,  and  for  the  of  i^d^Unn 
transfer  of  certain  railway  shares,  to  which  the  plaintiff  J^?  tnmMctioM 

''  '  *  between  the 

claimed  to  be  entitled.  plaintiff  and 

The  bill  stated,  that  in  the  month  of  March,  1848,  the  stated,  that  the 
plaintiff  was  the  owner  of  86  quarter  shares  in  the  Great  ^^^^ 
"Western  Railway  Company,  and  was  also  the  owner  of  ■!»"«»  into  the 

.         "^  r      .^7  nameeofthe 

300  shares  in  the  Shrewsbury  and  Birmingham  Railway  defendanu,  to 
Company,  all  which  shares  were  standing  in  his  name  in  nhU  \^J^ 
the  books  of  those  Companies.  which  might  be- 

r  come  dne  to  the 

The  bill  also  stated,  that  at  that  time  there  were  in  con-  defendanu 
templation  dealings  and  transactions  between  the  plaintiff  of  traniactions 
and  the  defendants,  (the  latter  being  then  copartners  in  JJntempU^, 
business  as  sharebrokers) :  that  it  was  probable  that  monies  }^^  *^* "°  ^ 

^  ^      ^     '^  ^      lance  waa  due, 

might  become  due  from  the  plaintiff  to  the  defendants,  in  and  that  the 

-  •  11*  3  t         traniactions 

respect  of  these  transactions;  and  that  it  was  agreed  be-  veretemunat- 
tween  the  plaintiff  and  the  defendants,  that  the  plaintiff  ^JCl'u  at 
should  transfer  the  railway  shares  to  the  defendants  as  a  «^«4  ^  ^ 

.  .  ,  /.  transfer  the 

security  for  any  balance  which  might  thus  become  due  from  shares.    And 
the  plaintiff  to  the  defendants;  that,  accordingly,  the  plain-  ^  discoye^^as 
tiff,  on  the  2nd  of  March,  1848,  duly  executed  a  transfer  ^Jf  S^^ 
deed,  whereby,  for  a  nominal  consideration,  he  assured  all  actions  in  que»- 
his  quarter  shares  in  the  Great  Western  Railway  Company  whole  of  the 
unto  one  George  Edward  Seymour,  and  at  the  same  time  ^^  defCTdant?* 

pleaded  the 
Stock-jobbing  Act  (7  Gfeo.  2,  c.  8),  and  that  the  plaintiff  alleged,  that  all  the  transactions  mentioned 
in  the  bill  related  to  the  purchase  of  stock,  of  which  the  yendors  were  not  possessed  at  the  times  of  the 
contracts  for  sale.  But  it  was  consistent  with  the  plea  to  suppose  that  there  might  have  been  dealings 
between  the  parties  not  aflbcted  by  illogalitj.  The  plea  was  ordered  to  stand  for  an  answer,  with 
libertj  to  except 


The  defendants  then  put  in  an  answer,  statmg,  that,  on  taking  the  accounts,  a  balance  of  6822. 

Dg  as  to  th( 
question,  stating,  that  by  reason  of  the  Stock-jobbing  Act,  and  their  having  been  brokers  of  the 


would  be  found  due  to  them;  but  they  declined  answering  as  to  the  particulars  of  the  transactions  in 


plaintiff,  they  were  adyised  and  beliered  that  the  discoyeiy  of  any  of  the  matters  which  they  declined 
to  answer,  would  tend  to  subject  them  to  the  forfeiture  and  penalties  imposed  by  that  statute: — ffdd, 
that  the  statement  was  sufficient  to  protect  the  defiendants  from  discovery,  and  that  it  would  be  too 
Btrict  to  infer,  from  the  allegation  of  a  balance  being  (2ue  to  the  defendants,  that  some  of  the  trans- 
actions must  be  taken  to  have  been  legal. 
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1848.  delivered  to  the  defendants  the  certificates  of  the  plaintiff's 
being  the  owner  of  the  Shrewsbury  and  Birmingham  Rail- 
way shares. 

The  bill  stated^  that  some  dealings  and  transactions  had 
taken  place  between  the  plaintiff  and  the  defendants,  but 
that  all  dealings  and  transactions  between  them  had  been 
concluded,  and  that  no  sum  of  money  whatever  was  now 
due  from  the  plaintiff  to  the  defendants  upon  the  balance 
of  the  account  between  them ;  and  that  the  defendants  now 
held  the  shares  and  certificates  merely  as  trustees  for  the 
plaintiff,  and  had  no  lien  or  charge  thereon  for  any  sum  of 
money  whatever.    That  the  plaintiff  had  applied  to  the 
defendants,  and  requested  them  to  re-transfer  the  shares  to 
him,  but  that  the  defendants  refused,  pretending  that  they 
had  paid  and  disbursed  for  the  plaintiff  more  than  they 
had  received  on  his  account,  and  that  a  large  sum  of  mo- 
ney was  due  to  them  from  the  plaintiff,  and  that  they  weie 
entitled  to  hold  the  railway  shares  and  certificates  as  secu- 
rity for  the  same.    Whereas  the  plaintiff  charged  the  con- 
trary of  such  pretence  to  be  the  truth,  and  that  so  it  would 
appear,  if  the  defendants  would  set  forth,  as  they  ought  to 
do,  a  full  and  true  account  of  the  particulars  and  amount 
of  the  alleged  debt,  and  how  each  and  every  part  of  the 
same  arose  and  was  constituted,  and  in  respect  of  what 
contract  or  contracts,  and  a  full  and  true  account  of  all 
and  every  the  dealings  and  transactions  between  the  plain- 
tiff and  the  defendants,  in  respect  of  which  the  said  alleged 
debt  became  due;  and  if  the  defendants  should  allege  that 
they  had  effected  any  sale  or  sales,  or  purchases  or  purchase, 
as  the  agents  of  the  plaintiff,  or  otherwise  acted  as  the 
agents  of  the  plaintiff,  then  the  bill  charged  that  the  de- 
fendants ought  to  set  forth  the  particulars  of  every  trans- 
action in  which  they  or  either  of  them  acted  as  such  agents 
or  agent  of  the  plaintiff. 

The  prayer  was  for  an  account  of  all  dealings  and  trans- 
actions between  the  plaintiff  and  the  defendants,  and 
that  the  amount  due  upon  the  balance  of  such  account 
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might  be  ascertained;  and  that  the  defendants  might  be 
decreed  to  pay  to  the  plaintiff  i^hat  might  be  found  due 
from  them  on  taking  such  account ;  and  that  the  defendants 
might  be  decreed  to  transfer  to  the  plaintiff  the  Great 
Western  Railway  shares,  and  to  deliver  to  him  the  Shrews- 
bury and  Birmingham  certificates,  upon  the  plaintiff  pay- 
ing them,  as  he  thereby  offered  to  do,  what  (if  anything) 
might  be  found  to  be  due  from  him,  upon  taking  the  said 
accounts;  and  that,  in  the  meantime,  the  defendants  might 
be  restrained  from  transferring  the  railway  shares,  and  from 
parting  with  the  railway  certificates,  to  any  other  person 
than  the  plaintiff. 

To  this  bill  the  defendants  put  in  a  plea  in  bar  of  the 
discovery  sought  by  it,  thereby  pleading  the  statute  7  Geo. 
2,  a  8  (a),  and  averring  that  certain  dealings  and  transac- 


(a)  The  7  Geo.  2,  c.  8,  intituled 
"  An  Act  to  prevent  the  infamous 
practice  of  stock-jobbing,**  pro- 
vides (sect.  8), "  That  all  contracts 
and  agreements  whatsoever,  which 
shall  from  and  after  the  said 
1st  day  of  June,  1734,  be  made 
or  entered  into  for  the  buying, 
selling,  assigning,  or  transferring 
of  any  public  or  joint  stock  or 
stocks,  or  other  public  securities 
whatsoever,  or  of  any  part,  share, 
or  interest  therein,  whereof  the 
person  or  persons  contracting  or 
agreeing,  or  on  whose  behalf  the 
contract  or  agreement  shall  be 
made,  to  sell,  assign,  and  transfer 
the  same,  shall  not,  at  the  time  of 
making  such  contract  or  agree- 
ment, be  actually  possessed  of  or 
entitled  unto  in  his,  her,  or  their 
own  right,  or  in  his,  her,  or  their 
own  name  or  names,  or  in  the 
name  or  names  of  a  trustee  or 
trustees  to  their  use,  shall  be  null 
and  void  to  aU  intents  and  pur- 

X  X 


poses  whatsoever;  and  that  all 
and  every  person  and  persons 
whatsoever  contracting  or  agree- 
ing, or  on  whose  behalf  and  with 
whose  consent  any  contract  or 
agreement  shall  be  made,  to  sell, 
assign,  or  transfer  any  public  or 
joint  stock  or  stocks,  or  other  pub- 
lic securities,  whereof  such  person 
or  persons  shall  not^  at  the  time 
of  making  such  contract  or  agree- 
ment, be  actually  possessed  of  or 
entitled  unto  in  his,  her,  or  their 
own  name  or  names,  or  in  the 
name  or  names  of  a  trustee  or 
trustees  to  their  use,  or  their  own 
right  as  aforesaid,  shall  forfeit  and 
pay  the  sum  of  500^.,  to  be  re- 
covered by  action  of  debt,  bill, 
plaint,  or  information,  in  any  of 
his  Majesty's  Courts  of  Record  at 
Westminster,  in  which  no  essoign, 
privilege,  protection,  or  wager  of 
law,  or  more  than  one  imparlance, 
shall  be  allowed;  one  moiety 
thereof  to  the  use  of  his  Majesty, 

2 


OABXB  IN  CHAMCEBT. 

tionB  had  taken  place  between  the  plaintiff  and  the  de- 
fendants, relating  to  the  buying,  selling,  asngning,  and 
transferring  of  public  stocks  and  securities,  in  irhich  deal- 
ings and  transactions  the  defendants  acted  as  the  broken 
or  agents  of  the  plaintiff.  That,  before  and  at  Uie  time  of 
the  institution  of  the  suit,  the  pluntiff  alleged  and  insisted 
that  the  dealings  and  transactions  related  to  contraicts  and 
agreements  made  and  entered  into  for  the  buying,  selling, 
assigning,  and  transferring  of  public  stocks  and  secnrities, 
or  of  some  part,  share,  or  interest  therein,  whereof  the  per- 
son or  persons  contracting  or  agreeing,  or  on  whose  behalf 
the  contract  or  agreement  was  made,  to  sell,  assign,  and 
transfer  the  same,  was  not  or  were  not,  at  the  time  of  mak- 
ing such  contract  or  agreement,  actually  po88es8ed  of  or  en- 
titled unto,  in  hie,  her,  or  their  own  name  ornamee,orinthe 
name  or  names  of  a  trustee  or  trustees  for  their  use;  and 
also  alleged  and  insisted, that  such  contracts  andagreements 
were  negotiated  by  the  defendants  as  brokers  or  agents, 
with  full  knowledge  that  the  person  or  persons  by  whom 
or  on  whose  behalf  such  contracts  or  agreements  were 
made,  was  or  were  not  possessed  of  or  entitled  unto  the 
Btocka  or  securities  concerning  which  such  contracts  or 
agreements  were  made,  in  his,  her,  or  their  own  name  or 

fail  hein  and  racceBaora,  kad  the  lume  or  muiies,  or  in  the  nunc  or 

other  moietj  to  the  lue  of  him,  names  of  a  trustee  or  trustees  toi 

her,  or  them  who  shall  sue  for  their  use  or  right,  shaU  for  eyay 

the   same.      And  all   and   ever;  offence  forfeit  and  pa  j  the  Bum  of 

broker  or  brokers,  agen  tor  agents,  100?^  to  be  recorered  bj  action  of 

who  shall  negotiate,  transact,  or  debt,  hiU,  plaint,  or  information, 

intermeddle  in  the  making  or  pro-  in  any  of  his  Majesty's  Coorts  of 

curing  to  be  made  an;  such  con-  Record  at  Westminster,  in  which 

tract  or  agreement  as  aforesaid,  no  essoin,  privilege,  protection, 

and  shall  know  that  the  person  or  wager  of  law,  or  more  than  one 

or  persons  by  whom  or  on  whose  imparlance,  shall  be  allowed ;  one 

behalf  such  contract  or  agreement  moietj  thereof  to  the  use  of  his 

shall  be  made,  is  or  are  not  pos-  Majeet;,  his  heirs  and  successon, 

■esaed  of  or  entitled  unto  the  and  the  other  moiety  thereof  to 

stock  or  securitjconceming  which  the  use  of  him,  her,  or  them,  who 

auch  contract  or  agreement  shall  shall  sue  for  the  same." 
be  made  in  his,  her,  or  their  own 
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tiamea^  or  in  the  name  or  names  of  a  trustee  or  trustees  for 
their  use^  contrary  to  the  form  and  intent  of  the  above 
statute.  That  the  dealings  and  transactions  in  respect  of 
which  the  plaintiff  made  the  allegations  aforesaid,  were  the 
same  dealings  and  transactions  as  those  of  which  an  ac- 
count was  hj  the  bill  prayed.  And  that  the  defendants 
were  advised,  that  the  discovery  sought  by  the  plaintiff's 
bill  of  complaint  might  subject  them  to  penalties  under  or 
by  virtue  of  the  statute.  That  (a)  not  any  of  the  dealings 
and  transactions  was  a  contract,  bargain,  or  agreement,  or 
in  the  nature  of  a  contract,  bargain,  or  agreement,  upon 
which  any  premium,  or  consideration  in  the  nature  of  a 
premium,  was  given  or  paid,  or  agreed  or  promised  or 
expected  or  intended  to  be  given  or  paid,  for  liberty  to 
put  upon,  or  to  deliver,  receive,  accept,  or  refuse  any  pub- 
lic or  joint  stock,  or  other  public  securities  or  security 
whatsoever,  or  any  part,  share,  or  interest  therein;  and 
also,  that  not  any  of  the  dealings  and  transactions  was  a 
wager,  or  a  contract  or  bargain  in  the  nature  of  a  wager, 
or  a  contract  or  bargain  In  the  nature  of  putt  and  refusal, 
or  putts  and  refusals,  relating  to  the  then  present  or  future 
price  or  value  of  any  such  stock,  or  securities  or  security, 
as  aforesaid. 


1848. 


Mr.  SwansUm  and  Mr.  H,  Prendergdst,  in  support  of  the 
plea. — In  order  to  protect  a  defendant  from  discovering 
matters  which  might  subject  him  to  a  criminal  prosecu- 
tion, it  of  course  cannot  be  necessary  for  him  to  plead 


(a)  This  avennent  waa  intro- 
duced to  exclude  the  application 
of  the  2nd  section  of  the  Act, 
which  proyides,  that,  for  the  bet- 
ter diflcoverj  of  tiie  monies  or  pre- 
mium to  he  recovered  under  the 
Act,  all  persons  liable  to  be  sued 
for  the  same  shall  be  obliged  and 
compellable  to  answer  upon  oath 
such  bill  as  shall  be  preferred 
against  them  in  any  Court   of 


equity  for  discoyering  any  such 
contract  or  wager,  and  the  sum 
of  money  or  premium  "  so  given, 
paid,  or  delivered  as  (ifbresaid** 
That  section  has  been  held  to 
apply  only  to  the  dealings  men- 
tioned  in  the  Ist  section  of  the 
Act,  which  describes  them  in  the 
words  embodied  in  this  negative 
averment  of  the  plea.  See  Bul- 
lock V.  Richard$ony  11  Yee.  373. 
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1848.^  that  a  crime  has  been  committed  by  him.  It  is  sufficient 
for  him  to  plead  that  the  plaintiff  alleges  this,  since  this 
allegation,  if  introduced  into  the  bill,  would  render  it  de- 
murrable; and  all  that  is  required  of  a  plea  is,  that  the 
averments,  if  made  part  of  the  bill,  would  exclude  the 
plaintiff's  right  to  a  discovery. 

Mr.  Russell  and  Mr.  F.  Baylejfy  for  the  plaintiff. — ^The 
averments  of  the  plea,  in  order  to  protect  the  defendants, 
must  be  averments  of  fact,  and  not  of  mere  allegations  on 
the  part  of  the  plaintiff.  Moreover,  the  plea  only  avers 
that  the  defendants  are  advised  that  the  discovery  inay 
subject  them  to  penalties,  not  that  it  wiU. 

Mr.  Swanstofiy  in  reply. 

[The  following  cases  were  cited: — Weaver  v.  Earl  of 
Meaih(a),  Paaton  v.  DoriglasQi)^  Oreen  v.  Weaver (c),  Glynn 
V.  Houston  (d),  MacaUum  v.  Turton  (e),  The  Earl  of  Lich- 
field V.  Bond  (/),  and  Lee  v.  Read  (jr).] 

The  Vice-Chanobllor  observed  upon  the  form  of  the 
plea,  and  said,  that  the  bill  asked  an  account  of  all  deal- 
ings and  transactions  between  the  plaintiff  and  the  defend- 
ants, and  that  it  was  consistent  with  the  plea  to  suppose 
that  there  were  transactions  which  were  not  of  an  illegal 
nature;  and  his  Honor  ordered  the  plea  to  stand  for  an 
answer,  with  liberty  to  except,  and  without  prejudice  to 
the  defendants'  right  (if  any)  to  protect  themselves  from 
discovery. 

The  defendants  put  in  their  answer,  stating,  that,  on  the 
last  day  of  February,  1848,  and  thenceforward  until  the 
commencement  of  the  suit,  the  defendants  were  brokers  or 
agents  employed  in  negotiating  and  transacting  sales  and 

(a)  2  Ves.  108.  (<?)  2  Y.  &  J.  183. 

{b)  16  Vea.  239.  (/)  6  Beav.  88. 

(c)  1  Sim.  430.  (p)  5  Beav.  381. 
(<0  1  Kee.  329. 
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purcliases  of  public  stock  and  other  public  securities,  and 
were  in  copartnership  as  such  brokers  or  agents.  Thej 
admitted,  that,  in  the  month  of  March,  1848,  some  deal- 
ings and  transactions  between  the  plaintiff  and  the  defend- 
ants were  contemplated,  and  that,  in  respect  of  such  con- 
templated dealings  and  transactions,  and  not  otherwise,  it 
was  then  probable  that  monies  might  become  due  from 
the  plaintiff  to  the  defendants ;  but  they  said  thej  believed 
that  all  dealings  and  transactions  between  them  and  the 
plaintiff  had  not  been  concluded;  and  they  said,  that,  in 
such  dealings  and  transactions,  the  defendants  were  and 
acted  as  the  brokers  or  agents  of  the  plaintiff.  They  said, 
that,  according  to  the  best  of  their  belief,  a  large  sum  of 
money,  to  wit,  the  sum  of  682Z.  2&  6d,  was  at  the  time  of 
the  commencement  of  the  suit,  and  still  was,  due  from  the 
plaintiff  to  the  defendants,  upon  the  balance  of  the  accounts 
between  them;  and  that  no  sum  of  money  was  due  to  the 
plaintiff  fi^m  the  defendants  or  any  of  them.  To  the  remain- 
ing interrogatories  they  declined  answering,  stating,  that,  by 
reason  of  their  having  been,  during  such  time  as  therein 
mentioned,  such  brokers  or  agents  as  therein  mentioned,  and 
by  reason  also  of  the  statute  above  referred  to,  the  defend- 
ants were  advised  and  believed,  that  the  discovery  by  them, 
or  any  of  them,  of  all  or  any  of  the  matters  and  particulars 
thereby  declined  to  be  answered,  would  tend  to  subject  them 
severally  and  respectively,  as  such  brokers  or  agents,  to  the 
forfeiture  and  penalties  imposed  by  the  above  statute. 

To  this  answer  the  plaintiff  took  fourteen  exceptions. 

The  first  exception  was,  for  that  the  defendants  had  not 
answered  whether,  in  the  month  of  March  then  last,  or  at 
some  and  what  time,  the  plaintiff  was  not  the  owner  of  86 
or  some  and  what  number  of  quarter  shares  in  the  Great 
Western  Railway  Company;  and  whether  the  same  were 
not  standing  in  the  name  of  the  plaintiff  in  the  books  of 
the  Great  Western  Railway  Company,  or  how  otherwise; 
and  whether  plaintiff  was  not  the  owner  of  300  or  some 
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2^^^  and  what  number  of  shares  in  the  Shrewsbury  and  Bir- 
mingham Railway  Company;  and  whether  the  same  were 
not  standing  in  the  name  of  the  plaintiff  in  the  books  of 
the  last-mentioned  Company,  or  how  otherwise. 

The  second  exception  was,  for  that  the  defendants  had  not 
set  forth  whether  the  defendants  were  copartners  in  busi- 
ness; and  whether,  at  the  time  aforesaid,  or  at  some  and 
what  time,  dealings  and  transactions,  or  some  dealing  or 
transaction,  between  the  plaintiff  and  the  defendants  were 
not  or  was  not  contemplated ;  and  whether  it  was  not  then, 
or  at  some  and  what  time,  probable  that,  in  respect  thereof, 
or  otherwise,  and  how,  monies  might  become  due  from  the 
plaintiff  to  the  defendants  or  some  or  one  and  which  of 
them;  and  whether  it  was  not  agreed  between  the  plaintiff 
and  the  defendants  or  some  or  one  and  which  of  th^n,  that 
the  plaintiff  shoxdd  transfer  the  railway  shares,  or  some 
and  which  of  them,  to  the  defendants,  or  some  or  one  and 
which  of  them,  as  a  security  for  the  balance  which  might 
become  due  from  the  plaintiff  to  the  defendants,  or  some 
or  one  and  which  of  them,  in  respect  of  the  dealings  and 
transactions,  or  for  some  such  or  the  like  or  some  other 
and  what  purpose,  or  how  otherwise. 

The  third  exception  was,  for  that  the  defendants  had  not 
answered  whether  the  plaintiff  did  not,  on  or  about  the  2nd 
day  of  March,  or  at  some  and  what  time,  duly  execute  a  trans- 
fer deed ;  and  whether  the  plaintiff  did  not  thereby,  for  a  no- 
minal or  some  and  what  consideration,  assign  ail  his  quar- 
ter shares  in  the  Great  Western  Railway  unto  one  of  the 
defendants  named  Seymour;  and  whether,  at  or  about  the 
same  time,  the  plaintiff  did  not  deliver  to  the  defendants, 
or  to  some  and  which,  or  one  and  which  of  them,  the  certi- 
ficates of  the  plaintiff's  being  the  owner  of  the  Shrewsbury 
and  Birmingham  Railway  shares ;  and  whether  the  transfer 
was  not  executed  to  ihe  defendant  Seymour  in  trust  for 
himself  and  the  other  defendants ;  and  whether  or  not  as  a 
security  only;  and  whether  or  not  as  a  security  for  such 
balance  as  might  become  due  to  them  from  the  plaintiff  in 
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respect  of  the  dealings  and  transactions  then  in  contem-      ^1848^ 
plation;  and  whether  the  transfer  was  not,  at  the  time  in 
the  bill  mentioned,  or  at  some  and  what  time,  duly  register* 
ed  in  the  books  of  the  Grreat  Western  Railway  Company. 

The  fourth  exception  was,  for  that  the  defendants  had  not 
answered  whether  some  dealings  and  transactions,  or  deal- 
ing or  transaction,  had  not  taken  place  between  the  plain- 
tiff and  defendants,  or  some  or  one  of  thepoi,  or  how  other- 
wise; and  whether  all  dealings  and  transactions  between 
them  had  not  been  concluded,  or  how  otherwise;  and  whe- 
ther any,  and,  if  any,  what  sum  of  money  was  then  due  from 
said  plaintiff  to  said  defendanti^  or  any,  and  which,  or  either, 
and  which  of  them,  upon  the  balance  of  accounts  between 
them;  and  if  yea,  how  the  defendants  made  out  the  same. 

The  fifth  exception  was,  for  that  the  defendants  had  not 
answered  whether  the  defendants  held  the  shares  and  cer- 
iifioates  merely  as  trustees  for  the  plaintiff;  and  whether 
they  had  any  and  what  lien  or  charge  thereon  for  any  sum 
of  money  whatever;  and  if  yea>  how  they  made  out  that 
they  had  any  charge  or  lien  thereon. 

The  sixth  exception  was,  for  that  the  defendants  had 
not  answered  so  much  of  the  bill  as  sought  to  discover  why 
the  drfendants  refused  to  comply  with  the  applications  and 
requests  of  the  plaintiff 

The  seventh  was,  for  that  the  defendants  had  not  set 
forth  whether  they  did  not  pretend  that  they  had  paid  or 
disbursed  for  the  plaintiff  more  than  they  had  received  on 
his  account,  and  that  a  lai^e  sum  of  money  was  due  to  them 
from  the  plaintiff;  and  whether  or  not  that  they  were  en- 
tled  to  hold  ihe  railway  shares  and  certificates  as  securitiea 

The  eighth  was,  for  that  the  defendants  had  not  set  forth 
an  account  of  the  particulars  and  amount  of  the  alleged 
debt,  and  how  every  part  of  the  same  arose  and  was  con- 
stituted, and  in  respect  of  what  contract  or  contracts  re- 
spectively, and  a  ftill  and  true  account  of  all  and  every  the 
dealings  and  transactions  between  the  plaintiff  and  the  de- 
fendants in  respect  of  which  the  alleged  debt  became  due. 
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The  ninth  was,  for  that  the  defendants  had  oot  ansvered 
so  much  of  the  bill  as  sought,  that,  if  they  alleged  that  thej 
effected  any  sale  or  sales,  or  porchases  or  purchase,  as  the 
agents  of  the  pluntiff,  they  might  set  forth  the  particulars 
of  every  transaction  in  which  they  or  any  or  either  of  them 
acted  as  the  agents  or  agent  of  the  plaintiff,  and  the  names 
and  addresses  of  the  several  persons  concerned  in  snch 
transactions  respectively,  and  the  particulars  of  the  re- 
spective things  or  subjects  aU^;ed  to  have  been  boogbt  or 
sold  by  or  on  account  of  the  plaintiff. 

The  tenth  exception  was,  for  that  the  defeodants  did  not 
set  forth  whether  the  defendants  did  not  allege,  and  whether 
it  was  the  fact,  that  they,  or  some  or  one  and  which  of  them, 
bought  large  or  some  and  what  sums  or  sum  of  stock,  on 
account  of  said  plaintiff;  and  whether  they  did  not  allege, 
and  whether  it  was  not  the  fact,  that  they,  or  some  or 
one  and  which  of  them,  paid  for  the  same;  and  whether 
they  did  not  allege,  and  whether  it  was  not  the  fact,  that 
the  same  sum  or  sums  of  stock  were  or  was  duly  trans- 
ferred to  the  plaintiff,  or  to  some  uid  what  person  in  trust 
for  him ;  and  whether  they  did  not  all^e,  and  whether  it 
was  the  fact,  that  the  pifuntiff  was  indebted  to  the  defend- 
ants, or  some  and  which,  or  one  and  which  of  them,  tn 
respect  of  such  purchase  or  purchases;  and  whether  the 
plaintiff  had  the  benefit  of  the  purchases  or  purchase  of 
stock  so  alleged  to  have  been  made  for  him;  and  if  yea, 
how  the  defendants  made  out  the  fact,  and  in  what  manner, 
or  to  what  extent,  the  plaintiff  had  the  benefit  of  such  pur- 
chase or  piircbases  respectively ;  and  whether  the  defend- 
ants, or  some  and  which,  or  one  and  which  of  them,  had  not 
received,  by  sales  of  stock,  or  some  and  what  sale  of  stock, 
made  on  account  of  the  plaintiff,  or  otherwise,  and  how 
divers  and  what,  or  some  and  what  sums,  and  whether  the 
sums  BO  received  were  not  to  a  larger  amount  than  the 
sums  so  allied  to  have  been  paid  by  the  defendants. 

The  eleventh  exception  was,  for  that  the  defendants  had 
not  set  forth  the  particulars  of  each  and  every  sum  of 
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stock  whicli  they,  or  any  of  them,  allege  that  they,  or  ^^^^ 
any  or  either  and  which  of  them,  had  at  any  time  bought 
on  account  of  the  plaintiff,  and  when,  and  from  whom, 
and  for  what  price,  each  and  every  part  of  such  stock  was 
bought;  and  when  and  to  whom  each  and  every  part  of  it 
was  transferred  after  such  purchase  or  purchases,  and  what 
became  thereof;  and  what  sums  of  money  had  been  paid 
by  the  defendants,  or  any  or  either  and  which  of  them, 
in  respect  of  each  and  every  of  such  alleged  purchases; 
and  what  sums  of  stock  had  been  sold  by  the  defendants, 
or  any  or  either  and  which  of  them,  or  by  any  and  what 
person  or  persons  on  behalf  of  them,  or  any  or  either  and 
which  of  them,  on  account  of  the  plaintiff;  and  for  what 
price  or  prices  respectively,  and  in  whose  name,  each  and 
every  part  of  the  stock  so  sold  was  standing  at  the  time  of 
the  sale ;  and  into  whose  name  or  names  each  and  every 
part  thereof  was  transferred. 

The  twelfth  exception  was,  for  that  the  defendants  had 
not  answered  whether  all  the  transactions  and  dealings 
which  have  taken  place  between  the  plaintiff  and  the  de- 
fendants, or  any  or  either  of  them,  had  not  taken  place 
since  the  month  of  February  in  the  bill  in  that  behalf 
mentioned. 

The  thirteenth  and  fourteenth  exceptions  related  to  in- 
terrogatories in  the  bill  as  to  documents. 

The  Master  certified,  that  the  answer  was  insufficient  in 
all  except  the  fourth  and  sixth  points  excepted  to. 

The  defendants  took  thirteen  exceptions  to  the  Master's 
report,  objecting  by  the  first,  that  the  Master  had  not  cer^ 
tified  whether  the  plea  and  answer  were  together  sufficient 
or  insufficient,  and  insisting,  by  the  remaining  exceptions, 
that  the  answer  was  sufficient  in  the  twelve  points  as  to 
which  the  Master  had  found  it  insufficient. 

1849. 
Mr.  Sivamtofit  Mr.  Prendergouty  and  Mr.  Willes^  in  sup-    June  SSniL 
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port  of  the  exceptions  to  the  report. — On  Lord  Oardigso'i 
trial(a),  before  the  House  of  Lords,  Sir  James  Anderson, 
(the  physician  vho  attended  the  partieB  to  the  field  at  the 
duel,)  was  examined  as  a  vitnens.  Lord  Dennum,  the 
Ziord  High  Steward,  told  him  that  he  was  not  bonnd  to 
answer  any  question  tending  to  criminate  himself;  and 
on  the  witness,  after  this  caution,  being  asked,  whether  be 
was  acquainted  with  Captain  Tuckett,  he  declined  answer- 
ing. He  also  declined  answering  whether  be  was  onVim- 
bledoD  Common  on  the  12th  of  September,  whether  he  wai 
called  OD  upon  that  day  to  attend  any  gentleman  who  was 
wounded,  and  where  Captain  Tuckett  lived.  And  on  hie 
merely  stating  that  he  considered  that  answering  any  ques- 
tion respecting  Captain  Tuckett  mi^  tend  to  criminate 
himself,  he  was  allowed  to  decline  giring  any  answer  re- 
specting CaptuD  Tuckett 

The  question  is,  supposing  the  dofandants  to  be  entitled 
to  protect  themselves  Irom  discovery,  within  what  limits 
tikey  must  claim  parote<dioQ,  and  who  is  to  be  the  judge  of 
the  liability  to  criminal  prooeedJnga  whi^  they  would  in- 
cur by  niaking  the  diucovery.  Unless  the  defendant  him- 
self in  such  a  case  is  allowed  to  judge  of  the  liahili^,  it  is 
obvious  that  he  can  have  no  protection;  for,  to  enable  the 
Co\irt  to  judge  of  it,  the  defendant  most  set  forth  the  facts 
of  the  case ;  that  is  to  say,  he  must  make  the  voy  disco- 
very against  which  he  claims  protection.  In  Reg.  v.  Oar- 
5e£l(b)  it  was  lud  down  by  nine  of  the  Judges,  that  if  a 
witness  chdms  the  protection  of  the  Court,  on  the  ground 
that  the  answer  would  tend  to  criminate  himself,  and 
there  appears  reaaonable  ground  to  believe  that  it  wonld 
do  so,  he  is  not  compellable  to  answer.     The  statements 

{a)  Sm  Utosn.  Qnriiej'i  BcfMit  hovsTer,  that  tbc  Aitoniaj-QeBe- 

of  the  trial,  (Sftanden  ii  Benaing,  nl  did  not  inaiit  upon  the  witnev 

1641,) p. 79;  see »lso  S.  C,  Town*-  MiBwering. 

end'B  Hoderu  State  Trials,  Vol.  1,  (i)  1  Den.  C.  C.  B.  236,  257. 
p.  SS7;  frurn  which  it  appears. 
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of  the  answer  must  be  taken  as  conclusive:  Purcell  v.         1849. 
Macnamara  (a),  Clapha/m  v.  White  (t),  Parkhurst  v.  Low- 
ten  (c),  Claridge  v.  Hoare(d)y  Paxton  v.  Douglas  (e)^  Thorpe 
V.  Macaidey(/),  Honeywood  v.  Sdwyn  (g). 

Mr.  i2ift«9e22  and  Mr.  F.  Bayley,  for  the  plaintiff — ^Lord 
Redesdcde  thus  states  the  ]Aw(/h):  ^^I(,  therefore,  a  bill  re~ 
quires  an  answer  which  may  subject  the  defendant  to  any 
pains  or  penalties,  or  tends  to  accuse  him  of  any  crime,  and 
this  is  not  so  apparent  upon  the  face  of  the  bill  that  the  de* 
fendant  can  demur,  he  may  by  plea  set  forth  by  what  means 
he  may  be  liable  to  punishment,  and  insist  that  he  is  not 
bound  to  answer  the  bill,  or  so  much  thereof  as  the  plea 
will  cover." 

Now,  there  is  nothing  on  the  record  before  the  Court  to 
shew  by  what  means  any  liability  to  punishment  would  ansa 
If  the  contention  on  the  other  side  is  sustaiaable,  it  would 
be  sufficient  for  a  defendant  in  any  case  to  say  that  the 
bill  did  not  state  the  case  truly,  and  that,  if  the  facts  were 
truly  stated,  the  defendant  could  not  make  the  discovery 
sought  without  subjecting  himself  to  a  penalty.  By  this 
means  protection  might  be  obtained  against  discovery  with 
regard  to  the  most  lawful  transaction.  And  such  a  state* 
ment,  if  untrue,  would  not  be  one  on  which  an  indictment 
for  perjury  could  be  sustained,  being  a  mere  hypothetical 
or  prophetical  averment.  The  facts  alleged  on  this  bill  and 
answer  do  not  make  out  any  case  which  could  criminate 
the  defendants,  and  their  mere  statement  of  an  inference 
of  law  will  not  protect  them  if  the  facts  alleged  do  not. 

Moreover,  the  defendants  expressly  swear,  that  a  balance 
is  due  to  them.  Now  a  balance  could  not  be  due  in  respect 
of  an  illegal  transaction.    Therefore,  there  must  have  been 

(a)  Wigram  on  DiMoyeiy,  319,  (e)  16  Yea,  14. 

2nd  edit.  (/)  6  Madd.  229. 

{b)  8  Vea.  36.  (^)  3  Atk.  275. 

(c)  2  Swanst.  202;  1  Mer.  391.  (A)  Mitt  on  Pleading,  286. 

(d)  14  Yes.  59. 


some  legal  tranBactionsj  and  the  defendants  are  at  a]l 
events  bound  to  make  discoveiy  as  to  these. 

In  Brovmaword  v.  Edward8(a)  the  facts  appearing  on 
the  bill  and  plea  shewed  that  an  offence  would  have  been 
committed  if  the  marriage  'was  real,  as  to  which  discovery 
was  sought.     Claridge  v.  Hoare  (b)  was  to  the  same  effect. 

So  in  FiruA  v.  Finch  (c)  Lord  Hardwidce  said,  with  re- 
spect to  an  objection  that  the  discovery  there  sought  would 
subject  the  defendant  to  ecclesiastical  censures,  "It  would 
be  carrying  this  to  a  great  d«^ree  to  say,  that  by  possibility 
it  may  tend  to  this,  when  no  question  is  asked  that  may 
tend  thereto,  for  everything  necessary  must  be  proved  in 
order  to  subject  to  that  penalty." 

In  Reg.  v.  G'ar6ett(d)  the  opinion  of  the  nine  Judges  (e), 
which  is  relied  upon  on  the  other  side,  expressly  stated, 
that  if  the  witness  is  "obliged  to  answer,  what  he  says  moat 
be  considered  to  have  been  obtained  by  compulsion,  and 
cannot  be  given  in  evidence  against  him."  Conpling  this 
with  the  decision  in  The  Corporation  of  Triniiy  Rouse  v. 
Burgeif),  that  where,  by  any  reason,  the  penalties  will  not 
attach,  the  protection  cannot  be  clwmed,  it  follows  that 
here  it  must  fail.  AndJ  at  all  events,  in  Reg.  v.  Oar- 
bett  the  Judges  refrained  from  deciding  "  whether  the 
mere  declaration  of  the  witness  on  oath,  that  he  believed 
that  the  answer  would  tend  to  criminate  him,  would  or 
would  not  be  sufficient  to  protect  him  from  answering 
where  sufficient  other  circumstances  did  not  appear  in  the 
case  to  induce  the  Judge  to  believe  that  it  would  not" 
[Theyalso  cited  J'i8Aerv.Prt(»((?)  and  Sharp  Y.Carter  (h}.} 


(a)  2  Tes.  sen.  243 ;  14  Tea.  60.  were  of  k  differant  opimon  wer^ 
(6)  14  Vm.  69.  Dtrmtan,  C.  J.,  WOde,  C.  J.,  Pet- 
it) i  Tee.  MO.  493.  lt>ci,  C.  B.,  Patttton,  J.,  GiUndge, 
{d)  1  Den.  C.  C.  R.  SA9.  J.,  ud  JBiie,  J. 
(<)  Parte,   B.,    Aldtnon,    B.,  {/)  2  Sim.  411. 
Cdtman,  J.,  MaitU,  J.,  ftrfft,  B.,  (y)  13  Uw  TJme^  41. 
WightiMoiyJ.,  CrtmetO,!.,  Piatt,  (A)  3  P.  Wnu.  376;  and  M« 
B.,  tnd  WiUiamt,  J.  The  rix  who  Cdobt  t.  Turner,  14  Siin.  218. 
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The  Vicb-Chancbllor: — 

The  question  before  me  in  this  case  is  not  i^hether  the 
plaintiff  is  entitled  to  relief,  or  to  what  extent  he  is  enti- 
tled to  relief;  the  only  question  before  me  is,  how  far  the 
defendants  are  to  help  the  plaintiff  to  evidence,  to  prove 
the  plaintiffs  case. 

Now,  the  general  proposition  is  admitted  and  clear,  that 
a  defendant  is  not  bound  to  answer  so  as  to  state  matters 
which  will  criminate  himself,  or  will  directly  form  a  step 
in  the  proof  necessary  to  be  made  in  a  prosecution  against 
him.  The  application,  however,  of  that  rule  must,  in  the 
nature  of  things,  be  often  matter  of  difficulty,  depending 
on  the  different  circumstances  of  each  particular  case. 
Nor  is  the  difficulty  lessened  by  the  fact  that  these  two 
propositions  seem  to  be  clear;  viz.  one,  that  the  plaintiff 
cannot  deprive  the  defendants  of  protection  by  stating 
the  plaintifTs  case  untruly,  or  by  stating  a  case  of  inno- 
cence; the  other,  that  it  cannot  be  supposed  that  the 
defendants  cannot  have  the  protection  without  stating 
that  a  crime  has  been  committed  by  them;  for  such  a 
condition  would  destroy  the  object  of  the  rula 

Now,  I  agree  it  may  be  possible  to  suppose  a  case  so  cir- 
cumstanced that  a  man  may  be  compelled  to  answer,  al- 
though he  swears  that  answering  will  expose  him  to  a 
prosecution. 

We  must,  however,  look  to  the  circumstances  of  the 
present  case.  The  bill  relates  to  railway  shares,  and 
states,  that  pecuniary  transactions  had  been  contemplated 
between  the  plaintiff  and  the  defendants,  and  that,  in 
contemplation  of  these  transactions,  certain  railway  shares 
belonging  to  the  plaintiff  were  transferred  to  the  defend- 
ants as  a  security  for  the  ultimate  balance  of  the  ac- 
count. Nothing  irregular  is  stated  by  the  bill  to  have 
taken  place. 

In  their  answer  the  defendants  say  they  are  stock -brokers^ 
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1849.  and  they  state  (and  though  not,  perhaps,  necessarily,  yet 
not  improperly,)  the  Stock-jobbing  Act ;  and,  with  regard  to 
the  questions  which  they  decline  to  answer,  they  say,  that^ 
by  reason  of  the  defendants  **  haying,  during  such  time  as 
aforesaid,  been  brokers  and  agents  as  aforesaid,  these  de- 
fendants believe  that  the  discovery  of  the  matters  inquired 
after  would  tend  to  subject  these  defendants  severally  and 
respectively  to  forfeiture  and  penalties  as  brokers  and 
agents/' 

Coupling  this  answer  with  the  statements  of  the  bill  it- 
self, can  I  reasonably  say  that  this  is  the  kind  of  case  to 
which  the  nine  Judges  were  looking  when  they  decided 
the  case  of  R^.  v.  Oarbett,  and  said,  ''  They  did  not  de- 
cide, as  the  case  did  not  call  for  it,  whether  the  mere  de- 
claration of  the  witness  on  oath,  that  he  believed  that  the 
answer  would  tend  to  criminate  him,  would  or  would  not 
be  sufficient  to  protect  him  from  answering  where  suf- 
ficient other  circumstances  did  not  appear  in  the  case  to 
induce  the  Judge  to  believe  that  it  would  not/'  Forming 
the  best  judgment  I  can  upon  the  circumstances  of  this 
case,  I  think  it  does  not  fall  within  the  predicament  thus 
stated. 

Looking,  therefore,  not  merely  to  the  penalties  imposed 
by  the  statute,  in  respect  of  which  alone  the  defendants 
expressly  claim  protection,  but  looking  to  this  also,  that 
an  agreement  between  two  men  to  infringe  the  provisions 
of  the  statute  in  question,  would  be  probably  a  misde- 
meanor,— ^it  is  impossible  not  to  see  that  the  title  which 
was  in  the  plaintiff  to  the  railway  shares  in  question  is 
a  material  link  in  the  chain  of  proof  with  regard  to  the 
guilt  of  the  defendants,  as  to  which  they  allege  that  they 
are  apprehensive  that  it  would  tend  to  subject  them  to 
forfeiture  and  penaltiea 

I  am  of  opinion  that  the  paxticular  circumstances  of  this 
case,  taking  the  bill  and  answer  together,  do  bring  it  with- 
in the  general  rule,  and  that  an  answer  to  the  questions 
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involyed  in  the  first  and  second  exceptions  to  the  answer        X849, 
ought  not  to  be  enforced. 

I  was  struck  at  first  with  Mr.  RtisseU's  argument 
upon  the  statement  in  the  answer,  of  a  debt  being  due 
to  the  defendant;  but  it  would,  I  think,  be  dealing  too 
strictly  With  the  defendant's  statement  to  apply  it  as  Mr. 
RusseU  wished.  It  maj  fairlj  be  construed  as  meaning; 
that  the  balance  would  be  due  if  the  transactions  had  been 
legal 

I  think  that  an  answer  as  to  the  matters  involved  in  the 
first  and  second  exceptions  to  the  answer  cannot  be  com- 
pelled. 

Then  comes  the  third  exception  to  the  answer.  Speak- 
ing for  a  civil,  and  not  for  anj  criminal,  purpose,  the  im- 
pression made  on  my  mind  bj  all  the  passages  of  the  an- 
swer taken  together  is,  that  the  shares  were  placed  in  the 
name  of  the  defendant  as  a  security  for  the  result  of  time 
bargains;  and  I  cannot  therefore  compel  the  defendant  to 
answer  as  to  the  matters  to  which  this  exception  refers. 

So  far,  if  at  all,  as  the  seventh  exception  is  material, 
and  not  otherwise,  it  ought  to  be  allowed. 

The  first  exception  to  the  report  was  over- 
ruled, and  the  rest  allowed. 


1861. 

This  decision  was  affirmed  on  appeal  by  the  Lord  Chan-    Jan.  IM. 
cellor. 


VOL.  n.  Y  T  D.  0.  S. 


1849,    .^   Tjj 


Pbisoe  Aibekt  v.  Stbabob  and  Others. 
ATTOSNST-CtxNEAAL  V.  Stsahos  and  Others. 


Jan.  12(A  ic  ■*-  ^^  origmal  bill  in  the  former  of  the  abore  suite  waa 

"'"  a^'*  «^*»it.ited  by  the  Prince  Albert,  as  plaintiff,  against  TTil- 

Whera  k  woA-  ^J*™  Strange,  a  publisher  in  Patemoster-row,  and  the  At- 

Duu,  "trailed  tomey-Qeneral,  as  defendanta 

with  Hipper-  '  ' 

plMu  for  the  The  original  bill  stated,  that  her  Majesty  and  the  plain- 

uigimpmncu   tiff  had  Occasionally,  for  their  amusement,  made  drav- 

ofeiching*         ""K^  ^ud  etchings,  being  principally  subjects  of  private 

made  by  the  ^q^  domestic  interest  to  themselves,  and  of  which  etch- 
uttei,  uid  nat 

iotended  fcc  ings  they  had  made  impressions  for  their  own  use,  and  not 
took  mipn»  f^r  publication.  For  greater  privacy,  such  impressions 
KS*in  vioiAtioii  ^^  been,  for  part,  made  by  means  of  a  private  press  kept 
ofih«truit,and  for  that  purpose,  and  the  plates  themselves  had  been  ordi- 

■old  the  unpna-  .  , 

iun* Id  the  de-  uarily  kept  by  her  Majesty  under  lock;  and  the  unpres- 

pnUiihed  k  sions  had  been  placed  in  some  of  the  private  apartments 

S^°^^<^-  "^  ^^  Majesty  at  Windsor,  and  in  such  private  apartments 

l«"*d  4":^  only.     That  the  defendant  William  Strange,  or  his  con- 

own— Mod,  federates,  had  in  some  manner  obtained  some  of  such  im- 

m  en^^at  pressioDs,  which  had  been  surreptitiously  taken  from  some 

'''^^™J?'  of  such  plates,  and  had  thereby  been  enabled  to  form,  and 

jnnciiDD  to  TB-  had  formed,  a  sallerv  or  collection  of  such  etchince,  of 

itninthepnb-  ,.,    ,       .           ,    ,                .               ,  ,.          .....            ., 

litstiDn  of  the  which  he  intended  to  make  a  public  exhibition,  without 

the  permission  of  her  Majesty  and  the  plaintiff  or  either 
deriag  Ibe  im- 

praaionito  bedeltrajed;  and  that  the  defendant  was  not  endtled  to  a  pielimiiuuy  trial  of  hia  title 
at  law. 

Upon  a  pcerioia  intaTlodtanr  appUation  fbr  m  iojimctian,  the  cTidence  tnHj  made  out  a  oue  of 
■nqncion  that  •  breath  of  amfidence  had  been  Dnmiitted.  On  the  defendint  puttiiig  in  hii  antmr, 
denjing  notice  of  an;  inch  bnach  of  conEdence,  bnt  not  (iiUj  or  utiibctarilj  accounting  (or  hli  pca- 
Mtnon  of  theetebingl,  and  monng  to  dusoWe  the  injunction^ — Beld,  that  there  waimfficiHilgnniDd 
tia  nupidon  that  Ihne  *ere  equitable  aa  veil  u  Icffal  groundi  for  inlerfeRncc,  to  make  it  right  to 
ccmtinne  the  injunction  to  the  bearing  (on  proper  undertikingt),  withoat  patting  the  pUiatifF  to  eK» 
Uiab  a  title  at  lav. 

Sembli,  that,  indepoidently  of  the  breach  of  truit,  the  legal  right  of  the  plaintiff  to  pmeirti  the 
privao;  of  hi*  anpubUihed  vuka  wai  u  dfarlj  inliuged  by  the  publication  of  Aa  catalovu^  aa  to 
eutilU  him  to  hare  it  protected  by  injunction,  without  obt^ning  thedednon  of  a  Court  of  uv  in  ita 
bToar;  and  that  tbe  diitribolion  of*  few  eopie*  of  the  etehtngt  to  prirate  fnendi  did  not  pnjudica 
thii  right 

When  a  bill  ha*  been  dunniwed  agiinit  one  de&ndant,  hi*  name  ii  properiy  omitted  in  the  title 
af  thecanie,at  thebeodof  depontioni  Mken  aftet  toch  '<'""'■—' 
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of  them,  and  against  their  will ;  and  that  the  defendant 
William  Strange,  who  was  a  printer  and  publisher,  carry- 
ing on  business  at  No.  21,  Paternoster-row,  London,  had 
printed  and  published  a  work,  of  which  the  title-page  or 
coyer  bore  the  following  title: — 

*^  A  Descriptive  Catalogue  of  the  Royal  Victoria  and 
Albert  Gallery  of  Etchings,^'  and  contained  the  following 
notice: — 

"  London. 
♦  ♦  ♦  "  Every  purchaser  of  this  Catalogue  will  be  pre- 
sented (by  permission)  with  a  fac-simile  of  the  autograph 
of  either  her  Majesty  or  of  the  Prince  Consort,  engraved 
from  the  original,  the  selection  being  left  to  the  purchaser. 

"  Price  Sixpence." 

The  preface  contained  the  following  passage: — 

"  This  royal  and  most  interesting  collection  is  now  sub- 
mitted to  the  inspection  of  the  public,  under  the  firm  per- 
suasion and  in  the  full  confidence  that  her  Majesty's  loyal 
and  affectionate  subjects  will  highly  admire  and  duly  ap- 
preciate the  eminent  artistic  talent  and  acquirements  of 
both  her  Mi^esty  and  her  illustrious  consort  his  Royal 
Highness  Prince  Albert 

A  <  You  must  not  be  the  grave  of  your  deserving :  England  must  know 
The  value  of  her  own.    'Twere  a  concealment 
Worse  than  a  theft,  no  less  than  a  traducement, 
To  hide  ypur  doings.' — SnAKSspXABa.'* 

The  bill  stated,  that  the  work  was  published  without 
the  consent  and  against  the  will  of  the  plaintiff  and  the 
Queen,  and  it  contained  other  statements  to  the  same 
effect  as  those  of  the  affidavit  of  the  plaintiff,  mentioned 
below. 

The  prayer  was,  that  the  defendant  might  be  ordered  to 
deliver  up  to  the  plaintiff  all  impressions  and  copies  of  the 
several  etchings  respectively  made  by  the  plaintiff,  and 
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tliat  the  defendant  and  his  servants,  agents,  and  workmen, 
might  in  the  meantime  be  restrained  by  injunction  from 
exhibiting  the  gallery  or  collection  of  etchings,  or  any  snch 
etchings;  and  from  making  or  permitting  to  be  made  any 
engravings  or  copies  of  the  same  or  any  of  them ;  and  from 
in  any  manner  publishing  the  same  or  any  of  them;  and 
from  parting  with  or  disposing  of  the  same  or  any  of  them; 
and  from  selling  or  in  any  manner  publishing;  and  from 
printing  the  descriptive  catalogue,  or  any  such  work  being 
or  purporting  to  be  a  catalogue  of  the  etchings;  and  that 
all  the  copies  of  the  catalogue  in  the  possession  or  power 
of  the  defendant  might  be  given  up  to  be  destroyed. 

On  the  20th  of  October,  1848,  a  motion  was  made  ex 
parte  for  an  injunction  in  the  terms  of  the  prayer  of  the  bill. 
In  support  of  the  motion  was  read  an  aflSdavit  of  the  plain- 
tiff, stating  that  he  had  looked  through  the  book  then  pro- 
duced and  shewn  to  him,  marked  A,  intitled  "  A  Descrip- 
tive Catalogue  of  the  Royal  Victoria  and  Albert  Gallery 
of  Etchings;"  and  that  there  were  such  etchings  made  by 
her  Majesty  and  himself  respectively,  as  therein  mentioned; 
and  that  the  same  were  so  made  for  the  private  use  of  the 
Queen  and  himself,  and  not  for  publication;  and  that  the 
Queen  and  himself  had  a  private  press,  from  which  they 
occasionally  printed  impressions  of  the  etchings;  and  that 
the  plates  were  kept  locked  up  by  them,  in  order  to  pre- 
vent the  same  becoming  public,  but  that  copies  of  the  im- 
pressions were  placed  and  left  in  several  of  the  private 
apartments  of  the  Queen  at  Windsor,  and  in  such  privat^e 
apartments  only;  and  that  amongst  such  etchings  were 
private  portraits  of  the  plaintiff,  the  Prince  of  Wales,  the 
Princess  Royal,  and  other  members  of  the  Royal  Famil7 
and  personal  friends  of  her  Majesty,  and  that  many  of 
them  were  drawn  by  her  from  life,  and  afterwards  etched 
by  her  Majesty  and  the  Prince;  and,  amongst  such  etch- 
ings, were  portraits  of  their  favourite  dogs,  taken  from 
life,  and  etchings  from  old  and  rare  engravings  in  the  poa^ 
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session  of  the  Queen ;  and  that  the  impressions  of  the  said 
etchings  were  intended  to  be  for  the  private  use  of  the 
Queen  and  the  Prince  only ;  and  that,  although  copies  of 
)9ome  of  such  etchings  had  been  given  occasionally  (and 
very  rarely)  to  some  of  their  personal  friends,  one  to  one 
fiiend  and  one  to  another,  yet  the  deponent,  (speaking 
positively  for  himself,  and,  to  the  best  of  his  belief,  for  the 
Queen,)  said,  that  no  such  collection  as  that  advertised  for 
exhibition  as  aforesaid  was  ever  given  away  by  them  or 
either  of  them,  or  by  their  or  either  of  their  permission; 
and  that  the  deponent  believed,  and  had  no  doubt,  that 
no  such  collection  could  have  been  formed  except  of  im- 
pressions surreptitiously  and  improperly  obtained;  and 
that  the  same  had  been  so  formed;  and  that  he  believed 
that  the  defendant  William  Strange,  or  his  confederate  or 
confederates,  the  person  or  persons  really  in  possession  of 
the  collection  advertised  for  exhibition,  must  have  obtained 
and  did  obtain  the  same  from  some  person  or  persons  sur- 
reptitiously ;9&  that,  by  whatever  means  the  same  were 
obtained,  the  exhibition  of  the  said  etchings  or  of  any  of 
them  was  without  the  sanction  and  against  the  wishes  of 
the  Queen  and  himself;  and  that  such  exhibition  would  be 
in  the  highest  degree  offensive  to  them;  and  that  he  be- 
lieved that  such  catalogue,  and  the  descriptive  and  other 
remarks  therein  contained,  could  not  have  been  compiled 
or  made  except  by  means  of  the  possession  of  the  several 
impressions  of  the  said  etchings  so  surreptitiously  obtained 
as  aforesaid;  and  that  the  deponent's  first  knowledge  of 
the  existence  of  such  catalogue  was  on  the  11th  day  of 
October  instant,  when  the  same  was  produced  to  him  by 
Oeorge  Edward  Anson,  Esq.,  as  a  parcel  which  had  been 
left  at  the  Palace,  directed  to  the  Queen,  and  opened  by 
Mr.  Anson,  who  thereby,  for  the  first  time,  learned  that 
such  a  collection  of  the  etchings  had  been  formed,  and  first 
learned  that  it  was  intended  to  submit  them  to  public  ex* 
hibition;  and  that  the  deponent  believed  that  it  was  on 
the  same  occasion,  and  at  the  same  time,  that  the  Queen 
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1816.  first  became  avare  of  the  existeoce  of  such  catalogue,  and 
txavm  ^t  learned  that  guch  a  collection  luid  been  formed,  and 
^'■^  first  leiuned  that  it  was  intended  to  submit  them  to  public 
SnuAB.  exhibition;  and  that  the  deponent  thereupon  immediAtel7 
^"^^"^  desired  the  sud  George  Edward  Anson  to  write  to  Mr. 
Btubu.  Edward  White,  the  private  solicitor  of  her  Majesty,  on  the 
subject. 

Uptai  this  affidavit,  and  two  other  affidavits,  one  made 
hj  Mr.  Anson  and  the  other  by  tlie  plaintiff's  solicitor, 
and  on  the  plaintiff  and  his  solicitor  severally  under- 
taking to  abide  by  such  order  respecting  damages  as  the 
Court  might  make,  an  injunction  was  granted,  restraining 
the  defendant  William  Strange,  his  servants,  agents,  and 
workmen,  from  exhibiting  the  gallery  or  collecUon  of 
etchings  in  the  bill  mentioned,  or  any  of  such  etchings, 
or  from  making  or  permitting  to  be  made  any  engravings 
or  copies  of  the  same  or  any  o{  them;  and  from  publish- 
ing the  same  or  any  of  them,  or  parting  with  or  disposing 
of  the  same  or  any  of  them;  and  fromrt^pig  or  in  any 
manner  publishing,  and  from  printing  the  descriptive  ca- 
talogue. 

After  the  order  was  made  granting  the  injunction,  th« 
bill  was  amended,  making  defendants  thereto,  in  addition 
to  Strange  and  the  Attorney-General,  two  other  defend- 
ants, named  Jasper  Tomsett  Judge  and  J.  A.  F.  Judge, 
and  stating  (among  other  things),  that  some  of  the  im- 
pressions  of  the  etchings  were  obtained  in  the  following 
manner:  viz.  that  certain  of  the  plates  were  given  to  Mr. 
Brown,  a  printer,  at  Windsor,  for  the  purpose  of  print- 
ing  of  certain  impressions  thereof  for  her  Uiyesty  and 
plaintiff;  and  that  Mr.  Brown  employed  therein  a  per- 
son of  the  name  of  Middleton,  who,  without  Mr.  Brown's 
consent  or  knowledge,  and  in  violation  of  the  confidence 
reposed  in  him,  took  impresBions  thereof  for  himself,  and 
that  the  defendant  Jasper  Tomsett  Judge  had  bought  or  in 
some  manner  obtained  the  same  from  Middleton;  and  that 
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certain  impressions  taken  by  Middleton  were  given  to  a  per- 
son of  the  name  of  Whittingdon;  and  that  the  defendant 
Jasper  Tomsett  Judge  applied  to  Whittingdon,  and  endea- 
voured to  purchase  or  obtain  the  same,  for  the  purpose  of 
adding  them  to  his  collection,  with  a  view  to  the  exhibi- 
tion as  announced  and  intended;  that  Jasper  Tomsett 
Judge  did  a  short  time  since  produce  to  a  Mr.  John 
Lawrence,  of  Windsor,  a  portfolio  containing  a  collec- 
tion of  the  impressions,  being  or  some  of  them  being 
impressions  so  made  hj  Middleton  as  aforesaid 
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A  motion  was  made  on  this  day  ex  parte,  for  an 
injunction  against  the  defendants  Jasper  Tomsett  Judge 
and  J.  A.  F.  Judge,  in  similar  terms  to  that  granted 
against  the  defendant  Strange.  In  support  of  the  motion, 
Mr.  Brown,  a  copper-plate  printer,  of  Windsor,  made  an 
affidavit,  that  he  had  been  intrusted  by  the  Queen  and 
Prince  Albert  with  the  printing  of  impressions  from 
plates  which  had  been  engraved  by  them,  and  that  he  was 
first  so  employed  on  the  5th  of  October,  1840,  and  con- 
tinued to  be  occasionally  so  employed  up  to  the  6th  of 
November,  1847,  during  which  time  he  was  so  employed 
to  print  off  impressions  from  (he  believed)  between  fifty 
and  sixty  different  plates;  that  he  faithfully  sent  to  the 
Castle,  for  the  use  of  Her  Majesty  and  the  Prince,  all  the 
perfect  impres^ns  he  caused  to  be  made;  that  no  perfect 
impression  was  retained  by  him  or  with  his  knowledge; 
that  he  employed  in  that  work  one  James  Middleton,  as 
his  copper-plate  pressman,  whom  he  considered  and  treat- 
ed as  a  confidential  servant;  that  he  was  always  careful 
as  to  the  quantity  of  print  paper  which  he  gave  Middleton, 
and  in  seeing  that  the  same  was  all  returned ;  and  he  be- 
lieved and  had  no  doubt  that  Middleton  did  on  all  occa- 
sions return  to  him  all  the  paper  which  he  had  so  given 
him;  and  that,  until  he  was  within  the  last  week  informed 
by  a  Mr.  Finch,  that  he  had  in  some  manner  been  de- 
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1S46.  ceived  by  James  Uiddleton,  he  had  no  reasoo  to 
TmaoM  believe  or  suspect,  and  did  not  in  fact  believe  or  enter- 
*^''*  tain  any  suspicion  whatsoever,  that  James  Hiddleton 
BnusB.  ]ii^  Of  could  have  made  any  impres^ons  from  the 
plates  for  himself,  or  that  any  impressions  except  those 
sent  to  the  Castle  had  been  or  could  have  been  made 
while  the  plates  were  intrusted  to  himj  that  Middleton's 
taking  and  retaining  such  impressions  was  without  the 
depooent's  consent  or  knowledge,  and  was  in  fact  in  vio- 
lation of  Middleton's  duty,  and  of  the  confidence  reposed 
in  him  by  the  deponent. 

Another  affidavit  was  made  by  Ur.  Lawrence,  of  Wind- 
sor, which  stated,  that  he  knew  the  defendant  Jasper 
Tomsett  Judge;  that  he  recollected  a  rumour  four  or  five 
months  ago,  that  J.  T.  Judge  had  a  collection  of  prints 
and  etchings  made  by  her  Majesty  and  Prince  Albert; 
and  he  afterwards  met  J.  T.  Judge,  and  said  to  him,  "  I 
understand  you  have  some  drawings  of  the  Queen's  and 
Prince's ;"  to  which  he  J.  T.  Judge  replied,  "  Oh,  you  are 
welcome  to  see  them,"  or  to  that  effbct ;  that,  about  a 
month  ago,  after  such  conversation,  and  not  more  than 
three  or  four  months  ago,  he  called  at  J.  T.  Judge's  house, 
and  he  J.  T.  Judge  then  produced  to  him  a  portfolio  with 
about  eighty  prints  in  it,  and  told  him  that  they  had 
been  engraved  by  the  Prince  and  the  Queen ;  that  he  ob- 
served the  names  of  the  Queen  and  Prince  Albert  on 
them,  and  he  noticed  that  in  some  of  them  the  signar- 
tures  or  names  appeared  reversed,  as  th^  would  be  sup- 
posing the  names  bad  been  engraved  on  the  plates  as  the 
signatures  would  be  usually  written ;  that  the  prints  were 
on  separate  sheets  of  paper,  some  of  which  appeared  to 
him  to  be  card-board  paper,  and  one  or  two  appeared  to 
him  to  be  glazed  foolscap  paper. 

Another  affidavit  was  made  by  a  letter-press  printer, 
to  the  effect,  that  before  January,  1846,  he  was  in  the 
employment  of  Mr.  Brown,  the  first  deponent,  several 
years,  as  a  letter-press  printer ;  that  he  recollected  a  maa 
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named  Middleton  being  in  Mr.  Brown's  emplojrment  as 
a  copper-plate  pressman;  that  he  recollected  the  plates 
from  the  Castle,  engraved  by  her  Majesty  and  Prince 
Albert,  from  time  to  time  coming  to  Mr.  Brown's  to  have 
impressions  made  from  them ;  and  that  he  believed  that 
all  the  print  paper  delivered  out  by  Mr,  Brown  was  al- 
ways returned  by  Middleton  to  Mr.  Brown;  but  that  Mid- 
dleton habitually  took  off  copies  for  himself  on  card  or 
common  paper. 
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The  SoUdtor-Oeneral,  Mr.  Serjeant  Talfourdy  and  Mr.  W.      Nov.  eth. 
M.  James,  supported  the  motion. 

The  injunction  was  granted. 


The  defendant  Strange  then  put  in  his  answer  to  the 
bill  as  amended^  stating  that  he  knew  nothing  personally  of 
the  truth  of  the  statements  in  the  bill  mentioned  relative 
to  the  making  of  the  drawings,  etchings,  and  impressions 
in  the  bill  in  that  behalf  respectively  mentioned,  but  had 
no  reason  to  doubt  the  truth  of  such  statements;  and  he 
believed  it  to  be  true  that  the  plaintiff's  Consort  and  the 
plaintiff,  or  one  of  them,  had  made  such  drawings  as  in 
the  bill  mentioned,  and  that  they  had  made  impressions 
thereof;  but  he  did  not  know,  and  could  not  set  forth  as 
to  his  belief  or  otherwise,  whether  such  impressions  had 
been  made  for  their  own  use  or  how  otherwise,  or  whether 
in  such  manner  or  under  such  circumstances  of  privacy 
as  in  the  bill  in  that  behalf  mentioned,  or  how  otherwise; 
he  denied  it  to  be  true  that  he  had,  or,  to  the  best  of  his 
knowledge  and  belief,  that  Jasper  Tomsett  Judge  and 
J.  A.  F.  Judge,  the  two  other  defendants,  or  either  of 
them,  had  any  confederates  in  respect  of  the  matters  in 
the  bill  mentioned,  or  any  of  them ;  he  denied  it  to  be  true 
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1848.  that  he  had  in  aaj  maimeT,  either  Buireptitiously  or  other- 
r,aaM  '^^,  obtained  orpossessed  himself  of  an^  such  impressiona, 
Xuuc  Qp  gf  gny  impressions  of  the  etchings,  or  any  of  them,  or 
SisAin.  copies  of  such  impressions;  he  believed  it  to  be  trae  that 
An.-8M.  Jasper  Tomsett  Judge  obtained  certain  impressions  of  etch- 
Bnuiaa  ings  made  by  the  plaintiff's  Consort  and  the  plaintiff  from  a 
person  of  the  name  of  Middleton,  of  whom  he  purchased 
the  same ;  and  that  the  impressions  so  obtained  by  him 
were  the  impressions  set  forth  or  referred  to  in  the  catar 
logue;  that  one,  and  only  one,  of  such  impressions  was  sent 
to  the  defendant  for  the  purpose  of  being  mounted;  and, 
save  as  aforesaid,  he  did  not  know,  and  could  not  set  forth, 
aa  to  his  belief  or  otherwise,  whether  the  otlier  defendants 
Jasper  Tomsett  Judge  and  J.  A.  R  Judge,  or  either  or 
which  of  them,  or  any  persons  or  person,  had  in  any  man- 
ner, either  surreptitiously  or  otherwise,  or  in  what  man- 
ner in  particular,  obtained  or  possessed  themselves  or  him- 
self of  any  of  sach  impressions  or  any  impressions  of  the 
said  etchii^  or  of  any  or  which  of  them,  or  copies  of  such 
impressions ;  he  denied  it  to  be  tme  that  any  of  the  impres- 
dons  or  copies  of  such  impressions  of  such  etchings,  or  any 
of  them  excq)t  the  one  thereinbefore  mentioned,  had  in 
any  manner  been  obtained  by  or  at  any  time  come  to  or  been 
or  now  were  in  the  possession  or  power  of  the  defendant ; 
he  said,  that,  to  the  best  of  his  knowledge  and  belief,  no 
impressions  or  copies  of  such  impressions  of  such  etchings 
or  any  of  them  had  in  any  manner  been  obtained  by  or 
at  any  time  come  to  or  been  in  the  possession  or  power  of 
the  defendant  J.  A.  F.  Judge;  and  that  a  list  of  all  the 
impressions  of  such  etchings  or  any  of  them  which  had  in 
any  manner  be^L  obtained  by  or  at  any  time  come  to  or 
been  in  the  possession  of  the  said  defendant  J.  T.  Judge, 
were  set  forth  in  the  catalogue ;  and,  save  as  aforesaid,  the 
defendant  said  he  could  not  set  forth  a  list  or  schedule  of 
all  the  impressions  and  all  the  copies  of  such  impressions 
of  sach  etchings  which  hod  in  any  manner  been  obtained 
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by  or  at  any  time  come  to  or  been  in  the  possession  or 
power  of  said  other  defendants  or  either  of  them,  or  any 
other  persons  or  person  whomsoyer,  to  his  defendant's 
knowledge  or  belief;  belieyed  it  to  be  true,  that,  of  the 
defendants,  J.  T.  Judge  alone  had  been  enabled  to  form, 
and  had  alone  formed,  a  collection  of  such  etchings ;  that^ 
about  the  end  of  August,  1848,  the  defendant  J.  T.  Judge 
called  upon  the  defendant  Strange,  and  in  the  course  of  con- 
yersation  told  the  latter  defendant  that  he  had  in  his  pos^ 
session  certain  impressions  from  etchings  made  by  the  plain- 
tiflTs  Consort  and  the  plaintiff;  and  that,  about  the  middle 
of  September  last,  the  defendant  J.  T.  Judge  shewed  such 
impressions,  or  seyeral  of  them,  to  the  defendant;  and  the 
defendant  J.  T.  Judge  proposed  to  enter  into  an  arrange- 
ment with  the  defendant  to  exhibit  the  impressions,  pro- 
vided there  was  not  the  slightest  objection  on  the  part  of 
the  plaintiff's  Consort  and  the  plaintiff;  and  it  was  then 
arranged  between  the  defendant  and  the  defendant  J.  T. 
Judge,  subject  to  the  aforesaid  proviso,  that  the  defendant 
should  join  with  the  defendant  J.  T.  Judge  in  an  exhibi- 
tion of  the  aforesaid  impressions  at  the  Egyptian  Hall,  or 
at  some  other  public  institution  of  equal  respectability, 
and  that  the  defendant  should  advance  the  funds,  and 
that  the  defendant  and  the  defendant  J.  T.  Judge  should 
equally  participate  in  the  profits  of  such  exhibition;  that 
the  defendant  did  not  believe  that  the  aforesaid  impres- 
sions had  been  improperly  obtained  by  J.  T.  Judge  or  by 
any  other  person,  or  that  the  same  had  come  to  the  hands 
of  J.  T.  Judge  in  an  irregular  manner,  but,  on  the  con- 
trary, believed  that  the  impressions  were  the  property  of 
the  said  J.  T.  Judge,  and  that  the  same  had  fairly,  honestly, 
and  regularly  come  into  his  possession;  that,  after  such 
last- mentioned  interview,  the  defendant  J.  T.  Judge  took 
away  the  impressions  with  him;  and  that  the  same,  except 
the  aforesaid,  were  impressions  as  aforesaid  which  were  not 
now  in  the  defendant's  possession  or  power,  and  never 
had  been  in  the  possession  or  power  of  the  defendant^ 
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nor  had  the  defendant  seen  them,  except  on  such  last* 
mentioned  occasion;  that,  after  such  last-mentioned  in- 
terview between  the  defendant  and  the  defendant  J.  T. 
Judge,  the  defendant  J.  T.  Judge  wrote  a  descriptive  cata- 
logue of  the  impressions,  being  the  catalogue  in  the  bill 
mentioned.  The  defendant  further  said,  that  catalogue 
was  printed  hj  him,  and  that  fifty-one  copies  and  no 
more  were  struck  off,  and  that  the  type  was  then  broken 
up;  that  certain  general  inquiries  were  made  by  the  de- 
fendant Strange  and  the  defendant  J.  T.  Judge,  as  to  the 
expenses  of  a  room  in  which  the  etchings  might  be  exhi- 
bited, and  that  the  frames  for  the  etchings  were  ordered 
and  made;  but  that  no  further  steps  were  taken  by  the  de- 
fendant Strange,  or,  to  his  knowledge  or  belief,  by  the  other 
defendants  or  either  of  them,  in  furtherance  of  the  exhibi- 
tion so  proposed  as  aforesaid,  except  that  he  believed  that 
the  defendant  Jasper  Tomsett  Judge  wrote  and  sent  to  a 
Berkshire  paper  an  article  or  notice  relating  to  the  impres- 
sions as  thereinaft^er  more  particularly  mentioned.  He  said 
he  believed  it  to  be  true,  that,  on  the  9th  day  of  October, 
1848,  the  defendant  Jasper  Tomsett  Judge,  with  a  view  of 
bringing  the  subject  of  the  exhibition  to  the  notice  of  the 
plaintiff's  Consort  and  the  plaintiff,  and  of  ascertaining 
whether  the  exhibition  would  be  objected  to  by  the  plain- 
tiff's Consort  and  the  plaintiff,  sent  copies  of  the  catalogue 
to  the  plaintiff's  Consort  and  the  plaintiff,  and  to  various 
other  persons  mentioned,  who  were  connected  by  family  and 
service  with  the  plaintiff  and  his  Consort,  and  that  all  such 
copies  were  sent  under  cover  in  the  usual  way;  that  the 
catalogue  had  never  been  published,  or  sold,  or  exposed 
for  sale;  that,  to  the  best  of  his  knowledge  and  belief,  all 
the  rest  of  the  fifty-one  copies,  excepting  one  given  away 
by  the  defendant  J.  T.  Judge,  now  were  and  remained  in 
the  hands  of  the  defendant  and  of  J.  T.  Judge,  or  of  their 
legal  advisers,  for  the  purposes  of  the  present  proceed- 
ings; that,  on  the  1 3th  day  of  October,  1848,  the  defendant 
left  London  for  Bamsley,  in  the  county  of  York,  for  the 
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benefit  of  his  health,  and  did  not  return  to  London  until      ^ 
late  in  the  evening  of  Friday,  the  27th  day  of  October,        i 
1848;  that,  on  the  18th  day  of  October,  1848,  when  stay-       ^ 
ing  at  Bamsley  aforesaid,  he  received  a  letter  from  his  son,      ^ 
dated  the  1 7th  day  of  October,  1848,  communicating  to  him 
that  a  gentleman,  who  stated  himself  to  be  Mr.  White,  the      ^ 
solicitor  to  the  plaintiff,  had  called  upon  him  on  behalf  of 
the  plaintiff's  Consort  and  the  plaintiff,  and  expressed  their 
disapprobation  of  the  then  contemplated  exhibition.    That 
this  was  the  first  intimation  that  he  received  that  the  con* 
templated  exhibition  was  disapproved  of  by  the  plaintiff's 
Consort  and  the  plaintiff;  that,  until  such  intimation,  he 
had  no  reason  to  believe,  and  did  not  believe,  that  the 
same  would  be  objected  to  or  be  offensive  to  the  plaintiff's 
Consort  and  the  plaintiff;  that,  upon  becoming  aware  that 
said  exhibition  was  disapproved  of  by  them,  and  acting 
in  accordance  with  the  terms  upon  which  alone  the  de- 
fendant entered  into  the  arrangement  for  the  aforesaid 
exhibition,  so  as  to  make  the  same  wholly  dependent  upon 
the  wishes  of  the  plaintiff's  Consort  and  plaintiff,  he  im- 
mediately determined  not  to  take  any  further  steps  in  re- 
spect to  the  exhibition,  and  to  abandon  all  idea  of  any 
exhibition  of  the  etchings  whatev^,  and  had  not,  since  he 
received  such  intimation,  taken  any  further  steps  what- 
ever in  promoting  the  exhibition,  but  in  fact  from  that 
time  had  wholly  and  altogether  abandoned  the  same 

After  setting  forth  a  correspondence  between  himself 
and  the  plaintiff's  solicitor,  he  said  that  the  defendant 
J.  T.  Judge  alone  compiled,  wrote,  or  prepared  the  cata- 
logue; and  that  the  same  had  been  printed  by  Strange, 
who  carried  on  business  as  in  the  bill  mentioned;  but  the 
defendant  denied  it  to  be  true  that  the  catalogue  had 
been  published,  except  so  far  as  the  aforesaid  eleven 
copies  of  such  catalogue  might  be  considered  publica- 
tion. He  said  he  only  saw  the  impressions  of  the  etch- 
ings once  before,  when  same  were  in  the  possession  of 
the  defendant  J.  T.  Judge,  except  one  impression,  which 


was  sent  to  be  mounted,  but  had  once  been  returned,  and 
has  never  had  the  impressionB  or  copies  thereof,  except 
the  aforesaid  one  impression,  or  any  of  snch  impressiona, 
in  his  possession,  custody,  or  power.  That  the  defendant 
J.  T.  Judge  and  he  were  the  only  persona  parties  to  or  in- 
terested in  the  provinonally  intended  pnblication  or  sale 
of  the  descriptiTe  catalogae.  That  he  received  instmctions 
or  directions  for  the  printing  or  publishing  of  sold  cata- 
logue  from  the  defendant  J.  T.  Judge,  on  the  2nd  of  Octo- 
ber, 1848;  and  that,  for  that  pnrpoee,  the  defendant  J.  T. 
Judge  furnished  him  with  a,  manuscript  of  the  catalc^e; 
that  he  printed  such  catalogue  in  pursuance  of  and  as  part 
of  the  agreement  between  him  and  J.  T.  Judge,  as  to  the 
expenses  and  profits  of  the  provisionally  proposed  exhibi- 
tioQ  of  the  impressions  of  the  etchings,  and  was  not  em- 
ployed to  print  the  catalogue  by  any  person,  nor  had  the 
defendant  given  credit,  nor  did  he  look  for  payment  for 
the  same,  from  any  persons  or  person ;  that  he  first  became 
connected  with  such  exhibition  so  provisionally  intended 
as  aforesaid,  and  with  such  provisionally  intended  publi- 
cation, in  the  manner  and  under  the  circumstances  therfr- 
inbefore  mentioned,  and  expected  to  be  paid  and  remune- 
rated for  such  printing  and  publication,  and  the  expenses 
incident  thereto,  out  of  the  profits  of  the  proposed  exhibi- 
tion, in  case  the  same  had  not  been  objected  to. 


Contemporaneously  with  the  above-mentioned  bill  was 
filed  an  information  by  the  Attomej/-Genfral  against  Ur. 
Strange  and  the  Prince,  as  defendants,  seeking  similar 
relief  in  respect  of  the  etchings  which  belonged  to  the 
Queen  to  that  prayed  by  the  bill.  The  information  was 
amended,  and  injunctions  were  obtained  upon  it  in  its 
original  and  amended  state. 

Mr.  Strtuige  also  put  in  an  answer  to  a  similar  effect  to 
what  he  had  put  in  to  the  bilL 
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Mr.  RuaseU^  Mr.  Warreuy  and  Mr.  Sidney  Svriih,  for  the      ^ 
defendant  Strange,  in  support  of  a  motion  to  dissolve  the       ] 
injunction  obtained  upon  the  bill,  so  £tf  as  it  restrained 
the  publication  of  the  catalogue. — ^The  publication  sought      ^ 
to  be  restrained  contains  nothing  more  than  a  description 
by  name  of  a  series  of  etchings  executed  bj  Iler  Majesty      ^ 
or  the  Prince,  describing  the  subjects   of  the  etchings,     Ik 
with  remarks  and  criticisms.    The  injunction  was  obtain- 
ed on  four  affidavits,  which  do  not  make  out  any  case  of 
impropriety  of  conduct  on  the  part  of  the  defendant  Mr. 
Strange.      It  can  scarcely  be  supposed  that  he  had  any 
evil  intention  when  he  took  the  course  of,  in  the  first 
place,  bringing  his  intended  publication  under  the  ^es  of 
the  very  parties  whom  he  was  charged  with  intending  to 
offend.    There  may  be  a  want  of  delicacy  in  the  conduct 
of  the  defendant,  and  a  want  of  comprehension  of  the  feel- 
ings of  persons  in  an  elevated  position,  but  there  has  been 
no  infringement  of  any  legal  right     No  one  has  a  l^al  . 
right  to  complain  of  the  publication  of  a  catalogue  de- 
scribing articles  in  his  possession,  letting  the  world  know 
what  they  were.    Another,  who  has  seen  the  articles  and 
acquired  a  knowledge  of  their  nature,  may  embody  in  a 
publication  the  result  of  the  exercise  of  his  own  facoltiea 
It  is  not  suggested  that  the  property  inthe  etchings  has  been 
interfered  with.    The  defendant  does  not  seek  to  publish 
even  a  likeness  of  them.    An  owner  of  a  print  is  not  the 
owner  of  a  description  which  a  stranger  has  made  of  it; 
nor  can  he  hinder  a  stranger  fsom  describing  it.    There 
is  no  authority  affording   the  least  ground  for  such  a 
proposition. 

There  are  two  classes  of  cases  in  which  injunctions  had 
been  granted.  To  one  of  them  belongs  the  case  of  Oee  v. 
PrUdkard  (a),  where  it  was  decided,  that,  if  A  writes  a  pri- 
vate letter  to  R,  the  property  of  that  private  letter  remains 
to  a  great  extent  in  A,  and  that  R  has  it  only  for  a  certain 

(a)  2  Swanst.  402. 


1848.  qualified  purpose  for  which  it  is  sent  to  him;  and  that, unless 
Panroi  there  is  conduct  on  the  part  of  A.,  giving  R  a  right  to  use 
■*"■"'  that  letter  and  to  print  it,  aa  there  was  in  the  case  of  Perci- 
Studsi.  valtrPhipps  (a),  A.,  in  respect  of  the  property  of  that  letter, 
*^**'^'"*  ^**  *  "8^'  **•  claim  the  interference  of  the  Court.  But 
Srusai.  that  doctrine  was  hased  upon  the  idea  of  property  in  the 
thing  published,  as  being  the  product  of  the  mind  of  the 
sender,  written  by  him  and  put  into  the  hands  of  another 
person  for  a  qualified  purpose  only.  Another  class  of 
cases — and  there  are  but  few  of  these — relate  to  lectures, 
which  students  are  allowed  to  attend,  as  in  the  cases  of 
Mr.  Abemethy'a  and  Mr.  Lawrence's  lectures  (b).  A  stu- 
dent took  notes,  and  proceeded  to  publish  them ;  but  the 
Court  held,  that,  the  property  in  the  composition  and  in 
the  thought  being  in  the  lecturer,  and  persons  being  ad- 
mitted to  possess  themselves  of  the  knowledge  contained 
in  that  composition,  only  under  a  certain  contract,  the 
Court  would  not  permit  their  publication  by  such  persons. 
But  the  principle  of  this  case  is  not  the  Bam&  His  Royal 
Highness  has  performed  certain  works  of  art;  another 
person  sees  them,  and  proceeds  to  describe  to  the  public 
what  they  are ;  thus,  "  This  is  a  copy  of  a  picture  by  an 
ancient  master,"  "  This  is  an  original  drawing,"  "  This  is 
on  such  a  subject,"  and  "  This  is  on  some  other  subject ;" 
all  being  accompanied  with  remarks  upon  the  seTeral 
works,  sometimes  as  to  the  mode  of  execution,  sometimes 
as  to  the  subject;  which  remarks  were  the  product  of  the 
author's  own  mind,  operating  upon  external  objects.  Is 
it  to  be  said  that  this  is  a  publication  which  ought  to 
be  restricted  T  Has  the  Court  ever  interfered  in  such, 
coses,  except  on  the  ground  of  property  in  the  pluntiffl 
What  right  of  property  is  there  here?  As  to  any  injury 
which  the  publication  may  inflict  on  the  feelings  of  parties. 
Lord  Sldon,  in  Oee  t.  Pritdiard,  laid  down,  that  a  Court 


(a)  3  T.  *  B.  19. 
(ft)  See  Atemtthy  t.  Huiehiiuon  3  L.  J.,  Chtmo.,  S09. 
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of  equity  could  not  advert  to  such  a  circumstance,  but 
could  only  interfere. 

Southey  Y.  Sherwood  (a)  also  shews  that  property  is  the 
sole  ground  of  equitable  interference.  Now  there  is  no 
assertion  of  property,  on  the  part  of  the  Queen  or  of 
Prince  Albert,  throughout  the  whole  bill 

In  the  amended  bill  it  is  alleged  that  the  defendant 
and  his  confederates  had  obtained  the  etchings  "in  some 
manner.''  The  bill  does  not  say  that  the  etchings  were 
fraudulently  obtained.  It  is  consistent  with  it  that  the 
defendant  may  have  obtained  copies  from  some  of  those 
private  friends  to  whom  her  Majesty  and  the  Prince  had 
thought  proper  to  give  them,  and  so,  that  they  may  have 
gone  lawfully  from  the  possession  of  her  Majesty  to  those 
persons.  Suppose  one  of  them  had  been  given  to  the  Em- 
peror of  Russia,  and  a  traveller  had  seen  it  in  the  Em- 
peror's palace,  might  he  not,  in  writing  his  travels,  de* 
scribe  this  as  well  as  any  other  work  of  art  ? 

A  decision  adverse  to  this  principle  would  interfere  with 
one  of  the  most  valued  rights  of  the  people  of  this  country 
— ^the  fireedom  of  the  press.  No  tribunal  of  the  country 
has  laid  down  the  doctrine,  for  two  hundred  years,  that  a 
person  may  not  look  upon  the  property  of  another,  and 
state  his  impressions  and  opinions,  provided  in  so  doing 
he  does  not  offend  against  the  law.  May  he  not  tell  ano- 
ther his  impressions  ?  and  if  so,  why  not  write  and  print 
them,  subject  to  rational  limitations  ?  Take  the  case  of 
abridgments.  If  a  person  writes  a  book  of  great  value,  and 
another  person  makes  a  bon&  fide  abridgment  of  it,  not 
being  colourable  or  fraudulent,  he  acquires  a  property  in 
that  abridgment,  and  is  equally  entitled  to  the  inter- 
position of  the  Court  in  favour  of  his  abridgment,  as  the 
owner  of  the  larger  work  is  in  favour  of  his  rights :  Oyles 
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(a)  2  Mer.  437. 
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n.  G.  s. 


T.  Willeow  (a).  The  defendant  does  not  allege  that  he  has 
property  in  these  etchings :  all  he  aska  is  liberty  to  in- 
form  himself  of  the  existence  of  them,  and  to  commtmi- 
cate  that  information  to  others. 

Hr,  Strange  by  his  answer  says  be  bad  no  reason  to 
believe  that  Mr.  Judge  bad  obtained  the  etchings  in  a 
surreptitious  or  dishonourable  manner.  The  qnestion, 
therefore,  is  one  of  legal  right  Could,  then,  the  plaintiff 
maintain  an  action  of  trover  or  on  the  case  for  the  cata- 
logue ?  If  so,  in  what  shape  ? 

By  the  Act  9  &  4  Vict,  c  3,  s.  2,  it  is  provided,  that 
the  plaintiff  shall  not  acquire  or  become  entitled  to  any 
estate  or  interest  in  any  property  real  or  personal,  to 
which  her  Majesty  may  be  or  become  entitled.  There- 
fore, the  bill  ought  to  have  distinguished  vhich  of  the 
etchings  were  the  property  of  her  M^esty,  and  which  of 
the  Prince.  Her  Majesty  is,  as  monarch,  a  corporation 
sole;  she  has  a  double  capacity,  political  and  personal,  and 
her  rights  as  to  property  are  defined  by  a  statute  which 
deprives  his  Royal  Highness  of  any  interest  in  such  etch- 
ings as  belong  to  the  Queen.  The  injunction  granted  in 
this  suit  must  therefore  be  dissolved  as  to  such  of  the 
etchings  as  are  the  property  of  her  Majesty,  on  the  ground 
of  want  of  interest  in  the  plaintiff.  And  as  neither  the 
bill,  nor  the  affidavits  on  which  the  injunction  proceeds^ 
point  out  which  these  are,  the  injunction  most  be  wholly 
dissolved. 

The  Solidior-Omeral,  Mr.  Seijeant  Ttdfourd,  and  Mr.  W. 
M,  Jamet,  for  the  plaintiff — Leaving  out  all  considerations 
of  propriety  and  morality,  and  dealing  with  this  as  a  plain 
question  of  law,  we  submit  that,  according  to  well-known  ' 
principles,  recognised  in  Courts  of  equity  from  the  earliest 
times,  the  injunction  is  clearly  sustainable.  The  case  does 
not  tnm  upon  the  question  of  copyright,  but  upon  the 
(a)  a  Atlc.  141. 


0A8BS  IN  CHAKCEBT. 


669 


clear  and  absolute  property  which  her  Majesty  and  his 
Royal  Highness  had  in  the  etchings,  copies  of  which,  with- 
out their  knowledge  and  without  their  consent,  it  was  pro- 
posed to  exhibit  for  the  pecuniary  profit  of  Mr.  Strange 
and  Mr.  Judge.  The  principle  is,  that  the  Court  will 
restrain  any  person  from  making  use  of  the  property  of 
another,  contrary  to  the  will  and  disposition  of  the  owner. 
This  principle  extends  to  property  of  every  description, 
and  one  species  of  property  is  as  much  regarded  as  an- 
other. 

The  value  of  the  property  in  question  in  this  case  can- 
not be  doubted.  The  circumstance  that  these  etchings 
have  proceeded  from  her  Majesty  and  her  Consort,  would, 
of  course,  attract  considerable  public  curiosity  and  at- 
tention. No  one  can  doubt  that  the  catalogue  itself  alone 
would  produce  a  large  profit  to  the  publisher.  It  would 
be  much  sought  after  and  bought  with  avidity  by  persons 
of  fashion  and  artists,  and  all  who  felt  an  interest  in  the 
Fine  Arts. 

The  importance  of  protecting  the  right  of  publishing  a 
catalogue  of  objects  of  interest  may  be  illustrated  by  many 
examples.  About  a  century  and  a  half  ago  the  Earl  of 
Arundel  returned  from  the  East  with  a  collection  of  mar- 
bles of  the  most  valuable  description,  which  he  presented 
to  the  University  of  Oxford.  Their  value  chiefly  consisted 
in  the  inscriptions  which  appeared  upon  them,  casting 
light  upon  the  chronology  of  Greece  and  ancient  history 
generally.  Can  any  one  doubt  that  a  descriptive  cata- 
logue of  those  marbles  would  have  been  a  most  interesting 
work,  of  great  value  and  great  importance,  and  would 
have  been  productive  of  large  profit?  Would  not  this 
Court  have  restrained  any  person  who  had  been  permit- 
ted by  the  Earl  of  Arundel  to  examine  the  marbles  from 
publishing  a  descriptive  catalogue  of  them? 

Might  a  person  go  into  the  library  of  a  literary  man, 

zz2 


184& 


Pbhtoi 
Albbbc 

An.-Go. 

V. 


670 


184& 


Pbihoi 
Albbbt 

V. 

Stbavob. 
AiT.-Gnr. 

V. 
BtVLAXQM, 


0ABE8  IN  OHANOBBT. 

and  give  an  account  of  any  literary  work  on  which  he  was 
engaged,  or  make  a  catalogue  of  all  his  manuscripts? 

Take  the  case  of  a  chemist  engaged  in  experiments  from 
which  most  important  results  had  been  obtained.  Would 
not  the  Court  interfere  to  prevent  the  publication  of  the 
results  derived  from  the  skill  and  industry  of  such  a  che- 
mist, by  a  person  who  had  been  permitted  to  witness  the 
experiments?  Upon  what  principle  does  the  Court  inter- 
fere to  prevent  the  publication  of  letters,  or  of  recipes  in 
medical  science?  Upon  the  principle  that  there  is  property 
in  these  things,  and  that  the  Court  of  Chancery  will  not 
permit  another  to  derive  a  benefit  by  infringing  the 
right  to  such  property.  [The  Vice-Ghancdlor. — Would 
a  discharged  banker's  clerk  be  allowed  to  publish  the  ac- 
counts of  all  the  customers?  I  do  not  mean  to  say  whe- 
ther that  has  any  analogy  to  this  case  or  not.]  We  submit 
that  he  would  not  Indeed,  the  point  was  decided  by  Vice- 
chancellor  Wigram  in  a  case  of  Tipping  v.  Clarke  (a).  In 
Maddin  v.  Ridiard8(m(b)y  notes  of  a  new  play,  "  Love  ii  la 
Hode,^'  had  been  taken  by  a  short-hand  writer,  and  the  play 
was  attempted  to  be  represented,  but  it  was  restrained. 
[The  Vice-Chancdlor.  —  Suppose  a  workman  admitted  in- 
to a  gallery  of  works  of  art,  to  arrange  it  or  execute  re- 
pairs, and,  while  there,  secretly  making  a  catalogue  of  its 
contents.  Could  he  publish  the  catalogue?]  We  sub- 
mit he  could  not.  [The  Vice-Chancdlar. — Is  there  any 
statement  whether  Mr.  Strange  asked  Mr.  Judge  how  he 
came  by  the  etchings?  It  seems  difficult  to  believe  that 
he  should  not  have  asked  the  question,  if  he  meant  to  act 
fairly.]  There  is  no  explanation  on  the  subject  It  has 
been  said,  that  there  has  been  here  no  violation  of  the  right 
of  private  property.  But  there  has  been  the  abstraction  of 
one  attribute  of  property,  which  was  often  its  most  valuable 
quality,  namely,  privacy. 


(a)  2  Hare,  383. 


(b)  Amb.  694. 
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All  the  cases  in  which  the  Court  has  interfered  to  protect 
unpublished  letters  or  manuscripts,  or  that  ideal  property 
which  a  man  acquires  in  the  remarks  made  by  himself,  pro- 
ceed upon  that  principle  of  protecting  privacy.  In  the  case 
of  pictures  there  is  no  perfect  copyright  or  statutable  pro- 
tection. In  literary  property  the  copyright  dates  from  the 
time  when  the  author  gave  it  to  the  world.  But  in  the  case 
of  etchings  and  prints  the  copyright  is  not  called  into  legal 
existence  until  certain  conditions  are  performed ;  and  there 
seems  to  be  no  statutory  protection  against  copying  a  paint- 
ing. It  appears  to  be  an  omission  in  the  Act,  the  words 
of  which  only  extend  to  engravings,  mezzotints,  &c. ;  so 
that  the  design  of  the  painter,  when  conveyed  in  form 
and  colour  to  the  canvass,  must  rely  upon  the  common 
law  for  protection.  [The  Vice-Cha/ruseUor, — Suppose  the 
servant  of  a  painter  to  make  a  copy  of  a  painting  in  his 
master's  studio.  Could  he  exhibit  it?]  We  submit  that 
he  could  not 

In  the  well-known  case  o{  Millar  v.  Taylor  (a),  Mr.  Jus- 
tice WiUes  said,  "  Suppose  a  man,  with  or  without  leave 
to  peruse  a  manuscript  work,  transcribes  and  publishes  it: 
it  is  not  within  the  Act  of  Queen  Anne;  it  is  not  larceny; 
it  is  not  trespass;  it  is  not  a  crime  indictable,  (the  phy- 
sical property  of  the  author,  the  original  manuscript,  re- 
mains) ;  but  it  is  a  gross  violation  of  a  valuable  right" 
And  again:  '^ Suppose  the  original,  or  a  transcript,  was 
given  or  lent  to  a  man  to  read,  for  his  own  use,  and  he  pub- 
lished it,  it  would  be  a  violation  of  the  author's  common^ 
law  right  to  the  copy.  This  never  was  doubted,  and  has 
often  been  determined.''  And  in  the  same  case,  Mr.  Jus- 
tice Totes,  who  differed  from  his  brethren  in  the  decision 
of  the  case,  agreed  with  them  in  the  view  which  they  took 
of  this  question.     He  said,  "  Most  certainly  the  sole  pro- 

(a)  4  Buxr.  2417. 
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lS4e.  prietor  of  any  copy  might  determine  whether  he  Toold 
Fkihoi  print  it  or  not  If  any  person  takes  it  to  the  press  with- 
'^"*  out  his  consent,  he  is  certainly  a  trespasser,  although  he 
Bruiai.  came  by  it  by  1^^  means,  as  by  loan  or  by  devolution, 
^  "'  for  he  trespasses  the  bounds  of  his  trust  Ideas  are  firee; 
***■"■•  but,  while  the  author  confines  them  to  his  study,  they  are 
like  birds  in  a  ca^^,  which  none  but  he  can  have  a  right 
to  let  By;  for,  till  he  thinks  proper  to  emancipate  them, 
they  are  under  his  own  domintoD.  It  is  certain  every 
man  has  a  right  to  keep  his  own  sentiments  if  he  pleases; 
he  has  certainly  a  right  to  judge  whether  he  will  make 
them  public,  or  commit  them  only  to  the  sight  of  his 
friends.  In  that  state,  the  manuscript  is  in  every  sense 
his  peculiar  property,  and  no  man  can  take  it  from  him, 
or  make  any  use  of  it  which  he  has  not  aathorised,  with- 
out being  guilty  of  a  violation  of  his  property.  And  as 
every  author  or  proprietor  of  a  manuscript  has  a  ri^t  to 
determine  whether  he  will  publish  it  or  not,  he  has  a  right 
to  the  first  publication ;  and  whoever  deprives  him  of  that 
priority  is  guilty  of  a  manifest  wrong,  and  the  Court  have 
a  right  to  stop  it"  Mr.  Justice  Yates  also  says,  that  an 
author's  case  is  exactly  similar  to  that  of  an  inventor  of 
any  mechanical  improvement:—"  Both  original  inventions 
stand  upon  the  same  footing  in  point  of  property,  whether 
the  case  be  mechanical  or  literary,  whether  it  be  an  epio 
poem  or  an  orrery.  The  inventor  of  one  as  well  as  the 
author  of  the  other  has  a  right  to  determine  wheUier  the 
world  ^tall  see  it  or  not" 

In  Tonaon  v.  Walker  (a).  Lord  Hardmcke  says,  "  It  is 
immaterial  whether  the  question  arises  on  letters  patent 
or  general  property:  both  are  to  convey  a  right  of  claim. 
I  will  only  say  that  there  is  no  determination  of  the  gene- 
ral  point      Cases  of  pirating  copies  from  unpublished 

(a)  3  SwiuiBt.  eei. 
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books  do  not  come  up  to  the  present  case ;  they  were  never 
made  public!  juris,  but  are  as  much  the  author's  as  any- 
thing in  his  closet.  Such  are  the  cases  of  Mr.  Webb,  Mr. 
Forrester,  and  Dr.  Burnett's  treatise  De  Statu  Mortuorum, 
in  Lord  Maodesfidd's  time.  The  strongest  thing  is  what 
is  said  by  the  Judges,  in  Seymour's  ease,  arguing  on  the 
genial  right."  Lord  £ldon,  in  SotUhey  ▼.  Sherwood  (a), 
said,  *^  If  this  publication  is  an  innocent  one,  I  apprehend 
that  I  am  authorised  by  decided  cases  to  say,  that,  whe* 
ther  the  author  did  or  did  not  intend  to  make  a  profit  by 
its  publication,  he  has  a  right  to  an  injunction,  to  prevent 
any  other  person  from  publishing  it" 

In  Webb  v.  Rose  (b),  a  bill  was  filed  by  the  son  and  de- 
visee of  Mr.  Webb,  the  conveyancer,  against  the  clerk,  for 
intending  to  print  his  father's  draught&  Sir  Joseph  Je- 
kyU  granted  an  injunction,  and  it  was  acquiesced  under. 
In  the  case  of  Pope  v.  Curl  (c)  (5th  of  June,  1741),  Lord 
Hardwicke  upon  motion  granted  an  injunction  as  to 
Pope's  Letters  to  Swift;  and  the  point  was  fully  consider- 
ed. Lord  Hardwicke  thought,  *^  sending  a  letter  trans- 
ferred the  paper  upon  which  it  was  wrote,  and  every  use 
of  the  contents,  except  the  liberty  and  profit  of  publishing." 

In  the  Duke  o/Queensberry  v.  Shelbbeare  (d)  (31st  of  July, 
1758),  an  injimction  was  granted  for  printing  the  second 
part  of  Lord  Clarendon's  History.  Lord  Clarendon  the 
son  let  Mr.  Francis  Qwyn  have  a  copy.  His  son  and  re- 
presentative insisted,  that  *'  he  had  a  right  to  print  and 
publish."  The  Court  was  of  opinion  that  Mr.  Francis 
Gwyn  might  make  every  use  of  it,  except  the  profit  of 
multiplying  in  print.  It  was  to  be  presumed  that  Lord 
Clarendon  never  intended  that  when  he  gave  him  a  copy. 
The  injunction  was  acquiesced  under;  and  Dr.  Shebbeare 
recovered  before  Lord  Mansfidd  a  large  sum  against  Mr. 
G-wyn,  for  representing  that  he  had  a  right  to  print 

{a)  2  Mer.  437.  (<?)  2  Atk.  342. 

(h)  2Bro.  P.C.  138;  4Buit. 2330.        (d)  2  Eden,  329. 
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Fbuob  or  paper  upon  wluch  the  impression  of  a  given  etching 
^^"*  has  been  struck,  has  no  more  right  to  ^ve  to  the  world  an 
Stuaac  account  of  the  etching,  vith  criticisms  upon  it,  without  the 
c.  consent  of  the  author,  or  to  give  the  names,  and  dates,  and 

.  fl™*""*-  features  of  it,  than  Gwynn  had  to  pabUsh  "  Lord  Claren- 
don's History"  because  he  had  possession  of  the  manoscript. 

With  regard  to  the  analog}^  sought  to  be  instituted  on 
the  other  side,  between  the  present  case  and  that  of  an 
abridgment  of  a  work,  we  are  willing  to  adopt  the  analogy; 
and  we  ask  the  defendant's  counsel  to  produce  a  case  in 
which  it  has  been  held  that  a  person  had  a  right  to  pub- 
lish an  abridgment  of  a  work  of  another  which  was  never 
by  publication  made  publici  juris.  The  law,  as  laid  down 
in  Millar  v.  Taylor,(a)  conclusively  establishes  the  con- 
trary of  such  a  proposition.  The  ailment,  in  fact,  pro- 
ceeds upon  a  confusion  of  the  right  of  property,  which 
is  here  invaded,  with  the  statutory  title  to  copyright 

Copyright  is  not  of  a  simple,  but  a  complex  nature,  in- 
volving two  conditions,  one  of  publication,  and  tlie  other 
of  exclusion.  An  author  claims  the  right  of  multiplying 
the  copies  of  his  work,  and  of  thus  securing  to  himself  pre- 
sent reputation  and  distant  fame;  and  he  also  claims 
the  advantage  of  excluding  by  statute  law  other  persona 
from  multiplying  copies  of  the  same  work. 

But  in  this  case  the  right  claimed  is  like  the  right  of 
an  author  to  his  unpublished  work.  It  is  the  ri^t  of  an 
artist  to  his  unpublished  engravings.  In  seeking  the  pro- 
tection of  that  right  from  violation,  he  claims  protection 
for  the  privacy  of  his  property,  the  privacy  being  a  valu- 
able element  of  it  The  subject  of  the  right  is  property 
in  its  highest  sense,  because  it  is  property  of  the  owner's 
creation — property  the  result  of  his  genius  and  skilL 

These  etchings  are  the  property  of  those  who  made 
them,  and  they  have  never  consented  to  a  use  of  them  bo- 

(a)  4  Bun.  S417. 
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ing  made  by  others.  They  have  the  right  which  accrues 
anterior  to  publication,  and  anterior  to  the  point  of  time 
at  which  copjrright  protection  is  given.  Suppose  a  man 
were  to  write  his  autobiography,  or  keep  a  journal  which, 
during  his  life,  he  might  wish  to  be  seen,  or  partly,  by  his 
children  or  others;  or  suppose  a  poet  desired  to  write  a 
poem  which  should  be  subsidiary  to  the  events  of  his  life, 
or  illustrative  of  them,  which  poem  he  designed  for  pub- 
lication after  his  death ;  and  suppose  either  the  writer  of 
the  autobiography  or  the  poet,  wishing  for  a  fair  copy  of 
his  work,  were  to  send  it  to  a  stationer,  or  intrust  it  to  a 
&iend  for  transcription,  and  that  this  stationer  or  friend 
thought  fit  to  make  another  copy  for  his  own  use;  and 
suppose  such  second  copy  to  have  been  dropped,  or  other- 
wise to  have  fallen  even  innocently  into  anybody's  hands 
who  might  seek  to  publish  it  to  the  world,  not  entire,  but 
in  the  shape  of  an  account  or  abridgment,  presenting,  not 
perhaps  in  the  language  of  the  author,  the  incidents  and 
circumstances  of  the  autobiography  or  the  poem,  and  all 
this,  not  only  to  the  great  annoyance  of  the  feelings  of  the 
author,  but  to  the  great  injury  of  the  property  of  the  work, 
no  one  could  doubt  that  such  a  forestalling  would  be  not 
a  mere  ideal  or  sentimental  injury,  but  a  great  and  griev- 
ous wrong.  Can  it  be  doubted  that  such  acts  were  a  vio- 
lation of  property,  and  entitled  to  redress?  And  how  do 
such  acts  and  those  now  complained  of  differ?  Suppose 
a  manager  obtained  the  manuscript  of  an  author,  and 
brought  it  on  the  stage  against  his  consent,  would  not  the 
same  principle  apply?  [The  Vice-CIuincdhr  referred  to 
Mwrray  v.  JEUiston  (a).]  There  the  tragedy  of  ''  Marino 
Faliero''  had  been  published,  and  on  that  ground  probably 
the  Court  of  Queen's  Bench  proceeded,  when  they  certi- 
fied to  the  Lord  Chancellor  that  an  action  could  not  be 
maintained  for  publicly  acting  the  tragedy.  But  even 
that  was  felt  to  be  a  hard  case,  and  it  was  considered  very 


1848. 


(a)  5  B.  &  A.  657. 
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unjust,  that  an  author  who  had  published  a  play  not  in* 
tended  for  performance  should  be  exposed  to  have  it  pub* 
liclj  condemned  without  his  concurrence.  Sir  Edward 
Bulwer  Ljtton's  Act  (a)  has>  however,  now  altered  the 
law  in  that  respect  But  Murray  ▼.  Mligtan  does  not 
apply  to  the  present  case,  where  there  has  been  no  pub- 
lication. 

This  catalogue  is  not  an  enumeration  of  pictures  which 
have  been  exhibited,  but  a  descriptiYe  account  of  objects 
in  which  it  has  been  conceded  no  one  had  a  right  of  pro- 
perty save  the  plaintiff,  and  of  an  exhibition  which  no 
one  had  a  right  to  make.  It  moreover  purports  to  give 
an  account  of  an  exhibition,  which  the  possessor  proposed 
to  submit  to  pubUc  inspection  in  such  a  manner  that  yean 
hence  posterity  would  receive  this  pamphlet  as  evidence 
that  there  had  been  a  display  of  this  kind  by  the  sanc- 
tion of  those  royal  personages  whose  names  appear  in  the 
title-page;  for  in  that  same  title-page  it  is  set  forth  that 
every  purchaser  of  the  catalogue  would  be  presented,  '^  by 
permission,'"  with  a  fac  simile  or  autograph  of  her  Majesty 
or  the  Prince,  as  they  may  select  The  catalogue  is  not 
a  mere  list,  but  contains  descriptions  taken  from  the  pic- 
tures themselvea  All  those  parts  of  it  which  consisted  of 
the  subjects,  dates,  and  execution  of  the  pictures  were  so 
taken ;  and  how  did  that  differ  from  the  case  of  a  person 
gaining  access  to  private  memoranda  or  pocket-books? 

And  this  opens  a  view  of  the  case  which  is  not  without 
its  value,  which  might  be  put  hypothetically.  Suppose 
her  Majesty  and  Prince  Albert,  struck  with  the  great 
importance  and  value  of  some  charitable  institution,  or 
moved  by  some  national  distress,  and  desiring  to  effect 
everything  in  their  power  for  the  amelioration  of  the  evil, 
should  be  induced,  by  the  promptings  of  benevolent  feeling, 
to  overcome  that  repugnance  against  unnecessary  publicity 
which  had  governed  them  in  the  present  transaction.    If 


(a)  3  &  4  WiU.  4,  c,  15;  6  &  6  Vict.  c.  46,  88.  20—22. 
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ihat  80  happened,  could  it  be  doubted  that  a  descriptlYe  ca- 
talogue of  the  works  of  art  of  which  theymight  have  been  so 
induced  to  allow  the  disposition,  would  be  a  very  important 
ingredient  in  the  profit  to  be  derived  for  such  a  purpose, 
or  that  the  property  or  value  would  have  been  materially 
deteriorated  by  a  premature  circulation  which  had  tended 
to  satiate  the  public  interest  in  the  circumstance?  Would 
not  that  be  a  direct  interference  with  an  attribute  of  pro- 
perty? The  defendant's  case  is,  that  if  I  can  obtain  by 
any  means  a  knowledge  of  a  work  of  any  rival  artist,  I 
may  anticipate  him,  and  produce  a  work  which  may  de- 
stroy the  value  of  his  when  he  gives  it  to  the  public. 

A  person  might  have  purchased  ,Mr.  Beckford's  cele* 
brated  collection  at  Fonthill,  under  the  impression  that 
he  was  entitled  at  least  to  any  profit  that  could  be  de- 
rived from  publishing  a  catalogue  of  such  an  aggregation. 
Here  catalogues  have  sold  for  a  high  price — ^that  of  Font- 
hill  is  one  instance,  and  that  of  Stowe  another.  Would  not 
the  property  in  such  catalogues  have  been  injured  by  a  pre- 
mature publication  of  the  contents  of  them?  A  man  has 
a  right  in  the  privacy  of  his  property  as  an  element  of 
value,  and  there  is  no  power  or  right  to  compel  him  to  be 
a  publisher  against  his  will. 

K  the  principle  is  to  prevail,  that  a  person  may  get  the 
productions  of  another  in  any  manner,  and  then  publish 
such  accounts  of  them  to  the  world  as  he  likes,  a  fatal  blow 
will  be  struck  at  all  privacy,  no  matter  whether  it  exists 
in  a  lofty  station,  where  it  is  confined  within  the  nar- 
row limits  of  a  domestic  circle,  at  all  times  necessarily 
much  encroached  upon  amidst  the  round  of  public  duty, 
or  whether  it  exists  in  the  humblest  ranks  of  life.  Whe- 
ther it  adds  pecuniary  value  to  property,  as  it  does  in 
many  cases,  or  is  only  prized  as  a  matter  of  affection  and 
remembrance  of  feeling — whether  the  result  of  destroy- 
ing privacy  may  be  to  inflict  pain  upon  the  feelings  of  the 
individual,  or,  as  in  the  present  case,  to  increase  the  honour 
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and  affection  in  which  he  is  held — such  considerations  are 
altogether  immaterial  to  the  question  at  issue. 

There  is  another  aspect  in  which  the  case  may  be  re- 
garded, ^id  that  is,  with  reference  to  the  mode  in  which 
the  etchings  were  acquired.  Supposing  Mr.  Strange  be 
as  innocent  as  he  declared  himself,  still,  having  derived 
possession  through  a  person  who  had  obtained  the  pro- 
perty by  a  breach  of  trust,  he  must  take  the  property  with 
all  the  infirmities  in  the  title  to  it  of  the  party  with 
whom  he  agreed  to  participate  in  the  profits.  In  Bridg- 
man  v.  Oreen(a),  Lord  Chief  Justice  WUmot  said  of  such 
a  state  of  things,  "  Let  the  hand  receiving  it  be  ever  so 
chaste,  if  it  came  through  such  a  corrupt  and  polluted 
channel,  the  obligation  of  restitution  must  follow."  And 
Lord  Sldott,  in  Abemethj/  v.  Hutchinaon  (b),  expressed  a 
similar  opinion. 

But  is  such  a  case  of  innocence  at  all  probable?  What 
could  Mr.  Strange  have  thought?  Could  he  have  believed 
that  Mr.  Judge  had  obtained  the  etchings  from  a  foreign 
potentate?  It  surely  most  have  startled  Mr.  Strange,  as 
a  respectable  and  intelligent  man,  doing  an  extensive 
business,  to  see  the  etchings  in  the  possession  of  an  indi- 
vidual whom  he  must  have  supposed  to  be  one  of  the 
last  persons  in  the  world  who  could  have  come  legiti- 
mately by  them.  Judge  came  to  him,  and  described  him- 
self as  connected  with  the  press,  and  living  at  Windsor. 
He  brought  sixty-two  engravings  with  him,  purporting 
to  be  the  productions  of  her  U^esty  and  Prince  Albert 
Did  Mr.  Strange  ash  Judge  any  questions  as  to  how  he 
obtiuned  them?  Would  that  not  naturally  have  been 
his  very  first  inquiry  under  such  peculiar  circumatancesf 
Here  was  a  private  individual  presenting  a  collection  of 
ber  Majesty's  and  the  Prince's  etchings;  and  was  it  possi- 
ble to  suppose  that  Mr.  Strange  asked  bim  no  questions,  or 


(a)  WilmoCa  Cttwa  Mid  Opinions,  68.      (b)  3  L.  J.,  Chuic.,  S19. 
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that  Judge  could  have  given  any  sensible  man  an  answer 
that  would  have  borne  the  slightest  scrutiny  as  to  how 
he  came  by  the  property?  A  pawnbroker  is  prohibited 
from  receiving  a  valuable  article  presented  to  him  by  a 
stranger,  (and  especially  so  if  the  article  is  one  that  it  is 
manifestly  improbable  that  the  party  offering  to  pledge  it 
could  ever  have  legitimately  obtained),  without  first  mak* 
ing  strict  inquiries  as  to  how  the  person  came  into  pos<- 
session  of  it;  and  if  a  valuable  article  were  offered  to  him 
at  a  very  low  price,  and  he  abstained  from  asking  the  par- 
ty bringing  it  any  questions,  it  is  a  very  fair  inference 
to  suppose  that  he  was  more  anxious  to  get  the  article  than 
scrupulous  as  to  the  means  by  which  it  was  procured. 

Mr.  Strange  says,  that  he  believed  Judge  purchased  them 
from  a  workman  named  Middleton.  The  charge  against 
Mr.  Strange  is,  that  he  has  sought  to  make  use,  for  his 
own  profit,  of  property,  which,  although  the  paper  or 
card  on  which  it  was  impressed  belonged  certainly  to 
Judge,  was  clearly  the  property  of  another.  The  designs^ 
which  alone  gave  the  article  its  value,  had  been  obtained 
from  a  person  in  a  situation  in  life  which  could  not  en- 
able him  to  be  honestly  possessed  of  these  etchinga  No 
reasonable  person  could  have  thought  that  Middleton,  a 
mere  journeymen  pressman,  had  a  right  to  the  etchings, 
or  could  sell  them  for  exhibition ;  and  consequently,  the 
inference  was  perfectly  irresistible,  that  Strange  must  either 
have  obtained  them  surreptitiously  himself,  or  have  agreed 
with  Judge  to  make  a  matter  of  profit  of  them,  knowing 
them  to  have  been  thus  fraudulently  obtained. 

The  right  of  property  has,  therefore,  in  this  instancOi 
been  manifestly  invaded  through  the  mediimi  of  a  breach 
of  trust.  On  this  ground  the  case  is  peculiarly  one  within 
the  jurisdiction  of  a  Court  of  equity,  which  can,  conse- 
quently, interfere  without  putting  the  plaintiff  to  establish 
his  mere  legal  right,  even  if  the  Court  should  take  a  dif- 
ferent view  from  that  which  we  have  submitted  to  it,  and 
should  consider  the  legal  right  subject  to  any  doubts  [They 
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also  cited  PaUn  v.  Oathercole  (a),  Oreen  v.  Fdgham  (6), 
Morris  v.  KeUy  (c),  and  Donaldson  y.  Beckett  ((2). 

Mr.  Russell,  in  reply. — The  only  ground  upon  which  the 
injunction  can  be  sustained,  is  a  right  of  property  which 
must  be  clear,  and  established,  and  acknowledged  by  the 
common  law  of  the  land,  and  not  a  speculative  or  theoreti- 
cal right  Coming,  as  the  plaintiff  does,  to  ask  for  an  in* 
junction,  it  is  for  him  to  shew  that  he  has  a  clear  and  cer- 
tain right  by  a  clear  and  certain  law,  and  that  the  defend- 
ant is  not  entitled  by  law  to  do  that  which  he  has  been 
doing.  When  a  copy  of  Martin's  picture  of  Belshazzar's 
Feast  had  been  made  for  the  Diorama,  Mr.  Martin  applied 
for  an  injunction ;  but  the  Vice-Oha/nctXlor  refused  it,  with- 
out even  calling  upon  the  counsel  on  the  other  side  for  a 
reply  (e).  That  his  Royal  Highness  might  have  a  complete 
and  perfect  copyright  in  these  etchings  may  be  conceded. 
But  they  have  been  published.  There  is  a  date  upon  them^ 
they  have  been  given  to  private  friends,  and  the  number  of 
impressions  made  has  apparently  been  considerable ;  for  not 
only  the  private  press  at  the  Castle  has  been  kept  at  work, 
but  Mr.  Brown  has  been  employed  to  strike  them  off.  It 
must  therefore  be  assumed  that  they  had  to  a  certain  ex- 
tent been  published  in  the  world.  Moreover,  it  was  no 
secret  that  Mr.  Judge  was  in  possession  of  these  oopie& 
But,  although  his  Boyal  Highness  may  have  a  property 
in  the  possession  of  these  etchings,  the  property  or  right  in 
the  description  of  them  is  altogether  a  different  matter. 

It  has  been  argued,  that  privacy  is  the  essence  of  pror 
perty,  and  that  the  deprivation  of  privacy  would  make  it, 
in  fact,  cease  to  be  property.  But  the  question  here  is 
not  of  that  kind;  the  question  is  not,  what  is  right  and 
fitting  to  be  done,  but  what  is  the  law  of  the  land.  The 
notion  of  privacy  is  a  notion  altogether  distinct  from  that 


(a)  1  Coll.  366. 
\h)  1  8.  <k  S.  398. 
(o)  IJ.  &  W.  481* 


(d)  4Buir.2408;  2 Bio.  P.O.  129. 
{e)  Martin  v.  Wright^  6  Sim. 
397. 
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of  property.    That  a  thing  belongs  to  a  man,  constitutes 
property;  that  another  man  should  or  should  not  see  it,  is 
not  property.    There  is  no  such  property  as  the  exclusive 
right  of  seeing  and  talking  about  property.    The  statutory      S 
right  of  the  Prince  in  the  etchings  may  prevent  any  one      ^ 
from , printing  and  publishing  copies  of  them;   but  Mr.       ^ 
Judge  had  this  collection  of  them,  and  so  having  them, 
had  he  not  a  right  to  look  at  them?  or  could  an  order  of 
the  Court  have  been  obtained,  to  prevent  him  shewing 
them  to  other  persons,  or  imparting  information  to  them? 
And  if  a  man  came  to  him  for  information  concerning 
these  articles,  is  there  any  legal  restriction  upon  the  ex- 
tent to  which  he  might  avail  himself  of  that  information, 
except  as  regards  a  violation  of  the  law  of  the  land,  or  an 
infringement  of  pubUc  morals  ? 

That  doctrine,  it  is  true,  might  be  pushed  to  an  incon- 
venient extent,  and  it  might  be  well  if  a  rule  could  be  laid 
down  by  which  the  invasion  of  that  which  is  strictly  pri- 
vate could  be  prevented;  but  that  is  not  now  the  law,  and 
never  can  be.  Some  of  the  conditions  on  which  the  hap- 
piness of  life  and  well-being  of  society  most  depend  are 
not  and  cannot  be  the  subjects  of  positive  law»  or  be  en- 
forced by  any  human  tribunal. 

Take  a  case  which  might  occur  of  there  being  private 
theatricals  at  Windsor,  in  which  amusement  persons  of  ex- 
alted rank  paitook,  and  to  witness  which  very  few  were 
invited.  Suppose  some  person  should  be  present  there, 
even  though  under  a  false  name  or  pretence,  how  could 
he  be  prevented  from  afterwards  giving  his  own  account 
and  description  of  what  he  had  seen,  and  interspersed,  too, 
if  he  chose,  with  criticisms  and  remarks  of  his  own,  how- 
ever painful  such  a  publicity  might  be  to  the  feelings  of 
parties  concerned  ?  If  there  were  any  circumstances  which 
attracted  public  attention  to  a  particular  individual,  any 
one  might  record  his  sayings  and  doings,  if  he  had  the  op- 
portunity, unless  in  violation  of  the  law  or  public  morals. 
Suppose,  for  example,  his  Royal  Highness  Prince  Albert 


1846.        vrote  verses.    A  person  knowing  this,  and  reading  the 
pBimn        verses,  might  inform  the  world  of  the  fact,  and  espresa 
^^i""       his  opinion  of  the  merits  and  demerits  of  those  verses.  So 
SiuaoK.      in  the  present  case.    His  Royal  Highness  has  devoted  « 
^"i*''''     ^*'"'  ^  ^^  hours  to  a  most  praiseworthy  porsoit,  which  he 
SruisK      seems  to  have  cultivated  with  great  succesa    The  catv 
logue  gives  a  list  of  the  subjects  of  some  sixty  of  his 
etchings,  and  also  the  order  in  which  they  have  been  exe- 
cuted, and  the  marks  upon  them.    What  by  such  an  ac- 
count was  said,  but  that  the  Prince  had  done  such  and 
such  things,  in  such  and  such  years,  and  in  such  and  such 
a  manner?     It  is  said  that  the  dates  and  figures  in  the 
catalogue  must  have  been  taken  from  the  etchings  them- 
selves.   But  Judge  having  the  etchings,  he  had  a  ri^t  to 
look  at  them,  and  if  he  got  a  fact  or  a  date  he  had  a  right 
to  publish  it     The  a^ument  on  the  other  side  amounts 
to  this :  that,  because  the  figures  1842  were  upon  the  etch- 
ing, and  are  found  also  in  the  catalogue,  the  property  in 
the  etching  has  been  taken. 

Then  as  to  the  supposed  breach  of  trust,  the  answer 
only  admits  that  Judge  had  received  the  etchings  from  a 
person  named  Uiddleton.  Who  that  person  was  does  not 
appear.  It  is  suggested  that  he  was  in  Kr.  Brown's  em- 
ploy; but  there  is  no  evidence  of  that. 

A  discussion  here  arose,  whether  the  three  affidarita 
used  on  the  6th  of  November,  (see  supra,  p.  657,)  could  be 
looked  at  for  the  purpose  of  the  present  motion;  and  it 
was  ultimately  held  that  they  could  not,  the  notice  eaid 
to  have  been  given  to  read  them  proving  insufiGcient 
This  circumstance  rendered  it  unnecessaty  to  decide  whe- 
ther, if  the  notice  had  been  sufficient,  the  affidavits  could 
have  been  received,  as  to  which  several  authorities  and  ar- 
guments were  adduced(a).    His  Honor  directed  the  reply 


(a)  This  point  waa  d«d<lod  up-     ception  of  the  atSdaviU.    See  1 
«ii  the  appeal  ftdveiHlj  to  the  n-     HnllftT.  26;  I  Uao.  A  G.  47. 
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to  proceed^  reserving  the  consideration  of  the  question 
whether,  if  the  affidavits  were  necessary  to  the  plaintiff's 
case,  an  opportunity  should  be  afforded  him  of  applying 
for  their  admission  in  evidence. 

Mr.  RusseU  then  proceeded  with  his  reply. — In  the  ori- 
ginal bill  there  was  no  suggestion  of  Judge  having  bought 
the  etchings  of  Middleton,  and  there  is  no  evidence  of  the 
latter  having  been  employed  by  Brown  in  the  manner  sug- 
gested. The  arguments  for  supporting  the  injunction  rest 
upon  the  assumption  of  two  facts,  of  neither  of  which 
is  there  any  evidence  upon  the  record  upon  which  the  in- 
junction was  obtained. 
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Notice  of  a  similar  motion  was  given  in  the  other  suit, 
and  it  was  arranged  that  there  should  not  be  a  separate 
argument,  but  that  the  result  should  follow  that  of  the 
motion  in  the  suit  commenced  by  bilL 


The  ViOB-CHANCBLLoa: — 

On  the  20th  of  October  last,  the  day  of  the  commence- 
ment of  this  suit,  the  plaintiff  obtained,  on  affidavits  with- 
out notice,  an  injunction  against  one  of  the  defendants,  a 
publisher  in  London,  to  this  effect: — 

[His  Honor  read  the  injunction.] 

The  bill  having  been  subsequently  amended,  by  adding 
defendants  and  otherwise,  more  affidavits  were  afterwards, 
on  the  6th  of  November,  filed  with  the  view,  as  I  collect, 
of  obtaining,  against  one  of  the  added  defendants,  Mr. 
Jasper  Tomsett  Judge,  who  has  been  styled  at  the  bar, 
'^  An  Author,''  an  injunction  similar  to  that  obtained  in 
October  against  the  publisher. 

And  such  an  injunction,  I  believe,  was  on  the  same  6th 
of  November  granted  and  is  still  in  force  against  Mr.  Jas- 
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per  Tomsett  Judge.  By  it,  however,  the  case  of  the  publish^ 
er,  restrained  by  the  injunction  of  October,  has  been  treat- 
ed on  each  side  as  not  affected;  and  I  so  treat  the  matter. 

In  December  the  publisher  filed  his  answer,  and  gave 
notice  of  the  motion  argued  before  me  previously  to  Christ- 
mas, of  which  I  have  now  to  dispose.  It  seeks  a  partial 
dissolution  of  the  injunction  of  October,  in  these  terms: — 

[His  Honor  read  the  notice  of  motion.] 

A  substantial  portion  of  the  injunction,  thus,  it  appears, 
is  left  unquestioned. 

The  leading  facts  for  present  consideration,  (taking 
them  only  from  the  four  affidavits  of  October,  the  "  Cata- 
logue,'" and  the  answer,  those  six  documents  forming  the 
evidence  on  which  the  publisher's  counsel  successfully  con- 
tended that  the  motion  should  be  solely  heard,)  may,  I 
think,  be  stated  thus: — ^A  lady  and  gentleman  (the  latter 
being  the  plaintiff)  having,  with  a  view  no  doubt  to 
rational  and  domestic  amusement,  learned  the  art  of 
etching,  executed  from  time  to  time,  for  their  private  use, 
several  works  of  this  description— some  from  drawings  by 
themselves— some  from  other  works  of  art  in  their  posses- 
sion. They  had  a  press  also  at  their  residence,  partly  by 
means  of  which,  and  partly  by  employing  a  printer  in  the 
country,  they  took  impressions  for  their  own  use  from  the 
plates.  The  plates  remained  in  the  exclusive  custody  of 
the  plaintiff's  Consort  or  himself,  except  while  temporarily 
with  Mr.  Brown,  the  printer,  for  the  purpose  just  mention- 
ed. Copies  of  a  few  of  the  impressions  were  given  by  the 
plaintiff  or  his  Consort  occasionally  (but  not  frequently)  to 
some  friends.  It  is  probable^  however,  or  certain,  that  of 
some  of  the  impressions  copies  were  never  given. 

In  this  state  of  circumstances  it  was,  that  in  October, 
1848,  appeared  the  production,  called  in  the  bill  and  in- 
junction, and  calling  itself,  a  "  Descriptive  Catalogue/' 
being  a  pamphlet  of  thirty  pages  or  more,  printed  by  the 
defendant,  the  publisher,  relating  to  the  etchings  that  I 
have  mentioned,  and  containing  a  list  of  impressions  from 
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them,  that  is,  from  sixty-three  or  sixty-four  different  plates, 
etched  partly  by  the  plaintiff,  and  partly  by  his  Consort. 
This  list  comprises  descriptions  of  the  works,  with  yarious 
remarks  upon  them,  including  very  energetic  commenda* 
tions,  and  of  these  not  a  few.  The  correctness  of  the  list^ 
howsoever  obtained,  seems,  in  point  of  enumeration,  and 
the  subjects  of  the  plates,  to  be  unquestionable,  while  the 
particulars  and  observations  added  may  be  inferred  to  be, 
if  not  wholly  accurate,  not  wholly  inaccurate. 

The  pamphlet  came  forth  in  a  printed  cover,  on  which, 
as  well  as  in  the  title-page,  it  professes  to  be  a  '^  Descrip- 
tive Catalogue"  of  a  "gallery  of  etchings/'  that  it  desig- 
nates by  the  names  and  rank  of  the  plaintiff's  Consort  and 
himself  The  cover,  emblazoned  with  an  impression  of 
the  Lady's  coat  of  arms,  announces  also,  that  every  pur- 
chaser of  the  pamphlet  will  be  presented,  "  by  permission, 
(so  it  says)  "  with  a  fac  simile  of  the  autograph  of  either, 
"  engraved  from  the  original,  the  selection  being  left  to  the 
purchaser,"  and  that  the  price  is  sixpence.  An  introduc- 
tory essay  or  narrative  preceding  the  list,  and  headed  by 
another  representation  of  the  coat  of  arms,  states  the  con- 
tents of  the  list  to  be  a  "  collection  of  etchings,"  "  per- 
fectly unique,"  executed  by  the  plaintiff's  Consort  and 
himself,  which  "the  proprietor"  (not  naming  him)  has 
been  induced  to  submit  "to  public  exhibition;"  and  after 
some  anecdotes,  some  selections  from  newspapers  of  the 
year  1 840,  and  some  very  perspicuously  expressed  compli- 
ments, declares  the  whole  collection  (that  is,  the  sixty-three 
or  sixty-four  etchings  or  impressions)  to  be  "now  sub* 
mitted  to  the  inspection  of  the  public,  und^  the  firm  per- 
suasion, and  in  the  full  confidence,  that"  a  numerous  class 
of  persons  mentioned  "  will  highly  admire,  and  duly  appre- 
ciate," and  so  on.  It  concludes  with  an  intimation,  not 
that  the  pamphlet  or  the  acquidtion  of  the  means  of  com- 
posing it,  was  oris,  but  that  the  abstaining  from  such  pro- 
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1849.        ceedings  would  be  "  worse  thati  a  theft."    This  is,  however, 
pI^      in  poetry. 

*"*■»*  The  defendant,  the  publisher,  printed,  it  eeems,  fifty-one 

Stuhai.  copies  of  the  pamphlet,  and  in  the  second  week  of  October, 
An.-aMM.  he  and  the  defendant  the  author  (for  the  letter  of  Ist  No- 
SruMflK  vember,  and  another  part  of  the  anaver,  shew  it  to  have 
been  the  act  of  both,)  caused  one  of  the  copies  to  be  deli- 
vered in  an  envelope,  addressed  to  the  Consort  of  the  plain* 
tiff,  (I  believe  a  blank  envelope),  at  their  residence;  and 
that  was  the  first  notice  of  the  publication,  the  first  notice 
of  a  proceeding  or  scheme  of  any  such  kind  as  it  declared, 
which  the  plaintiff's  Consort  or  himself  received. 

No  one  has  suggested,  or  seemed  to  suppose,  that  the  ex- 
hibition thus  remarkably  announced,  that  the  pablishing 
or  printing,  or  composing,  of  any  such  catalogue  or  pro- 
duction as  the  pamphlet,  or  that  any  publicity  on  the  sub- 
ject of  the  etchings  or  impressions,  was  ever  sanctioned  or 
intended  by  either.  The  plaintiff's  affidavit  of  October 
states,  that  although  copies  of  some  few  of  the  etchings 
have  been  given  (occasionally  and  very  rarely)  to  some  of 
the  personal  friends  of  his  Consort,  one  to  one  friend,  and 
one  to  another,  yet,  speaking  positively  as  to  himself,  and 
to  the  best  of  bis  belief  for  his  Consort,  no  such  collection 
as  that  advertised  for  exhibition  was  ever  given  by  them 
or  either  of  them,  or  by  their  or  either  of  their  permission; 
and  that  he  believes,  and  has  no  doubt,  that  no  such  col- 
lection could  have  been  formed,  except  by  impressions 
surreptitiously  and  improperly  obtained,  and  that  it  has 
been  so  formed;  and  that  he  believes  that  the  catalogue 
and  the  description,  and  other  remarks,  in  it,  could  not 
have  been  compiled  or  made,  except  by  means  of  the  pos- 
session of  the  impressions  of  the  etchings  so  surreptitiously 
obtfuned. 

Upon  this  and  the  three  contemporaneous  affidavits  I 
had  no  hesitation  in  granting  the  injunction  of  October, 
unless  as  to  the  catalogue^    And,  with  regard  to  that,  the 
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Better  course  seemed  to  me  to  be,  to  allow  the  injunction 
to  extend  to  it,  on  receiving  the  undertaking  given  on  the 
part  of  the  plaintiff,  and  also  by  his  solicitor,  to  abide  by 
any  order  as  to  damages  that  the  Court  might  thereafter 
make. 

The  answer  of  the  publisher  states  his  case  thus: — 

[His  Honor  read  the  portion  of  the  defendant  Strangers 
answer  above  set  out] 

Now  this  is  an  answer  di£Scult,  I  think,  or  impossible,  to 
read,  without  being  persuaded,  that  if  the  person  whose 
answer  it  is,  did  with  fair  meaning  what  he  says  he  did, 
he  acted  in  a  very  extraordinary  manner  indeed.  That, 
being  by  business  a  publisher,  by  residence  a  Londoner, 
and  of  an  age  so  mature  as  from  the  answer  appears,  he 
should  have  had  the  intentions  which  he  ascribes  to  him- 
self, and  should  nevertheless  have  printed  and  dealt  with 
the  pamphlet  as  he  did,  without  any  previous  or  accompa- 
nying communication  to  the  plaintiff,  or  any  servant  of  the 
plaintiff  or  of  his  Consort ;  should  moreover  have  done  so 
without  obtaining  or  endeavouring  to  obtain  information 
as  to  the  origin  or  nature  of  Middleton's  possession,  or 
Jasper  Tomsett  Judge's  title,  should  also,  printing  fifly-one, 
have  printed  only  fifty-one,  copies,  breaking  up  then  the 
type  (this  last  fact  not  being  represented  as  having  taken 
place  after  the  suit  or  after  any  remonstrance),  does  seem 
to  me  a  combination  of  circumstances  that  no  man  could 
hear  stated  without  surprise. 

I  confess  that, — not  attributing  any  weight  to  the  omis^ 
sion  or  reservation  of  the  place  of  exhibition,  and  the  hours 
and  price  of  admittance,  nor  forgetting  that  overt  acts  are 
not  always  sure  guides  to  the  interpretation  or  discovery  of 
thoughts,  or  that  a  certain  degree, — ^indeed  a  very  consider- 
able degree,-— of  attention  is  due  to  the  answer, — ^the  facts 
not  disputed  by  the  defendant,  whose  answer  it  is,  would, 
but  for  what  that  answer  has  sworn  as  to  his  intentions, 
have  rendered  it  in  my  mind,  to  say  the  least,  a  very  pro- 
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1849.        bable  conjecture  that  he  never  imagined  &  public  ezhibi- 
FuaoB        '''°"  "'^  ^^  impresaions  to  be  rationally  possible,  nor  print- 
^^■"*        ed  or  dealt  with  the  catalogue  for  any  other  purpose  than 
SiuiaM,      that  of  being,  in  common  language,  "bought  off." 
Ar.-Qi>.  That  this  waa  so  I  do  not  of  course  say ;  nor  is  it  neces- 

SnuHu.  sary  to  state  what,  if  I  had  to  try  Buch  an  issue  with  or 
without  the  answer  before  me,  would  probably  be  my  con- 
clusion. 

Whatever  opinion  ought  to  be  formed,  however,  of  his 
conduct,  it  is,  I  think,  a  proper  and  correct  inference  for 
every  present  purpose,  from  the  materials  before  me  on  this 
motion,  that  the  person  called  Hiddleton  in  the  answer,  by 
whatsoever  process  or  means  that  individual  had  obtained 
the  impressions  acquired  from  him  by  Mr.  Jasper  Tomsett 
Judge,  had  obtained  them  wrongfully  as  against  the  plain- 
tiff's Consort  and  the  plaintiff;  that  Mr.  Jasper  Tomsett 
Judge  did  not  gain  any  better  title  to  them  than  Mr.  Mid- 
dleton;  and  that  the  defendant,  the  publisher,  gained  no 
better  title  than  Jasper  Tomsett  Judge.  This  X  say,  inde- 
pendently of  the  circumstance,  that  the  injimction  of  Oc- 
tober is  sought  to  be  displaced  only  to  the  partial  extent 
which  has  been  already  noticed,  and  without  regarding 
the  state  of  the  cause  as  to  the  last-mentioned  person. 

Nevertheless,  upon  the  answer,  the  four  affidavits  of  Oc- 
tober, and  the  catalogue,  the  publisher's  counsel  contend, 
that  the  injunction  against  him  ought  so  far  to  be  dissolv- 
ed, insisting  that  the  portion  of  it  which  they  impeach  is 
not  supported  by  any  ground  of  title  that  a  Ck>nrt  of  jus- 
tice can  recognise  or  deal  with. 

They  contend,  in  substance,  that,  so  far,  the  plaintiff  com- 
plains of  an  offence  not  against  law,  but  against  manners; 
with  reference  to  which  Hr.  BuaseU  remarked,  in  effect, 
(and  I  agree  with  him,)  that  the  order  and  well-being  of 
life  depend  greatly  on  things  not  within  the  cognisance  of 
laws,  and  can  in  very  many  instances  not  be  protected  or 
vindicated  by  them.     It  was  asserted,  indeed,  by  a  great 
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orator  and  writer  of  the  last  generation,  and  perhaps  truly, 
that  manners  are  of  more  importance  than  laws,  as  giving 
their  whole  form  and  colour  to  our  lives.  Still,  however, 
some  breaches  of  good  manners  are  breaches  of  law  also. 
There  is  no  difficulty  here  about  the  former.  The  ques- 
tion, I  agree,  is  of  the  latter. 

The  defendants'  counsel  say,  that  a  man  acquiring  a 
knowledge  of  another's  property  without  his  consent  is  not 
by  any  rule  or  principle  which  a  Court  of  justice  can  ap- 
ply, (however  secretly  he  may  have  kept  or  endeavoured 
to  keep  it,)  forbidden  without  his  consent  to  communicate 
and  publish  that  knowledge  to  the  world,  to  inform  the 
world  what  the  property  is,  or  to  describe  it  publicly,  whe- 
ther orally,  or  in  print  or  writing. 

I  claim,  however,  leave  to  doubt  whether,  as  to  proper- 
ty of  a  private  nature,  which  the  owner,  without  infringing: 
on  the  right  of  any  other,  may  and  does  retain  in  a  state 
of  privacy,  it  is  certain  that  a  person  who,  without  the 
owner's  consent,  express  or  implied,  acquires  a  knowledge 
of  it,  can  lawfully  avail  himself  of  the  knowledge  so  ac- 
quired to  publish  without  his  consent  a  description  of  the 
property. 

It  is  probably  true  that  such  a  publication  may  be  in  a 
manner  or  relate  to  property  of  a  kind  rendering  a  ques- 
tion concerning  the  lawfulness  of  the  act  too  slight  to  de- 
serve attention.  I  can  conceive  cases,  however,  in  which 
an  act  of  the  sort  may  be  so  circumstanced  or  relate  to 
property  such,  that  the  matter  may  weightily  affect  the 
owner's  interest  or  feelings,  or  both.  For  instance,  the  na- 
ture and  intention  of  an  unfinished  work  of  an  artist,  pre- 
maturely made  known  to  the  world,  may  be  painful  and 
deeply  prejudicial  to  him;  nor  would  it  be  difficult  to  sug- 
gest other  examples. 

I  may  here,  perhaps,  remark  in  passing,  that  there  are 
several  offences  against  propriety  and  morals,  which,  though 
causing  most  serious  discomfort,  pain,  and  affliction  to  in- 
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dividuals,  the  law  refuses  to  treat  as  actionable,  nnlew 
these  offences  have  occasioned  some  recognisable  damage 
ofa  particular  kind,  which  it  designates  "special  damage," 
but  when  they  have  done  eo,  permits  to  be  brought  into 
litigation  and  to  be  redressed  civilly,  to  an  extent  propw 
tioned  to  substantial  justice,  and  therefore  frequently  much 
beyond  the  "special  damage"  which  alone  enabled  the 
proceeding. 

The  plaintiff's  counsel,  however,  contended,  that  the 
qnestioned  part  of  the  injunction  here  prohibits  only  that 
which  is  or  would  be  the  use  by  the  defendant  of  the  pliuin- 
tiff's  property,  or  that  of  the  plaintiff  and  his  Consort,  for 
purposes  of  pecuniary  gain  to  the  defendant,  or  some  other 
purpose  of  his  own,  without  consent;  and  this  view  of  the 
matter,  if  correct,  maybe  not  without  importance. 

It  was  suggested,  that,  to  publish  a  catalogue  of  a  collect- 
or's gems,  coins,  antiquities,  or  other  such  curiosities,  for 
instance,  without  his  consent,  woold  be  to  make  use  of  his 
property  without  his  consent;  and  it  is  true,  certainly, 
that  a  proceeding  of  that  kind  may  not  only  as  much  em- 
bitter one  collector's  life  as  it  would  flatter  another, — may 
be  not  only  an  ideal  calamity, — but  may  do  the  owner 
damage  in  the  most  vulgar  sense.  Such  catalogues,  even 
when  not  descriptive,  are  often  sought  after,  and  some- 
times obtain  very  substantial  prices.  These,  therefore^ 
and  the  like  instances,  are  not  necessarily  examples  merely 
of  pain  inflicted  in  point  of  sentiment  or  imagination: 
they  may  be  that,  and  something  else  beside. 

But,  as  I  just  now  observed,  and  ae  we  all  know,  pain 
inflicted  in  point  of  sentiment  or  imagination  is  not  always 
disregarded  in  courts  of  justice.  I  alluded  slightly  to 
cases,  of  which  some  Jdnds  of  calumny  and  seduction  are 
instances ;  and,  as  an  example  somewhat  different,  if  a  tres- 
pass upon  property,  the  damage  caused  by  which  is  so 
small  as  to  be  scarcely  appreciable,  and  to  be  compensable 
amply  by  the  smallest  coin,  be  accompanied  by  circum* 
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stances  of  oppression  or  malignity,  insolence,  affiront,  or 
reproach,  which  by  themselves  could  not  be  made  the  sub- 
ject of  an  action,  they  may  be  considered  in  the  suit  for 
the  trespass,  and  swell  the  damages  to  a  heavy  amount 

So,  too,  in  a  Court  of  equity,  I  apprehend  that,  if  a 
wrongAil  act  done  or  threatened  belongs  to  a  class  in  re- 
spect of  which  an  interposition  by  injunction  may  take 
place,  the  discretion  of  the  Court  in  acting  or  declining  to 
act  may  properly  be  influenced  by  considerations  not  suffi- 
cient of  themselves  to  warrant  judicial  interference;  nor 
do  I  suppose  that  Lord  Sldon,  in  Oee  v.  Pritchard  (a),  or 
elsewhere,  meant  to  lay  down  a  different  rule. 

The  analogy,  however,  or  supposed  analogy  to  the  present 
case,  upon  which  the  plaintiff's  counsel  appeared  mainly 
to  lay  stress,  was  that  of  manuscripts ;  and,  as  the  law  and 
various  authorities  upon  unpublished  writings  were  can- 
vassed at  the  bar  during  the  argument,  and,  I  think,  not  ir- 
relevantly, it  will  not,  probably,  be  quite  a  waste  of  time 
to  pause  awhile  upon  that  particular  subject 

The  decision  of  the  House  of  Lords,  inDanaidaon  v.  Beo- 
ket  (&),  was  not  inconsistent  with  the  answer  of  the  majority 
of  the  Judges  to  the  first  question  put  to  them  in  that  case ; 
namely,  **  Whether  at  common  law  an  author  of  any  book 
or  literary  composition  had  the  sole  right  of  first  printing 
and  publishing  the  same  for  sale,  and  might  bring  an  ac- 
tion against  any  person  who  printed,  published,  and  sold 
the  same  without  his  consent?"  which  was  in  the  affirma- 
tive, and  is,  I  believe,  generally  or  universally  agreed  to 
be  correct 

There  were  earlier  as  there  haye  been  later  authorities 
to  the  same  effect. 

In  Tonson  v.  Walker ,  which  was  in  1752,  the  point 
seems  treated  as  clear.  Lord  Hardimcke,  in  a  report  of  it 
given  by  Mr.  Swanston,  saying,  with  reference  to  "  casea 
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of  pirating  copies  from  unpublished  books,"  "  they  were 
neyer  made  publici  juris,  but  are  as  much  the  author's  as 
anything  else  in  his  closet.  Such  are  the  cases  of  Mr.  Webb, 
Mr.  Forrester,  and  Dr.  Burnett's  treatise  De  Statu  Mor- 
tuorum,  in  Lord  Mticclesfidd^s  time.'' 

Lord  Eldon,  too,  had  often  occasion  to  recognise  the  doc- 
trine. In  Southey  v.  Sherwood,  he  said,  ''  If  this  publica- 
tion is  an  innocent  one,  I  apprehend  that  I  am  authorised 
by  decided  cases  to  say,  that,  whether  the  author  did  or 
did  not  intend  to  make  a  profit  by  its  publication,  he  has 
a  right  to  an  injunction  to  prevent  any  other  person  from 
publishing  it"  By  "  innocent,"  of  course.  Lord  Eldon 
means  such  in  its  contents  that  the  law  can,  for  civil  pur- 
poses, recognise  property  as  subsisting  in  it,  which,  in  the 
instance  of  atheistical  writings,  and  others  liable  to  simi- 
lar considerations,  it  cannot  do. 

Nor  is  this  right  to  prevent  "  innocent"  writings  from 
being  published  without  the  consent  of  the  proprietor,  the 
author,  confined  to  those  instances  where  he  has  kept 
them  in  a  state  of  entire  privacy  and  secrecy  before  the 
invasion  complained  of.  The  right  is  not  lost  by  partial 
and  limited  communications  not  made  with  a  view  to 
general  publication,  as  is  shewn  by  several  cases, — ^that  on 
Lord  Clarendon's  History,  and  others. 

Among  them  is  one,  I  think,  concerning  a  paper  written 
by  Mr.  Burke.  MachUn  v.  Richardson  (a)  is  strong  in  this 
respect;  for  Macklin  had  allowed  his  popular  little  drama, 
though  remaining  in  manuscript,  to  be  played  several  times; 
and  to  that  decision  neither  Coleman  v.  Wathen  (&),  nor  the 
case  upon  "  Marino  Faliero,"  Murray  v.  EUiston  (c),  is  op- 
posed. 

Even  Mr.  Justice  Yatea  said,  in  Millar  v.  Taylor  (d), 
"  Most  certainly  the  sole  proprietor  of  any  copy  may  de- 
termine whether  he  will  print  it  or  not.     If  any  person 


(a)  Amb.  6d4. 
(ft)  6  T.  R.  246. 


(c)  5  B.  <k  A.  667. 

(d)  4  Burr.  2378. 
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takes  it  to  the  press  without  his  consent,  he  is  certainly  a 
trespasser,  though  he  came  bj  it  by  legal  means,  as  by  loan 
or  by  devolution;  for  he  transgresses  the  bounds  of  his  trust, 
and  therefore  is  a  trespasser/'  And  again,  "  Eveiy  man 
has  a  right  to  keep  his  own  sentiments,  if  he  pleasea  He 
has  certainly  a  right  to  judge  whether  he  will  make  them 
public  or  commit  them  only  to  the  sight  of  his  friends.  In 
that  state  the  manuscript  is,  in  every  sense,  his  peculiar  pro- 
perty; and  no  man  can  take  it  from  him,  or  make  any  use 
of  it  which  he  has  not  authorised,  without  being  guilty  of 
a  violation  of  his  property/' 

Now,  this  protection,  by  the  common  law,  of  literary 
compositions  that  have  never  been,  with  the  consent  of  the 
author,  the  owner,  generally  published,  cannot,  I  appre- 
hend, be  evaded  by  a  translation  (the  case  respecting  Dr. 
Burnett's  treatise,  mentioned  by  Lord  Hardwiche,  was,  un- 
less I  mistake,  upon  a  translation),  by  an  abridgment,  a 
summary,  or  even  a  review;  for  a  review  professes  to  treat 
of  the  general  character  of  the  work  reviewed,  to  analyse 
or  dissect  it,  and  to  shew  from  the  contents  some  reason 
for  the  praise  or  dispraise  which  it  may  be  the  particular 
critic's  task  to  disseminate. 

A  work  lawfully  published,  in  the  popular  sense  of  the 
term,  stands  in  this  respect,  I  conceive,  differently  from  a 
work  which  has  never  been  in  that  situation.  The  former 
may  be  liable  to  be  translated,  abridged,  analysed,  exhi- 
bited in  morsels,  complimented,  and  otherwise  treated,  in 
a  manner  that  the  latter  is  not 

Suppose,  however, — ^instead  of  a  translation,  an  abridg- 
ment or  a  review, — ^the  case  of  a  catalogue, — suppose  a 
man  to  have  composed  a  variety  of  literary  works  ("  inno- 
cent," to  use  Lord  Eldon's  expression),  which  he  has  never 
printed  or  published,  or  lost  the  right  to  prohibit  from  be- 
ing published, — suppose  a  knowledge  of  them  unduly  ob- 
tained by  some  unscrupulous  person,  who  prints  with  a 
view  to  circulation  a  descriptive  catalogue,  or  even  a  mere 
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1S4S.        list  of  tke  manuscripts,  without  authority  or  consent,  doar 
PuKOB       the  law  allow  this?    I  hope  and  believe  not    The  same 
^  principles  that  prevent  more  candid  piracjmust,  I  conceive, 

Sruaai.      govern  such  a  case  also. 

An.-Qmw.  gy  publishing  of  a  man  that  he  has  written  to  particu- 

Stuaoi.  lar  persons,  or  on  particular  subjects,  he  may  be  exposed, 
not  merely  to  sarcasm,  be  may  be  ruined.  There  may  be 
in  his  possession  returned  letters  that  he  had  written  to 
former  correspondents,  with  whom  to  have  had  relations, 
however  harmlessly,  may  not  in  after  life  he  a  recommend- 
ation, or  his  writings  may  be  otherwise  of  a  kind  squaiv 
ing  in  no  sort  with  his  outward  habits  and  worldly  posi- 
tion. There  are  callings,  even  now,  in  which,  to  be  con- 
victed of  literature,  is  dangerous,  though  the  danger  ia 
sometimes  escaped. 

AguQ,  the  manuscripts  may  be  those  of  a  man  on  ac- 
count of  whose  name  alone  a  mere  list  would  be  matter  of 
general  curiosity.  How  many  persons  could  be  mention- 
ed, a  catalogue  of  whose  unpublished  writings  would,  dur- 
ing their  lives  or  afterwards,  command  a  ready  sale 

The  question,  however,  does  not  turn  upon  the  form  or 
amount  of  mischief  or  advantage,  loss  or  gain.  .  The  au- 
thor of  manuscripts,  whether  he  ia  famous  or  obscure,  low 
or  high,  has  a  right  to  say  of  them,  if  innocent,  that,  whe- 
ther interesting  or  dull,  light  or  heavy,  saleable  or  unsale- 
able, they  shall  not,  without  his  consent,  be  published; 
and  I  think,  as  I  have  said,  that  to  use  a  dishonest  know- 
ledge of  .them  for  the  purpose  of  composing  and  publish- 
ing, and  so  to  compose  and  publish  a  catalogue  of  tJiem, 
amounts  to  a  publication  of  them  within  the  principle  of 
the  rule. 

Assuming  the  law  to  be  so,  what  is  its  foimdation  in 
this  respect?  It  is  not,  I  conceive,  referable  to  any  consi- 
deration peculiarly  literary.  Those  with  whom  our  com- 
mon law  originated  had  not  probably  among  their  many 
merits  that  of  being  patrons  of  letters;  but  they  knew  the 
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duty  and  necessity  of  protecting  property,  and  with  that 
general  object  laid  down  rules  providently  expansive, — 
rules  capable  of  adapting  themselves  to  the  various  forms 
and  modes  of  property  which  peace  and  cultivation  might 
discover  and  introduce. 

The  produce  of  mental  labour,  thoughts  and  sentiments 
recorded  and  preserved  by  writing,  became,  as  knowledge 
went  onward  and  spread,  and  the  culture  of  man's  under- 
standing advanced,  a  kind  of  property  impossible  to  disre- 
gard, and  the  interference  of  modem  legislation  upon  the 
subject,  by  the  stat.  8  Anne,  professing  by  its  title  to  be 
"  For  the  encouragement  of  learning,""  and  using  the  words 
''  taken  the  liberty,"'  in  the  preamble,  whether  it  operated 
in  augmentation  or  diminution  of  the  private  rights  of 
authors,  having  left  them  to  some  extent  untouched,  it 
was  found  that  the  common  law,  in  providing  for  the  pro- 
tection of  property,  provided  for  their  security,  at  least 
before  general  publication  by  the  writer's  consent, 

The  species  or  kind  of  the  thing  in  which  property  was 
claimed,  had,  of  course,  to  be  particularly  considered,  in 
considering  the  question  whether  a  right  in  it  was  invaded, 
and  how  invasion  should,  in  the  particular  case,  be  pre- 
vented or  redressed;  and  this  class  of  property,  by  nature 
not  corporeal  at  all,  or  not  exclusively  corporeal,  required 
to  be  defended  against  incorporeal  attacks,  and  not  at  all 
or  not  exclusively  against  bodily  assaults. 

Upon  the  principle,  therefore,  of  protecting  property,  it 
is  that  the  common  law,  in  cases  not  aided  nor  prejudiced 
by  statute,  shelters  the  privacy  and  seclusion  of  thoughts 
and  sentiments  committed  to  writing,  and  desired  by  the 
author  to  remain  not  generally  known.  This  has  been  in 
effect  often  judicially  declared,  nor  by  any  Judge  more 
distinctly  than  by  Lord  Eldxm^  upon  several  occasiona  In 
particular  in  Mr.  Southey's  case  (a)  he  said, "  It  is  to  prevent 

(a)  SotUhey  Y.ShenffOod^  2  Mer.  436. 


1848.  the  uee  of  that  which  is  the  excluriTe  property  of  anothCT 
Puaoi  that  an  iBJunction  is  granted."  And  again,  "  I  have  ex- 
**^'*  amined  the  cases  that  I  have  been  able  to  meet  vitb,  con- 
8cua«H,  taining  precedents  for  injunctions  of  this  nature,  «td  I  find 
'*^  that  they  all  proceed  upon  the  ground  of  a  title  to  the  pro- 

s''*"*     perty  in  the  plaintiff" 

Such  thesa  being,  as  I  brieve,  the  nstnre  and  founda- 
tion of  the  common  law  as  to  maxrascriptB,  independently 
of  Parliamentary  additions  and  sabtractions,  its  oper»- 
tion  cannot  of  necessity  be  confined  to  literary  subjects. 
That  vould  be  to  limit  the  rule  by  the  example.  Vher- 
ever  the  produce  ctf  labour  is  liable  to  invasion  in  an  ana^ 
logons  manner,  there  must,  I  sappose,  be  a  title  to  analo- 
gous protection  or  redress. 

To  consider,  then,  the  case  of  mechanical  wcM'ks,  or 
voi^s  of  art,  executed  by  a  man  for  hia  private  amusement 
or  private  use ;  whatever  prot«ction  these,  or  some  of  these, 
may  have  by  Act  of  Parliament,  they  are  not,  I  apprehend, 
deserted  by  the  common  law.  i 

The  principles  and  rules  which  it  ^plies  to  literary 
compoeitions  in  manuscript,  must  I  conceive  be,  to  a  con- 
siderable extent  at  least,  applicable  to  these  also.  Hr. 
Justice  Tatet,  in  MiUar  v.  Taylor  (a),  sud,  that  an  author's 
case  was  exactly  similar  to  that  of  an  inventiv  of  a  new 
mechanical  machine ;  that  both  ori^nal  inventions  stood 
upon  the  same  footing  in  point  of  property,  whether  the 
-case  were  onechanical  or  literary,  whether  an  epic  poem  or 
an  orrery;  that  the  immorality  of  pirating  another  man's 
invention  was  aa  gr«at  as  that  of  purloining  his  ideas. 
Property  in  mechanical  works  or  works  of  art,  executed  by 
a  man  for  his  own  amusement,  inatraction,  or  use,  is  b1> 
lowed  to  Bubsist  certainly,  and  may,  before  publication  by 
him,  be  invaded,  not  merely  by  oo^jixig,  but  by  descrip- 
tion or  by  catalogue,  as  it  appears  to  me.    A  catalogue  of 

(a)  4BIIR.S303. 
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such  works  may  in  itself  be  valuable.  It  may  also  as  ef- 
fectually shew  the  bent  and  turn  of  the  mind,  the  feelings 
and  taste  of  the  artist,  especially  if  not  professional,  as  a 
list  of  his  paper&  The  portfolio  or  the  studio  may  declare 
as  much  as  the  writing  table.  A  man  may  employ  himself 
in  private,  in  a  manner  very  harmless,  but  which,  disclosed 
to  society,  may  destroy  the  comfort  of  his  life,  or  even  his 
success  in  it  Every  one,  however,  has  a  right,  I  appre- 
hend, to  say  that  the  produce  of  his  private  hours  is  not 
more  liable  to  publication  without  his  consent,  because 
the  publication  must  be  creditable  or  advantageous  to  him, 
than  it  would  be  in  opposite  circumstances. 

Addressing  the  attention  specifically  to  the  particular 
instance  before  the  Court,  we  cannot  but  see  that  the  etch- 
ings executed  by  the  plaintiff  and  his  Consort  for  their 
private  use,  the  produce  of  their  labour,  and  belonging 
to  themselves,  they  were  entitled  to  retain  in  a  state  of 
•rivacy,  to  withhold  from  publication.  That  right,  I  think 
it  equally  clear,  was  not  lost  by  the  limited  communica- 
tions which  they  appear  to  have  made,  nor  confined  to 
prohibiting  the  taking  of  impressions,  without  or  beyond 
their  conseSt,  from  the  plates  their  undoubted  property.  It 
extended  also,  I  conceive,  to  the  prevention  of  persons  un- 
duly obtaining  a  knowledge  of  the  subjects  of  the  plates, 
from  publishing  (at  least  by  printing  or  writing,)  though 
not  by  copy  or  resemblance,  a  description  of  them,  whether 
more  or  less  limited  or  summary,  whether  in  the  form  of  a 
catalogue  or  otherwise. 

But  I  am  satisfied,  I  repeat,  that  the  means  of  compos- 
ing and  forming  the  catalogue  in  question  nmst,  upon  the 
materials  now  before  the  Court,  be  taken  to  have  been 
obtained  unduly,  that  is,  without  the  consent  of  the  plain- 
tiff, without  that  of  his  Consort,  and  without  any  right, 
moral,  equitable,  or  legal.  Can  I  then  deny  it  to  be  an 
interference  with  another's  property^    I  think  not. 

The  defendant  appears  to  me  to  have  been,  seeking  to 
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make  use,  for  his  own  purposes,  of  what  does  not  belong  to 
him.  That  the  object  of  printing  and  publishing  the  cata- 
logue was  money,  was  gain,  no  man,  of  course,  can  doubt; 
and  that  it  would  be  very  saleable ; — ^that,  were  copies  of  it 
to  be  multiplied,  edition  after  edition  would  find  ready 
purchasers  (with  or  without  the  superfluous  bait  of  the  co-> 
pied  autograph)  is  highly  probable,  for  reasons  8u£Scient- 
ly  obvious, — I  do  not  say,  on  account  of  the  gentle  address 
or  graceful  indirectness  of  the  compliments,  or  the  ser- 
vice to  history  of  the  memoirs,  (those  are  merely  the  gar- 
nish,) but  on  account  of  the  solid  and  substantial  part  of 
the  publication, — ^the  simple  catalogue. 

What,  however,  can  be  the  defendant's  right,  or  that 
of  any  person  but  the  owners  of  the  plates,  to  this  bene- 
fit? It  is  for  them  to  use,  or  bestow,  or  withhold,  nor  can 
a  stranger  be  allowed  to  say  that  they  do  not  want  it. 
They  alone  are  entitled  to  decide  whether,  and  when,  and 
how,  and  for  whose  advantage  their  property  shall  be  made 
use  of. 

I  think,  therefore,  not  only  that  the  defendant  here  is 
unlawfully  invading  the  plaintiff's  right,  but  also  that  the 
invasion  is  of  such  a  kind  and  affects  such  property  as  to 
entitle  the  plaintiff  to  the  preventive  remedy  of  an  injunc- 
tion; and  if  not  the  more,  yet,  certainly,  not  the  less,  be- 
cause it  is  an  intrusion, — an  unbecoming  and  unseemly 
intrusion, — an  intrusion  not  alone  in  breach  of  conven- 
tional rules,  but  offensive  to  that  inbred  sense  of  propriety 
natural  to  every  man, — ^if  intrusion,  indeed,  fitly  describes 
a  sordid  spjring  into  the  privacy  of  domestic  life, — ^into  the 
home  (a  word  hitherto  sacred  among  us),  the  home  of  a 
family  whose  life  and  conduct  form  an  acknowledged  title, 
though  not  their  only  unquestionable  title,  to  the  most 
marked  respect  in  this  country. 

To  relax  the  restraint  that  has  been  imposed  on  the  de- 
fendant is,  consequently,  what  I  am  not  now  at  least  pre- 
pared to  do. 
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It  is  another  question,  whether,  as  a  condition  of  the 
continuance,  he  is  or  is  not  entitled  to  require,  that,  at 
this  stage  of  the  cause,  a  case  shall  be  directed  for  the 
opinion  of  a  Court  of  law,  or  an  action  be  brought  against 
him. 

It  has,  indeed,  been  more  usual  perhaps  of  late  years 
than  formerly,  and  is  often  just  when  an  injunction  has 
been  granted  without  notice,  for  the  purpose  and  on  the 
ground  of  protecting  a  merely  legal  right  (on  which  foot- 
ing alone  I  have  been  treating  this  matter),  to  take  such  a 
course  upon  an  interlocutory  application  to  dissolve  it, 
where,  at  least,  there  is  doubt  or  difficulty  as  to  law  or 
fact,  but  not  sufficient  at  once  to  displace  the  injunction. 

I  think  it,  therefore,  as  well  to  address  myself  to  some 
views  of  this  application  that  hitherto  I  have  scarcely 
alluded  to.  Among  the  amendments  of  the  bill  that  have 
been  mentioned  was  a  charge  that  some  of  the  impressions 
in  question  were  produced  thus:  namely,  that  certain  of 
the  plates  were  given  to  Mr.  Brown,  for  the  purpose  of 
printing  certain  impressions  of  them  for  the  plaintiff's  Con- 
sort and  the  plaintiff,  and  that  Mr.  Brown  employed  there- 
on one  Middleton,  who,  without  Mr.  Brown's  consent  or 
knowledge,  and  in  violation  of  the  confidence  reposed  in 
him,  took  impressions  of  them  for  himself,  and  that  Jasper 
Tomsett  Judge  had  bought  or  in  some  manner  obtained 
the  same  from  Middleton.  This  charge  having,  as  I  have 
said,  been  introduced  after  the  first  injunction,  is  not  veri- 
fied by  either  of  the  affidavits  of  October,  but  must  have 
been  under  the  eyes  of  the  publisher  and  his  solicitor  and 
counsel,  while  the  answer  was  in  preparation;  and  it  is  to 
be  observed,  that  the  answer,  though  mentioning  more 
than  once  the  name  of  Middleton,  contains  no  denial, 
though,  I  assume  also,  no  admission,  that  any  person  so 
called  was  or  had  been  in  Mr.  Brown's  service  or  employ- 
ment 

The  motion,  however,  was  conducted  before  me  in  such 
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a  manner  that,  until  the  reply  had  commenced  and  made 
some  progrese,  I  vaa  under  the  perauuion,  and  I  think 
reaeonabljr,  if  not  necessarily,  that  the  allied  fact  of  Mid- 
^™*"""-  dleton,  the  person  from  whom  Jasper  Tomsett  Judge  ob- 
tained the  sixty-three  or  sixty-four  impressions  in  quefr- 
tion,  having  been  a  workman  in  Ur.  Brown's  employment, 
was  agreed  on  each  side  to  be  in  evidence,  or  to  be  true. 
In  the  reply,  however,  the  leading  counsel  for  the  defend- 
ant, the  publisher,  said  that  he  disputed,  and  that  it  had 
never  been  intended  to  admit  on  his  part,  that  any  person 
called  Middleton  was  or  had  been  in  Hi.  Brown's  employ- 
ment. This  produced  a  discussion  at  the  bar,  in  which 
the  pluntiCs  counsel  contended,  that  the  denied  concea- 
sioQ  had  been  made  by  the  counsel  opposed  to  them ;  that 
the  fact  disputed  was,  however,  proved  by  some  or  one  of 
the  affidavits  of  November;  that  notice  had  been  given  of 
reading  those  affidavits,  and  that  they  were  admissible,  at 
least  on  this  point  The  pluntiffs  counsel  also  adverted 
to  the  circnmstance  that,  on  the  12th  of  December  (the  day 
before  the  hearing  of  the  motion  began)  an  affidavit  was  * 
filed  on  the  publisher's  part,  though  his  counsel  did  not 
make  use  of  it  I  was  of  opinion  that  a  notice,  expressed  in 
terms  sufficiently  clear,  had  not  been  given  of  reading  either 
of  the  affidavits  of  November  (whether  on  a  sufficient  no- 
tice either  of  them  could  or  could  not  have  been  allowed 
fur  any  purpose  to  be  read),  though,  that  the  notice  serv- 
ed had  been  intended  by  the  plaintiff's  soliutors  to  extend 
to  those  affidavits,  I  had  little  or  no  doubt,  nor  was  I  quite 
satisfied  that  the  other  solicitor  had  not  so  understood  it 
likewise.  The  plaintiff's  counsel  then  asked  that  the  hear- 
ing of  the  motion  should  be  stopped  and  adjourned,  in  or- 
der to  enable  a  freah  notice  of  reading  to  be  given,  and  to 
have  the  case  argued  unambiguously  on  that  footing.  To 
this  I  should  have  acceded  if  the  publisher's  counsel  had 
not  objected ;  but  as  they  did  object,  I  declined  to  consent, 
and  the  plaintiff's  counsel  not  desiring  to  make  any  iiirther 
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observations  on  the  itctnal  case,  the  reply  was  continued, 
and  the  ailment  concluded  with  the  bill  as  amended,  the 
affidavits  of  October,  the  catalogue,  and  the  answer,  as  the 
only  materials. 

Now,  in  this  I  was  at  least  strict  enough ;  but  it  was  not 
only  a  question  of  dissolving  or  varying,  at  a  defendant^ 
instance,  an  injunction  obtained  against  him  without  no- 
tice, on  which  occasions  the  Court  is  generally  strict  with 
plaintiffs;  it  was  also  one  represented  by  the  defendant^ 
answer,  and  by  his  counsel,  as  affecting  his  reputation; 
and  if  they  thought  advantageous  the  course  that  they 
elected  thus  for  him,  it  was,  as  it  seemed  to  me,  just  to 
allow  the  matter  to  proceed  in  its  actual  state. 

Now,  had  it  appeared  before  the  Court  on  this  occasion, 
that  the  person  called  Middleton  in  the  answer  had  been 
in  Mr.  Brown  s  employment,  and  that  it  was  a  correct  in- 
ference from  the  facts  in  evidence,  that  he  had  availed 
himself  of  that  employment  to  obtain  improperly  the  im- 
pressions which  were  acquired  from  him  by  Mr.  Jasper 
Tomsett  Judge,  I  should  not  have  had  the  least  hesitation 
in  saying  that,  the  motion  being  refused,  it  would  not  be 
right  to  resort,  at  this  stage  of  the  suit,  if  at  any,  toa  jury 
or  to  a  Court  of  law;  for  not  only,  as  Lord  Tenierden  said 
in  Mvrray  v.  Heaik  (a),  is  an  engraver,  having  contracted  to 
engrave  a  plate,  and  to  appropriate  the  prints  taken  from 
it  to  the  use  of  another,  liable  at  common  law  (independ- 
ently of  any  Act  of  Parliament)  to  an  action  for  the  breach 
of  that  contract,  but  the  conduct  of  Mr.  Brown,  if  he  had 
taken  from  the  plates  impressions  beyond  his  order  or 
commission,  and  retained  them  without  authority,  nor  less 
the  conduct  of  Middleton,  if  he,  being  in  Brown's  service, 
had,  by  a  double  infidelity,  been  guilty  of  so  acting,  must 
have  been  considered,  in  the  language  of  the  bill,  a  viola- 
tion of  confidence,  or,  in  more  homebred  and  pithy  words. 
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a  breach  of  trust,  and  that  not  in  a  technical  eense  mere- 
ly. The  phrase  is  not  always  used  by  lawyers  in  a  sense 
peculiar  to  themselves.  They  and  the  rest  of  the  world 
sometimes  agree  in  thus  describing  a  transaction,  and 
when  it  happens  so, — when  popularly  as  well  as  legally  a 
transaction  is  called  a  breach  of  trust, — we  may  he  assure 
ed  that  it  is  not  one  to  boast  of. 

Certainly,  the  accusation  brought  against  Uiddleton  by 
the  bill  is,  if  true,  disgraceful  to  him,  -and,  if  he  had  tempt- 
ers or  accomplices,  to  them  likewise, — the  more  so  in  his 
instance,  since  meanness  and  treachery  are  as  little  the 
characteristics  of  the  class  of  workmen  in  this  countiy  as 
of  any  class  in  it;  and  the  more  so  with  regard  to  a 
tempter  or  an  accomplice,  if  there  was  any,  because  the 
workman  was  probably  the  poorer  and  less  educated  man. 

It  might,  therefore,  have  been  more  satisfactory  had  Mt. 
Middleton,  or  Mr.  Jasper  Tomsett  Judge,  or  each  of  them, 
been  a  deposing  witness  for  the  publisher  on  this  occasion; 
nor  has  a  single  reason  for  the  absence  of  any  such  affida- 
vit suggested  itself  to  my  mind  or  been  su^ested  to  me, 
which  is  not  unfavourable  to  his  contention,  except  (if  it 
is  an  exception),  this : — that  be  hod  a  right  so  to  construct 
and  conduct  his  case  upon  the  motion  as  to  render  the  in- 
troduction of  a  fifth  affidavit  on  the  plaintiff's  part  diffi- 
cult or  impossible. 

But  whoever  and  whatever  Middleton  was, — howsoever 
he  may  have  conducted  himself,  he  did  not,  in  my  opinion, 
I  repeat,  confer  a  better  right  than  he  had  himself  on  Jas- 
per Tomsett  Judge,  nor  did  Jasper  Tomsett  Judge  confer  a 
better  right  than  he  had  on  the  publisher. 

And  if  Middleton  v/as  Brown's  servant  orworkman,  and 
guilty  of  the  breach  of  trust  charged  by  the  bill,  that  must, 
I  apprehend,  make  this  suit  something  more  than  a  suit 
for  protecting  a  right  merely  legal  It  would  be,  for  every 
substantial  purpose  of  the  cause,  exactly  as  if  Ur.  Brown 
had  given  the  impressions  to  the  defendant  the  publisher. 
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He  has,  however,  certainly,  I  think,  a  right  to  say,  for 
the  purposes  of  this  motion,  that  such  a  breach  of  trust  is 
not  proved.  But  he  cannot,  in  my  opinion,  maintain  that 
his  mode  of  dealing  with  the  case,  both  in  the  answer  and 
upon  the  motion,  has  not  been  sufficient  to  raise  a  judicial 
suspicion  that  it  is  proveable;  nor  do  I  think  that  suspicion 
proper  to  be  disregarded  in  considering  whether  a  Court  of 
law  shall  or  shall  not  now  be  resorted  to. 

But,  were  it  to  be  disregarded,  I  should  still  not  think 
the  facts  known  with  sufficient  fulness  to  render  the  send* 
ing  a  case  to  law  at  present  prudent,  and  should  think 
an  action  now  at  least  of  doubtful  utility,  without  admis- 
sions, the  nature  and  extent  of  which  could  not  probably 
at  present  be  well  defined  or  well  ascertained. 

These  considerations,  however,  are  not  alL  The  cata- 
logue professes  to  be  connected  with  a  public  exhibition  of 
the  works  of  art  described  in  it,  and  to  be  for  the  purpose 
of  that  exhibition.  But  the  exhibition  has  not  taken 
place,  is,  according  to  the  answer,  not  to  take  place,  and  is, 
by  the  unquestioned  part  of  the  injunction,  prohibited  from 
taking  place.  The  answer,  saying  too,  that  there  have  been 
printed  only  fifty- one  copies  of  the  pamphlet,  (the  total 
selling  price  of  which,  at  his  own  rate,  would  be  at  the  ut- 
most IL  58.  6d,)  adds,  that  he  has  parted  with  several  of 
them,  and  that  the  type,  moreover,  has  been  broken  up. 
He  has  also  the  benefit  of  the  undertaking  given  to  this 
Court  in  October,  that  has  been  already  mentioned. 

If,  then,  it  is  right  to  refuse  the  motion,  as  I  have  upon 
my  view  of  the  actual  evidence  and  the  law  stated  my 
opinion  to  be,  can  it  on  the  whole  be  useful  or  justifia- 
ble to  require  the  plaintifi^  to  go  at  the  present  time  and 
stage  into  another  Court?  In  my  judgment  not.  To  do 
so  would,  I  think,  be  less  than  justice  to  him,  and  more,  if 
not  less  than  justice,  to  the  defendant  the  publisher. 

The  order,  therefore,  that  I  make  is,  to  refuse  the  mo- 
tion without  prejudice  to  any  question  in  the  cause,  and 
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1848.  with  a  reeervatioQ  of  the  costs,  the  plaintiff  and  Hr.  White 
Fkukis  ^  solicitor  continuing  the  ondertaking  already  giTen, 
^'-^*'  and  giving  aiso  an  undertaking  either  to  speed  the  cauM^ 
Sruxaa.  (in  the  language  of  IjcbxI  Hardvnch^a  order  in  Tonaon  ▼. 
An^CtaM.  j^aiker  (a) ),  or  to  prosecute  it  with  diligenca  There  may 
fiiusoa.      be  liberty  to  apply. 

The  motion  iu  the  accompanying  suit  was  treated  at  the 
bar  by  the  publiaher'i  counael,  and  I  think  also  by  the 
plaintiff's  counsel,  as  one  that  must  be  dealt  with  as  this, 
and  abide  the  same  result  The  same  order,  coneeqoently, 
in  substance  must  be  made  upon  that^  but  onutting,  as  it 
ought  I  suppose  to  omit,  any  mention  of  costs. 

I  do  not  see  why  both  suits  should  not  be  ready  to  be 
heard  in  Trinity  Term  next,  or  sooner.  And,  &om  their 
nature,  the  Court  will  probably  be  disposed  to  hear  them 
wheneTer  ready. 


This  order  was  affirmed  on  appeal     (See  I  Hall  & 
Twells,  I;  1  Macnaghten  &  Oordon,  25). 


The  defendant  Jasper  Tomsett  Judge  pnt  in  his  an- 
swer to  the  bill  stating  to  the  following  effect: — ^That  he 
had  been  informed,  and  believed  it  to  be  true,  that  there 
existed  impressions  from  the  etchings  which  had  not  hoen 
and  were  not  placed  in  any  of  the  private  apartments  of 
her  Majesty  at  Windsor.  That  he  had  seen  impressions 
from  etchinf^  of  her  Majesty  and  her  Consort  his  Royal 
Highness  the  Prince  Albert  at  the  printing-office  of  Mr. 
Brown,  of  Castte-street^  Windsor.  That  he  had  been  in- 
formed, and  believed  it  to  be  true,  that  the  sud  Hr. 
Brown  was  employed  by  her  Majesty  and  her  Cuisort 
to  print  and  did  print  some  copies  £rom  the  siud  draw- 
in)  3  Swbiut.  681. 
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ings  or  etchings,  or  some  of  them,  so  made  by  her  Ma- 
jesty and  her  Consort  as  aforesaid ;  and  that  the  impres- 
sions which  he  saw  at  the  said  Mr.  Brown's  were,  as  he  was 
informed  and  believed,  printed  at  the  said  printing-office  of 
the  said  Mr.  Brown,  and  not  by  means  of  the  private  press  in 
the  bill  and  information  mentioned.  That,  in  or  about  the 
month  of  September  or  October,  1840,  he  was  first  aware 
of  the  existence  of  any  drawings,  etchings,  or  impressions 
from  etchings  made  by  her  Majesty  or  by  her  Consort,  or 
by  either  of  them;  and  that,  about  the  said  month  of  Sep- 
tember or  October,  1840,  the  defendant  for  the  first  time 
had  opportunities  of  seeing  and  then  saw  some  waste  im- 
pressions from  such  etchings,  at  the  printing-office  of  the 
said  Mr.  Brown.  That  the  impressions  of  the  aforesaid  etch- 
ings which  the  defendant  saw  at  the  said  Mr.  Brown's  appear- 
ed to  the  defendant  to  be  spoiled  or  dirty  impressions.  That, 
until  the  early  part  of  the  year  1841 ,  the  defendant  did  not 
possess  nor  had  ever  had  in  his  possession  any  one  or  more 
of  the  said  impressions  taken  from  any  of  the  drawings  or 
etchings  of  her  Majesty  and  his  Royal  Highness  Prince 
Albert,  or  either  of  them.  That,  in  the  early  part  of  the 
year  1841,  the  defendant  obtained  possession  of  an  impres- 
sion of  one  of  the  aforesaid  etchings,  viz.  an  impression 
firom  the  same  plate  as  that  numbered  30  in  the  catalogue, 
which  was  then  given  to  the  defendant  by  Mr.  Charles  Pro- 
vert,  an  assistant  in  Mr.  Brown's  libraiy,  as  of  no  intrinsic 
value;  and  that  such  impression  was  a  waste  one,  taken, 
as  the  defendant  was  informed  and  believed,  for  the  pur- 
pose of  proving  the  plate,  and  was  in  a  rumpled  state,  but 
the  same  was  prized  by  the  defendant  as  the  work  of  her 
Majesty  the  Queen  and  his  Royal  Highness  the  Prince 
Albert  That,  about  three  or  four  years  ago,  as  near  as 
the  defendant  could  recollect,  he  was  informed  by  the  said 
Mr.  Charles  Provert,  that  certain  spoiled  and  waste  im- 
pressions from  the  aforesaid  etchings  of  her  Majesty  the 
Queen  and  his  Royal  Highness  the  Prince  Albert  were  in 
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1849.  the  Ii&ads  of  a  person  of  the  name  of  Middleton,  who  was 
FsuoB  '^^  person  employed  to  work  them  off.  That  the  said 
■*"■»»  Middleton  was  an  entire  stranger  to  the  defendant  at  the 
Sruaoi.  time  such  last-mentioned  communication  was  made  to  him. 
An^i*.  f^ffX  lie  Tpas,  about  a  year  or  two  afterwards,  informed  by 
SiuaaB.  ]|{r.  Bandell,  a  gentleman  residing  near  Windsor,  diat  Hid- 
dleton  had  shewn  him  the  said  impressions,  and  that  Mid- 
dleton  neither  made  a  secret  or  mystery  about  possessing 
the  said  impressions,  nor  evinced  any  hesitation  in  shew- 
ing them  to  the  defendant;  and  that  the  defendant  had 
been  informed  and  believed,  that  Middleton  openly  shewed 
the  aforesaid  impressions  to  several  persons,  and  stated 
they  were  for  sale,  and  that  he  had  been  offered  money  for 
them.  That,  about  two  years  ago,  to  the  best  of  the  de- 
fendant's recollection  and  belief,  he  for  the  first  time  saw 
the  aforesaid  impressions,  which  were  then  in  the  posses- 
sion of  Middleton,  and  then  inspected  them.  That  the 
impressions  were  posted  on  the  leaves  of  a  portfolio,  and 
that  many  of  them  were  in  a  dirty  and  apparently  spoiled 
or  torn  state,  and  appeared  to  the  defendant  to  be  in  every 
respect  as  they  had  been  represented  to  him,  waste,  spoiled, 
and  dirty  impressions,  and  such  as  would  have  been  thrown 
on  one  side  in  any  copper-plate  printer's  office  in  England 
as  valueless,  or  only  fit  to  be  used  in  copper-plate  printers' 
offices  as  bottoms  to  put  under  plates  as  they  went  through 
the  press.  That,  notwithstanding  the  condition  in  which, 
upon  inspection,  the  defendant  found  the  impressions  to 
be,  he  was  still  anxious  to  possess  them,  to  preserve  them 
as  curiosities.  That,  at  the  time  he  saw  such  impres^ons, 
he  had  not  the  most  remote  idea  of  obtaining  them  for  the 
purpose  of  exhibiting  them.  That,  having  ascertained  that 
Middleton  had  no  objection  to  part  with  the  impression^ 
the  defendant  offered  him  a  small  sum  for  them,  viz.  40& 
or  50s.,  which,  however,  Middleton  declined  to  accept;  and 
that  the  defendant  left  him  without  coming  to  any  terms 
for  the  purchase.     That,  in  the  month  of  August  or  Sep- 
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tember,  1847,  the  defendant's  son,  J.  A.  F.  Judge,  one  of  the 
defendants,  was  desirous  to  see  the  said  impressions,  hav- 
ing been  informed  by  the  defendant  Jasper  Tomsett  Judge 
that  they  were  curiosities  and  were  for  sale;  and  that,  for 
that  purpose,  in  the  month  of  August  or  September,  1847, 
J.  A.  F.  Judge  went  with  the  defendant  Jasper  Tomsett 
Judge  to  the  residence  of  Middleton,  at  Eton,  and  that 
Middleton  then  and  there  shewed  them  the  impressions. 
That,  during  such  last-mentioned  call  upon  Middleton, 
the  defendant  Jasper  Tomsett  Judge  asked  Middleton 
how  much  he  was  then  disposed  to  take  for  the  impres- 
sions in  his  possession,  to  which  he  answered,  that  he  had 
not  quite  made  up  his  mind;  and  that  no  arrangement 
was  then  come  to  for  the  purchase.  That,  after  the  expi- 
ration of  some  months  from  such  last-mentioned  interview 
with  Middleton,  the  defendant  Jasper  Tomsett  Judge  told 
Mr.  Charles  Provert,  Mr.  Brown's  assistant,  of  the  offer 
which  he  had  made  to  Middleton,  and  requested  Mr.  Pro- 
vert  to  ascertain  from  Middleton  (who  waa  then  occasionaUy 
employed  in  Mr.  Bn)wn's  printing-office)  what  he  would 
really  take  for  the  impressions;  and  that  Mr.  Proyert^ 
some  time  afterwards,  said  that  Middleton  would  sell  them 
for  51.  That,  three  or  four  months  afterwards,  and  early 
in  the  month  of  August,  1848,  the  defendant  Jasper  Tom- 
sett Judge  bought  them  of  Middleton  for  the  said  sum  of  52L, 
being  at  the  rate  of  about  la.  Sd.  each,  (there  being  about 
sixty-three  of  such  impressions,)  and  took  them  away  with 
him  in  the  small  portfolio  in  which  the  greater  number  of 
them  were  pasted.  That,  when  he  so  purchased  the  im- 
pressions, he  had  no  doubt  that  Middleton  had  a  right  to 
sell  the  same;  and  that,  at  the  time  the  defendant  so  pur- 
chased them,  he  had  no  idea  of  exhibiting  any  of  them. 
That  he  understood,  that,  according  to  the  custom  of  the 
trade,  waste,  spoiled,  or  dirty  impressions  of  a  print  were 
invariably  retained  by  the  printer  thereof  That,  when  he 
so  purchased  the  impressions,  he  believed  that  Middleton 
had  a  right  to  such  impressions;  and  he  submitted  and 
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1849.  insisted,  that  Uiddleton  had  such  right  to  retun  all  such 
ftiMOB  'waste,  spoiled,  or  dirty  impressionii;  and  that  such  impre»- 
Ai.Bau  sions  were  not  and  never  were  the  property  of  her  Majesty 
BnuMi.  the  Queen  or  of  her  Consort  his  Royal  Highness  the  Prince 
Ak.^1i>.  ^bart ;  and  that  they  had  not  nor  had  either  of  them 
S*"*""*'  any  right  of  property  in  such  impressions  or  any  of  them. 
And  he  suhmitted  and  humhly  insisted,  that  neither  her 
Uajesty  the  Qaeen  nor  his  Boyal  Highness  the  Prince  Al- 
bert had  or  had  either  of  Uiem  any  right  of  prc^>erty  in  the 
aforesaid  impressionB  or  in  any  of  them;  and  that  he  the 
defendant  had  in  lav  a  right  to  retain  the  sama  And  he 
suhmitted,  that,  at  all  events,  her  Majesty  the  Queen  had 
no  right  of  property  in  any  of  the  drawings  or  etchings,  or 
impressions  &om  the  same,  which  had  been  done  or  exe- 
cuted by  his  Royal  Highness  the  Prince  Albert  alone ;  and 
that  her  Majesty  the  Queen  had  no  joint  right  of  property 
in  any  such  impressions  with  hia  Royal  Highness  the 
Prince  Albert;  and  that  the  plaintiff  had  no  right  in  this 
suit  to  restrun  the  exhibition,  publication,  or  disposition 
of  the  impressions  made  or  executed  by  the  Queen  or  any 
of  them;  and  the  defendant  humbly  insisted,  that  the 
plaintiff  mght  to  have  distinguished  what  drawings  or 
etchings,  or  impressions  from  the  same,  the  plaintiff  claim- 
ed as  his  own  property.  The  defendant  Jasper  Tomsett 
Judge  also  pnt  in  an  answer  to  the  information  to  a  simi- 
effect  

The  bill  and  information  were  by  consent  diamlssed  as 
against  the  defendant  J.  A.  F.  Judge. 


Both  causes  now  came  on  tat  hearing  evidence  having 
been  gone  into  on  the  part  of  the  plaintiff  and  the  At- 
torney-General, and  being  to  the  same  effect  as  the  affida- 
vits already  stated. 

The  defendant  J.  T.  Judge  had  obtained  an  order  to  de- 
fend in  form4  pauperis. 


OASBS  IN  CHAKOE&T. 

The  8dicit(yii^0enerdly  Mr.  Seijeant  Talfiurd,  and  Mr.  IT. 
M.  James,  for  the  plaintiff,  said,  that,  as  regarded  the  de* 
fendant  Strange,  it  was  proposed  merely  to  take  a  decree 
for  a  perpetual  injunction,  and  not  to  ask  for  costs  against 
him,  as  he  appeared  to  have  been  possibly  misled  by  the 
defendant  J.  T.  Judge,  and  to  have  acted  inconsiderately 
merely. 

Mr.  Russdl  and  Mr.  Warren  consented  to  this  decree,  on 
behalf  of  the  defendant  Strange,  and  expressed  his  acknow- 
ledgments for  the  lenient  course  taken  towards  him. 
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On  the  counsel  for  the  plaintiff  proceeding  to  read  the 
depositions, 

Mr.  Sidney  Smithy  for  the  defendant  J.  Tomsett  Judge, 
objected,  that  they  were  wrongly  intitled,  the  name  of  the 
defendant  J.  A.  F.  Judge  being  omitted  in  the  title.  He 
contended,  that  the  circumstance  of  the  bill  having  been 
dismissed  as  against  this  defendant,  did  not  affect  the 
title  of  the  causQ,  unless  his  name  was  removed  from  the 
record  by  amendment ;  and  that,  therefore,  the  depositions, 
being  intitled  in  a  cause  which  had  no  existence  on  the 
records  of  the  Court,  could  not  be  the  subject  of  an  indict- 
ment for  peijuiy,  and  consequently  could  not  be  used. 

The  Solicitar-'Oeneraly  Mr.  Seijeant  Talfourdy  and  Mr. 
W.  M.  JameSy  for  the  plaintiff,  were  stopped  by  the  Court 

The  Vioe-Chancellob  held,  that  the  depositions  were 
properly  intitled. 


The  hearing  of  the  cause  then  proceeded. 

Mr.  Sidney  SmUh,  for  the  defendant  Jasper  Tomsett 


1649. 

PBIKOI 


An.-QBr. 
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Judge. — The  case  of  this  defendant  iH  mateiially  different 
&om  that  of  the  defendant  Strange,  and  has  not  heen  con- 
sidered during  the  previous  arguments.  As  regards  this 
defendant,  the  bill  seeks  relief  in  respect  of  six  matters: 
first,  that  the  defendant  may  deliver  up  to  the  plaintiff  all 
impressions  and  copies  of  the  several  etchings  in  the  plead- 
ings mentioned,  made  hy  the  plaintiff ;  secondly,  an  injuno* 
tion  to  restrain  the  defendant  &om  exhibiting  the  etchings; 
thirdly,  an  injunction  against  making  engravings  or  copies 
thereof,  or  in  any  manner  publishing  the  same;  fourthly, 
an  injunction  against  parting  with  or  disposing  of  the 
same;  fiflhly,  an  injunction  against  publishing  and  print- 
ing the  descriptive  catalogue  in  the  pleadings  mentioned, 
or  any  work  being  or  purporting  to  be  a  catalogue  of  the 
Biud  etchings;  and  lastly,  the  bill  seeks  that  all  the  copies 
of  the  catalogue,  in  the  possession  or  power  of  the  defend- 
ants, may  be  given  up  to  be  detitroyed. 

With  respect  to  the  second,  third,  and  fourth  heads  of 
relief,  the  defendant  Mr.  Judge  offers  no  objection.  The 
defendant  does  not  contend  for  a  right  to  publish  the  catar 
logue  in  its  present  form.  He  however  submits,  that  he  is 
not  by  law  under  any  obligation  to  deliver  up  the  impres- 
sions of  the  etchings  in  hia  possession;  that  he  has  a 
legal  right  to  detain  the  copies  of  the  catalogue,  as  at  pre- 
sent printed;  and  that  he  is  not  precluded  from  publish- 
ing a  catalogue  of  a  similar  character,  providing  he  abstains 
&om  introducing  into  such  catalogue  the  royal  arms,  or 
any  remarks  calculated  to  induce  the  belief  that  the  same 
is  published  "  by  permission,"  or  under  authority. 

The  grounds  upon  which  the  defendant  contends  that  he 
is  \mder  no  legal  obligation  to  deliver  up  the  etchings  are: 
first,  that  the  plaintiff  has  not  by  his  bill  entitled  himself 
to  a  decree  for  such  delivery  up;  and  secondly,  that  hb 
pleadings  do  not  sufficiently  allege  a  title  in  him  to  such 
copies  of  etchings,  nor  distinguish,  with  precision  and  cer- 
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tainty,  the  etchings  claimed  hy  him  from  those  claimed  by 
her  Majesty;  thirdly,  that  the  right  to  have  the  impres- 
sions delivered  up  is  a  question  for  the  jurisdiction  of  a 
Court  of  law,  and  not  for  this  Court. 

The  allegation,  that  the  etchings  were  made  as  in  the 
catalogue  mentioned,  is  not  a  sufficient  allegation  of  a  pre- 
sent right  of  property  in  the  plaintiff,  to  enable  this  Court 
to  make  such  a  decree  as  is  asked;  and  moreover,  the 
plaintiff  ought  distinctly  and  specifically  to  have  stated  by 
his  bill  which  etchings  he  claims  as  hb  property.  It  is 
impossible,  as  the  record  is  framed,  for  the  Court  to  decree 
with  certainty,  or  the  officers  of  the  Court  accurately  to 
define,  what  particular  copies  of  etchings  are  to  be  deli- 
vered up  in  this  suit,  and  what  copies  in  pursuance  of  the 
decree  to  be  made  in  the  information.  Suppose  two  art- 
ists, wholly  unconnected  in  partnership,  to  have  executed 
a  hundred  works  of  art,  and  a  catalogue  of  the  same  to 
iiave  been  published,  and  copies  of  their  works  to  have 
been  withheld  from  them,  would  it  have  been  competent 
for  the  one  artist  in  his  bill  to  have  comprised  all  the  works 
of  the  other  artist,  and  without  distinguishing  them,  and 
to  have  sought  a  decree  for  the  delivery  up  of  his  own  pro- 
ductions? And  could  the  other  artist  have  taken  the 
same  course?  From  the  peculiar  relation  of  the  artists  in 
this  suit,  there  can  be  no  joint  property  in  these  etchings. 
Although  it  is  admitted,  that,  after  each  subject-matter 
enumerated  in  the  catalogue,  it  is  stated  by  whom  the  same 
has  been  drawn  and  etched,  that  is  an  insufficient  allega- 
tion of  property,  and,  with  regard  to  some  of  the  etchings, 
the  right  of  property  is  rendered  more  vague  and  indistinct 
from  the  circumstance  of  the  same  subject  being  drawn  by 
her  Majesty  and  etched  by  Prince  Albert,  or  drawn  by 
Prince  Albert  and  etched  by  her  Majesty  and  the  Prince, 
as  occurs  (amongst  others)  in  Nos.  30  and  31  of  the  cata- 
logue.   A  decree  cannot  be  made  on  so  uncertain  a  record : 


1849. 
Fbikob 

AriHKHT 

V, 

Strahoi. 

A!IT.-GXV. 

BnuvoB. 


Cefl  V.  Sajfward{a),  Crotmng  v.  HonorQ^,  Wormaid  ▼.  Dt 
Litle{e),  Bakor  t.  Harwood(d), 

The  right  to  have  the  impreseioni  delivered  op  is  a 
question  for  the  jurisdictioii  of  a  Court  of  l&w,  and  not 
for  this  Court;  there  is  no  instance  of  a  specific  chattel 
being  ordered  to  be  delivered  up,  where  the  right  of  pro- 
perty is  in  dispute^  The  defendant  by  his  answer  submits^ 
that  it  is  the  practice  for  a  printer,  and  that  he  is  at  liberty 
to  retain  the  impreesioQ  struck  off  by  him,  for  the  piirpoee 
of  trying  the  plate.  It  is  perfectly  dear,  that  if  be  de- 
stroyed such  an  impreBBion,  the  owner  of  tbe  plate  could 
have  no  remedy.  The  power  on  dte  part  of  the  pressman 
to  desbvy  the  trial  impresuon,  is  utterly  inconsistent  with 
a  right  of  the  owner  of  the  plate  in  that  impreseioD.  The 
right  to  the  paper  upon  which  the  several  impressions  were 
made,  clearly  does  not  belong  to  the  pluntiff, — the  labour 
bestowed  in  producing  the  impressioD  is  not  the  plaintiff's, 
neither  are  the  pains  and  labour  bestowed  in  cleaning  and 
restoring  the  impressions. 

This  is  not  one  of  those  cases,  where  a  'paxty  by  mixing 
his  property  with  that  of  another,  forfeits  his  own  property. 

In  CoUnim  v.  Sim/ma  (e),  Mr.  Colbum  had  obtained  an 
injunction  to  restrain  the  publication  of  a  hand-book,  as  a 
piracy  of  a  portion  of  Dr.  Qranville's  "Spas  of  England;" 
and,  at  the  hearing,  the  defendant  submitted  to  have  the 
injunction  made  perpetual;  but  the  question  remained,  as 
to  the  delivery  of  the  copies  on  band.  On  this  question 
Yice-Chancellor  Wigram,  eud :  "  I  have  not,  in  the  course 
of  the  argument  for  the  pbuntiff  in  support  of  the  clium  to 
have  the  copies  delivered  up,  been  directed  to  any  cases  in 
this  CoQrt;,  or  even  at  law,  in  which  sach  a  right  has  beui 


ffl)  1  Vem.  313.  ((Q  7  Bim.  37S. 

(i)  1  Vem.  160.  («)  S  Hue,  053 

(o)  3  BWT.  IS. 
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enforced;  nor  am  I  acquainted  with  any  case  in  which  it 
has  been  done.''  And  again :  ''  There  would  be  great  dif- 
ficulty in  applying  to  this  subject  the  principles  of  common 
lawy  which,  in  certain  cases,  give  to  the  owner  of  an  ori* 
ginal  material  the  right  of  seizing  it  in  whatever  shape  it 
may  be  found;  or  which  relate  to  what  is  termed  confusion 
of  goods,  by  which,  if  one  man  voluntarily  mixes  his  pro- 
perty with  that  of  another,  so  that  the  two  become  insepa- 
rable, the  entirety  belongs  to  him  whose  property  has  been 
invaded  ''  It  may  be  true,  that  if  one  writes  or  prints  upon 
the  paper  of  another,  the  writing  or  printing  becomes  his  to 
whom  the  paper  belongs;  but  it  does  not  necessarily  fol- 
low that  the  converse  of  that  proposition  would  be  true — 
that  one  who  writes  or  prints  upon  his  own  paper  the  com- 
position of  another,  has  thereby  so  mixed  his  property  with 
the  property  of  the  author  whose  work  he  has  copied,  that 
he  has  lost  his  original  title  to  the  material  which  he  has 
so  employed." 


1849. 
Peihob 

AliBlBt 

V. 

Btbavob. 
Att.-Qxv. 

St&ahqi. 


'ib.Measiter  appeared  for  the  Attomey-Cteneral  upon  the 
bill,  and  for  Prince  Albert  upon  the  information. 

The  Solicitar-Oeneraly  in  reply,  said  that  the  difficulty 
suggested,  as  to  delivering  up  the  impressions,  did  not  ex- 
ist, as  the  catalogue,  which  was  set  out  in  the  pleadings, 
stated  to  whom  each  of  the  productions  was  to  be  ascribed. 


The  y  iob-Chancellor  : — 

The  course  which  has  been  taken  at  the  bar  with  respect 
to  the  defendant  Mr.  Strange,  renders  it  unnecessary  for 
me  to  observe  upon  the  case  before  the  Court,  so  far  as  it 
concerns  him  pers<HiaUy,  on  the  present  occasion. 

The  manner  of  proceeding,  however,  which  has  been  se- 
lected by  the  defendant  Mr.  Judge,  prevents  me  from  being 
silent  on  the  subject  of  the  pleadings  and  the  evidence,  so 


far  as  they  relate  to  him;  although,  after  the  discussioiia 
which  took  place  apoo  the  interlocutoiy  applicatioDB  in 
thifl  casevith  reject  to  the  suhstanceofthe  suit,  it  would 
probably  be  not  fit  to  enter  again  much  into  detail  as  to 
matters  of  fact  or  of  law ;  since  not  only  are  all  the  circum- 
stances upon  my  belief  of  which  I  continued  the  injunc- 
tion now  established,  but  also  that  additional  fact,  upon 
my  strong  suspicion  of  which  I  thought  myself  then  not 
warranted  to  act  judicially,  is  clearly  proved:  I  mean 
the  participation  of  Mr.  Judge,  knowingly,  in  that  matter 
which,  to  use  the  mildest  expression,  is  to  be  called  a  breach 
of  trust 

His  case  is  one  of  entire  and  undissembled  dishonesty. 
There  may  possibly  be  a  legal  difference  between  the  act 
of  a  man  who,  at  a  low  price,  buys  from  a  domestic  servant 
goods  which  the  buyer  knows  to  have  been  treacheniusly 
stolen  by  the  servant  from  that  servant's  master,  and  the 
act  of  Mr.  Judge,  in  acquiring  from  the  man  called  Mid- 
dleton,  under  the  circumstances  and  in  the  manner  in 
which  Mr.  Judge  did  acquire  the  diluted  impressions, — 
there  may  possibly,  I  say,  be  a  legal  distinction.  Morally 
there  is  none — equitably  there  is  none. 

It  now  appears,  that  when  Mr.  Judge  obtuned  the  im- 
pressions from  Hiddleton,  Ur.  Judge  knew  the  connexion 
which  was  existing  between  Middleton  and  Brown.  It 
appears  that  Mr.  Judge  was  at  that  time  aware  of  the  ori- 
gin and  authorship  of  the  works  in  question;  nor  can  it  be 
supposed  for  a  moment,  by  on  intelligent  or  rational  being, 
that  Mr.  Judge  could  have  imaged  Middleton  to  have 
become,  I  will  not  say  the  seller,  but  the  possessor,  of  the 
impressions  which  Mr.  Judge  bonght  of  him,  without  faith- 
lessness, frBud,  and  treachery  on  the  part  of  that  man.  It 
would  indeed  be  a  slur  upon  juriBprudence,  and  a  disho- 
nour to  the  administration  of  justice,  were  a  pluntiff  in 
such  a  case  to  seek  protection  and  redress  in  vain. 


OASES  IH  GHANOEBT. 


716 


It  has  been  said  by  the  learned  counsel,  that  there  are 
objections  to  the  frame  of  the  bill  in  this  case.  Those 
objections  haye,  I  think,  no  weight.  Whether  the  im- 
pressions were  taken  by  the  hand  of  the  plaintiff,  by  the 
hand  of  his  Consort,  by  the  hands  of  both,  by  the  hand 
of  Mr.  Brown,  or  by  the  hands  of  any  of  Mr.  Brown's  ser- 
vants or  agents,  is  a  point  altogether  without  materiality. 
It  is  true  that  the  bill  does  not  specifically  distinguish  the 
works  of  the  Queen  from  those  of  the  plaintiff,  or  from 
those  which  are  the  joint  work  of  the  plaintiff  and  her 
Majesty;  but  this  defect,  if  it  exists,  or  might  have 
existed,  is  entirely  removed  by  the  catalogue,  which  is 
stated  in  the  bill,  and  forms  part  of  the  evidence.  It 
is  indeed  possible  that  the  injunction,  as  it  is  worded, 
with  respect  to  the  works  of  the  Queen,  may  be  open, 
in  point  of  extreme  strictness,  to  doubt  or  question,  sup- 
posing any  question  upon  that  subject  to  be  now  open. 
But  assuming  the  doubt  to  be  well  founded, — ^assuming 
the  question  to  be  open, — I  apprehend  it  to  be  without 
materiality;  for  so  far  as,  in  extreme  strictness,  protec- 
tion ought  not  to  be  afforded  by  an  injunction  in  the  pre- 
sent form,  the  protection  must  be  afforded  in  the  other 
case,  covering  everything  which  ought  not  to  be  considered 
as  covered  by  this. 

Still,  if  the  defendant  desires  that  the  language  of  the 
injunction  to  be  continued,  or  to  be  now  granted,  should 
be  framed  upon  an  extreme  and  close  attention  to  that 
state  of  things,  I  think  him  entitled  to  have  it  done,  and  it 
shall  be  done.  Substantially,  he  must  remain  permanently 
under  the  prohibition  under  which  he  is  now  placed,  and 
must  be  placed  under  that  further  prohibition,  under 
which  his  co-defendant  Mr.  Strange  is  placed. 

It  has  been  said  that  the  Court  ought  not  to  act,  or 
ought  not  to  make  a  permanent  or  final  order  in  this 
case,  without  giving  the  defendant  an  opportunity  of 
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1849.        defending  himself  at  law.     Considering  the  current  of 
Ptatm       n>odem  deoisionB  (however  strong  my  own  opinion  may 
-ALBiRr      be  oQ  the  point  of  lav),  I  should  perhaps  have  thought 
Siujnn,     him  entitled  so  to  insist,  had  the  case  remained  in  that 
An.-an.     position,  in  point  of  evidence,  in  which  I  considered  it  to 
Bnisa.     ha  at  the  time  when  the  question  of  granting  or  continu- 
ing the  injunction  was  before  me.    It  is  not,  however,  now 
in  that  position.    The  breach  of  trust  is  clearly  established, 
and  therefore  there  can  be  no  reason  why  such  a  qnestion 
should  be  withdrawn  from  its  original,  its  regular,  and  ita 
proper  forum.     The  breach  of  trust  being  established, 
Were  the  plaintiff's  case  to  fail  at  law,  I  should  equally  in- 
terfere in  his  favour. 

It  is  then  said,  that  neither  the  copies  of  the  catalogue, 
nor  the  impressions  that  have  been  taken,  can  be  delivered 
up,  or  be  directed  to  be  delivered  up,  inasmuch  as  the 
defendant  contends  that  he  is  entitled  to  the  property  in 
the  materials  on  which  they  are  printed.  With  regard  to 
catBl<^es,  no  such  question,  I  think,  arises.  They  must 
be  either  cancelled  or  destroyed ;  and  without  destructioQ 
they  can  hardly  be  cancelled.  With  regard  to  the  impres- 
sions, it  might  possibly  be  right  to  attend  to  the  defendant's 
claim,  had  the  impressions  been  upon  a  material  of  intrin- 
sic value — upon  a  material  not  substantially  worthless,  ex- 
cept for  the  impressions  which,  by  the  wrongful  act  of  the 
defendant,  have  been  placed  there.  That  case,  however, 
does  not  arise.  The  material  here  is  substantially  worth- 
less, except  for  that  in  which  the  defendant  has  no  pro- 
perty. There  consequently  can  be  no  reason  why  the 
effectual  destruction  of  the  subject  should  not  be  directed 
by  the  Court;  in  doing  which,  I  repeat,  I  abstain  from 
giving  any  opinion  as  to  the  particular  mode  of  proceeding 
which  the  Court  ought  to  adopt  in  a  case  similar  in  all 
points,  except  as  to  the  intrinsic  Value  of  the  material 

With  regard  to  the  costs,  my  belief  is,  that  it  is  accord- 
ing to  the  course  of  the  Court,  where  the  merits  appear  to 
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^uire  such  a  course,  to  direct  a  pauper  to  pay  the  costs 
down  to  the  time  of  the  order  enabling  him  to  appear  as 
a  pauper.  If  the  practice  of  the  Court  does  not  allow 
this,  a  point  which  the  officers  will,  in  the  first  instance, 
determine,  and  as  to  which  counsel  can  address  me  at  a 
future  time,  of  course  the  costs  will  not  be  given.  Other- 
wise, I  am  assuredly  bound  not  to  refuse  the  costs,  where 
the  defendant's  case  appears  to  me  to  fail  alike  in  law, 
equity,  truth,  and  common  honesty. 


1849. 


By  the  decree  it  was  declared,  that  the  plaintiff 
was  entitled  to  have  delivered  to  him  the 
impressions  (by  the  answer  of  Judge  admit- 
ted to  be  in  his  possession)  of  such  of  the 
several  etchings  in  the  pleadings  mentioned, 
as  in  the  catalogue  and  in  the  pleadings  were 
stated  to  have  been  etched  by  the  plaintiff; 
that  is  to  say,  [they  were  described  by  refer- 
ence to  the  numbers  in  the  catalogue] ;  and  it 
was  ordered  that  Judge  should,  within  four 
days  after  the  service  of  the  decree,  deliver 
up  the  impressions  above  specified  on  oath, 
and  leave  them  with  the  Clerk  of  Records 
and  Writs,  at  the  Record  Offica  And  it  was 
ordered  that  the  defendant  Strange  should, 
within  four  days  after  service  of  the  decree, 
deliver  to  the  Clerk  of  Records  and  Writs,  at 
the  said  office,  the  twenty-three  copies  of  the 
catalogue,  being  the  same  as  were  mentioned 
in  the  decree  in  the  other  suit,  of  even  date. 
And  the  decree  contained  similar  directions  as 
to  six  copies  of  the  catalogue  admitted  by 
Judge  to  be  in  his  possession.  And  the  Clerk 
of  Records  and  Writs  was  ordered  to  destroy 
these  copies  of  the  catalogue,  giving  notice  to 
the  solicitors  of  the  several  parties  of  the  time 
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1849.  «nd  place  at  which  he  intended  to  do  bo.  And 

P,^„^  it  was  ordered  that  the  defendants,  their  ser- 

*"■■■  TantB,  &c  should  be  restrained  from  making, 

BntMam,  or  permitting  to  be  made,  any  engraving  or 

An.-Qn.  copy  of  euch  etchings,  or  any  of  them ;  and 

8iuiaa  from  publishing  the  same ;  and  from  parting 

with  or  disposing  of  them,  or  any  of  them,  ex- 
cept in  obedience  to  the  decree;  and  from 
Belling,  or  in  any  mannw  publishing  the  cata- 
logue, or  any  work  being  or  purporting  to  be 
a  catalogue  of  the  etchings  made  by  the  plain- 
tiff. And  the  plaintiff,  waiving  any  costs 
against  Strange,  it  was  ordered  that  Judge 
should  pay  the  plaintiff's  costs  to  the  22nd  of 
Hay  1849,  when  Judge  obtained  the  order  to 
defend  in  forni&  pauperis.  Liberty  to  apply 
was  reserved. 
A  similar  decree  was  made  in  the  other  suit 


1M8. 
J)ttt.1th. 

Kribadfaiapar- 
tfcnluof  nia 


Uadblbi  V.  Booth. 
J.  OUR  leasehold  messuages  situate  at  Hockley,  in  the 
county  of  Warwick,  stated  in.  the  particulars  of  sale  to 
be  held  "  for  the  residue  of  a  term  of  ninety-nine  years, 
which  commenced  on  the  24th  of  June,  1838,"  forming 
Lot  4,  were,  with  other  property  of  the  plaintiff,  offered 
for  sale  by  auction,  on  the  30th  of  July,  1847. 

The  defendant  became  the  purchaser  at  the  auction  of 


tan  ef  niiMlj- 
uiiw  yuan  mm 
t)»S4thar 
JaM,18SS, 

original  Uan, 
«<n  aold  nb- 
Jast  U  oondt- 

timu  that  tha  porAaicT  ihodd  mot  be  eotitlcd  to  call  for  dia  Icnor't  title,  and  tliat  tnj  error  n 
tniMtatenent  cf  the  tens  of  jean  ibould  Dot  vitiate  the  nle,  bat  ihottld  be  the  lubjtct  of  cmt- 
peuation,  under  a  proniiDn  for  BrUtratioa,  anthoriiiiig  the  aiUlialor  of  olher  party  to  |in>e«d  in 
certain  etenta  ex  patte.  The  title  proTed  to  be  to  on  under-leaie,  for  a  term  leu  by  three  daji 
thai)  the  tana  af  ninety'iiine  yeui  graated  by  the  original  1e«H,  The  Tendor  filed  a  hill  to  enfone 
necific  perfbrmanoe,  with  oompenntion  to  on  amount  which  had  been  iietned,  in  (onfaraiitj  with 
the  conditiau,  bj  one  arbitrator,  Dominated  by  the  Tendor,  the  punhaier  hanng  taken  no  part  in  the 
•ititnttioo.   Thirmrrt  ilinnimil  thn  hill,  iriih  ntiti 
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Lot  4,  subject  to  the  conditions  of  sale,  among  which  were 
the  following: — 

"  4th.  That  the  vendor  shall,  on  or  before  the  Ist  day 
of  September  next,  at  his  own  expense  make  out  and  de- 
liver to  the  purchaser  of  each  lot,  or  his  or  her  solicitor, 
an  abstract  of  his  title  thereto,  and  shall  deduce  a  good 
title  thereto.  And  the  purchaser  of  either  of  the  said  lots 
shall  not  be  entitled  to  call  for  the  lessor's  title;  and  the 
title  to  Lot  4  is  hereby  stipulated  to  commence  with  a 
lease  of  the  said  premises,  dated  the  26th  day  of  Septem- 
ber, 1838." 

"  9th.  That  any  error  or  misstatement  of  the  property, 
term  of  years,  ground  rent,  or  other  description,  shall  not 
vitiate  the  sale,  but  a  compensation  shall  be  given  or 
taken,  as  the  case  may  be ;  the  amount  thereof  to  be  as- 
certained by  two  indifferent  persons,  one  to  be  chosen  by 
the  vendor  and  the  other  by  the  purchaser,  or,  if  either 
party  shall  fail  to  name  one  after  fourteen  days'  notice 
from  the  other  party,  then  by  the  person  so  first  chosen, 
or  the  umpire,  in  case  two  are  chosen  and  cannot  agree  in 
opinion  concerning  the  same." 

The  purchase-money  was  255^,  and  the  defendant  paid 
to  the  plaintiff  a  deposit  of  25Z.  lOs.  thereon. 

In  pursuance  of  the  4th  condition,  the  plaintiff  fur- 
nished the  defendant  with  an  abstract  of  title  to  Lot  4, 
from  which  it  appeared,  that,  instead  of  being  possessed 
"  for  the  residue  of  a  term  of  ninety-nine  years,  which 
commenced  on  the  24th  day  of  June,  1838,"  the  plaintiff 
had  only  a  derivative  term  therein  three  days  short  of  the 
original  term,  and  which  derivative  term  was  in  fact 
created  on  the  12th  of  February,  1839,  by  way  of  mort- 
gage, with  powers  of  sale.  The  defendant's  solicitor, 
among  other  requisitions  on  the  abstract,  called  on  the 
purchaser  to  get  in  the  reversion,  which  thus  appeared  to 
be  outstanding    A  correspondence  ensued  upon  the  sub* 
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1848.  ject  betveen  the  BoUcitora  of  the  phiintiff  and  of  the  Ae^ 
Madiut  fendant,  the  result  of  which  was,  that  the  phuntUTB  soli' 
jjj^  citor  refused  to  get  in  the  outstanding  revereion,  contend- 
ing that  the  difference  between  what  the  plaintiff  had 
contracted  to  sell  and  what  be  actually  poaaessed  was  a 
subject  for  compensation  under  the  9th  condition  <^ 
eale. 

The  defendant's  solicitor  rejected  the  offer  of  compensa- 
tion, and  insisted  that  either  the  reTersion  should  be  got 
in,  so  as  to  enable  the  plaintiff  to  fulfil  his  part  of  the  con- 
tract, or  that  the  deposit  should  be  returned  to  the  de- 
fendant, and  that  his  costs  should  be  paid. 

On  the  22nd  of  January,  1848,  the  pltuntiff's  solicitor 
gave  a  notice  to  the  defendant's  solicitor  of  a  reference  to 
arbitration  ander  the  9th  condition,  to  ascertain  the 
amount  of  compensation  to  be  given  for  the  error  or  mis- 
statement in  the  duration  of  the  term.  The  defendant's 
solicitor  took  no  notice  of  this  intimation,  and  the  plain- 
tiff appointed  a  sole  arbitrator,  who  awarded  the  anm  of 
6«.  aa  a  full  compensation  for  the  error,  or,  aa  it  was  ex- 
pressed in  the  award,  for  "  three  days'  possession  and  rental 
of  the  property."  The  plaintiff's  solicitor  served  the  de- 
fendant's solicitor  with  a  copy  of  this  award. 

On  the  18th  of  February,  1848,  the  defendant's  soli- 
citor repudiated  the  contract,  and,  at  the  end  of  ten  days, 
commenced  an  action  for  the  return  of  the  deposit,  and 
with  costs. 

The  bill  in  this  cause  was  filed  on  the  I€th  of  March, 
1848,  praying  for  specific  performance  of  the  contract, 
with  a  deduction  of  5s.  from  the  price,  as  a  sufficient  com- 
pensation, and  for  an  injunction  to  restrain  the  proceed- 
ings in  the  action. 

Mr.  Russell  and  Mr.  ShadweU,  for  the  plaintiff.— The 
error  of  three  days  is  a  proper  subject  for  compensation 
.under  the  9th  condition. 
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The  defendant  has  relied  upon  a  pasfiage  in  Sir  Edwaid  1846. 
Sugden's  work  on  Vendors  and  Purchasers  (a).  This  pas- 
sage,  however,  is  not  supported  by  any  decision,  and 
seems  to  be  inconsistent  with  the  principles  laid  down  by 
Lord  ThurloWy  and  cited  with  approbation  in  MorUaok  t. 
BvU&r  (b\  by  Lord  Eldm. 

In  the  present  case  the  bona  fides  of  the  misstatement 
is  not  impeached;  and  the  9th  condition  of  sale  expressly 
provides  for  this  kind  of  error  as  to  the  term.  Even  if 
the  passage  in  Sir  Edward  Sugden's  learned  work  accurately 
represents  the  law,  it  is  expressly  limited  as  applying  only 
where  the  contract,  directly  or  by  implication,  is  for  a 
lease  direct  from  the  freeholder;  but  here  the  particulars 
of  sale  did  not  offer  Lot  4  as  being  held  by  lease  direct 
from  the  freeholder;  and  if  the  lease  of  the  26th  of  Sep- 
tember, 1838,  had  been  granted  by  a  mere  leaseholder,  and 
it  could  have  been  assigned  by  the  vendor,  no  objection 
could  have  been  taken  on  the  ground  that  it  was  itself  an 
under-lease. 

In  poiat  of  fact,  what  the  vendor  now  offers  to  sell  is 
better  than  what  he  contracted  to  sell;  because  it  gives 
the  estate,  less  by  the  almost  valueless  reversion,  to  the 
purchaser,  whilst  he  is  protected  from  the  personal  liability 
in  respect  of  the  covenants  in  the  original  lease,  to  which 
he  would  have  been  subject  upon  an  assignment  of  the 
whole  term  to  him. 

[The  Vice-Chancbllob  referred  to  Warren  v.  Richard- 
eon  (c).] 

Mr.  Bacon  and  Mr.  Oiffard,  for  the  defendant,  were  not 
heard. 


(a)  1  Sugd.  y.  lb  P.  341,  llth  edit. 
(5)  10  Vos.  292, 305.  (<?)  1  Y.  <fc  C.  Bxch.  1. 
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The  VioB  Chakobllob: — 

This  Court  has  sometimes  made  a  purchaser  take  what 
he  never  contracted  {6t;  but  I  cannot  consider  a  title  under 
this  under-lease  to  be  substantiBllj  the  same  thing  as  an 
assignment  of  the  original  term  in  the  property:  among 
the  inconveniences  incident  to  an  under-lease,  as  distin- 
guished  from  an  assignment  of  the  original  term,  it  is  suf- 
ficient to  mention,  that  if  the  under-tenant  were  to  tender 
the  rent  to  the  head  landlord,  he  would  not  be  bound  to 
accept  that  tender.  There  is  no  privity  of  contract,  in  fact 
or  in  law,  between  the  head  landlord  and  the  under-tenaat 

I  cannot  compel  the  specific  performance  of  this  contract 

The  bill  was  dismissed,  with  costs.  The  de- 
posit was  by  consent  directed  to  be  deli- 
vered back  to  the  defendant,  upon  his  un- . 
dertaking  not  to  bring  any  action  on  the 
contract  and  todeliver  it  up  to  be  cancelled. 


^"^■J^  *  EmAss  v.  Smith.  V 

A  UttiioT  do.     IVLr.  JOHN  NASH  was  at  the  date  of  his  will  seised 

N.,  bThiT)^  "^  ^^^  °^  various  hereditaments,  and,  among  them,  of  a 


which  baTuiedb;*  codicil,  both  d>tcdpriarutheWi11iAct,BndKftenmdibecntendmto4coiitncll7 
which  he  agreed  to  gire,  after  hii  dcalh,  lo  A.  Blone  the  option  ofpurduuingtlieetUleK.,  uidilte  tit- 
other  e>tateW.,Dpoii  the  porchaie  of  which  the  contiBct  for  an  oplioo  vu  entered  into.  BfOKomdoo- 
didl.mkdekftertheWiUi  Ai:t,reeiliiuthe  purchaeeoftheeitate  W.,hedeTiKdlhale<tate.  A.enCiRed 
•  ule  to  him  bj  luit  igainit  the  derueea  of  the  te*t>tor  -.-^Htid,  that  the  purchue-momei  of  eatBtea 
N.  and  W.  deTolred  accoiding  to  the  limitatioiu  of  the  will,  which  would  faaTe  been  applicable  b> 
tbew  eMatei  in  caK  there  had  been  no  tale. 

Tbo  tealalor  borrowed  2000'.  to  enable  him  to  pa;  the  pnnhate-inaney  of  ettate  W.,  and  dot 
nm  wa*  fmuid  by  the  HaiUr  to  be  a  lien  Da  the  eilate  at  the  tolator'a  death  .Stld,  that  the  Villa 
Aet  did  not  alter  the  couth  of  adminisleiing  the  aueta,  but  that  the  deviiee  bad  a  ri^t  to  have  tbs 
penonal  aitate  of  the  leitatar  applied  towaidithe  diacharge  of  the  lien;  and  that,  biling  that,  he  had 
ft  right  (0  haTs  deicended  r>]  eitate  to  applied;  but  thai,  both  theaereunrcsUhnfi,  the denaMwaa 
IMt  entitled  to  haie  contributioD  from  eatalet  of  the  teatator  comprued  eithei  in  a  particnlai  or  in  « 
najdnaij  defile. 

A  teatator  denied  all  hit  freehold  eatata  at  B.,  wliieh  he  pnrcbaied  of  C,  b^  ■  will  dated  befiirt^ 
and  npnbliihed  bj  a  codicil  dated  after  the  Willi  Act ;  bat  a  amall  piece  of  land  pnrchaied  with  lh» 
Mlato  by  the  leitatar  of  C,  and  alviji  held  and  mixed  with  it.  waa  leoiebold.  After  nuking  th* 
•odicil,  the  leetalor  porcbaied  the  fee  of  that  amall  piece  of  land,  and  the  Icsiehold  interert  WM 
neigod  :—Sald,  notwithatanding  the  21th  lection  of  the  Willi  Act,  that  the  Godidl  did  not  pan  tbn 
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fann  and  lands  at  Oddingley,  in  the  county  of  Worcester, 
which  he  had  purchased  of  John  Phillips,  and  which,  for 
the  sake  of  distinction,  was  called  Nash's  own  Farm;  and 
he  was  also  possessed  of  various  other  freehold  and  of  some 
leasehold  lands. 

Bj  his  will,  dated  the  22nd  of  October,  1830,  he  de- 
vised Nash's  own  Farm,  to  John  Emuss,  Isaac  Green,  and 
Thomas  Gkde  Curtler,  and  their  heirs,  to  the  intent  that 
his  sister  Elizabeth  Smith  and  her  assigns  should  during 
her  life  receive  an  annuity  of  502.  thereout,  and  subject 
thereto  to  the  use  of  the  testator's  nephew  Thomas  Qrove 
Smith  for  his  life,  with  remainder  to  the  use  of  the  said  trus- 
tees  during  the  life  of  his  said  nephew,  in  trust  to  preserve 
contingent  uses,  with  contingent  remainders,  in  various 
alternative  events,  to  the  use  of  his  children,  as  tenants  in 
common  in  fee, — ^to  the  use  of  the  testator's  second  nephew 
John  Clarke  Smith  for  life,  with  limitations  to  his  chil- 
dren as  tenants  in  common  in  fee,  or  to  the  use  of  the 
testator's  nephews  George  Clarke  Smith  and  William  Her- 
bert Smith  for  life,  and  their  children  in  fee. 

The  testator  also  devised  another  freehold  estate  de- 
scribed as  situate  near  Falsam  Pits,  in  the  borough  of  Droit- 
wich,  (except  the  leasehold  garden  or  garden  ground  there, 
then  held  under  the  Corporation  of  Droitwich,  and  also  a 
piece  of  freehold  land,  also  situate  in  the  borough  of  Droit- 
wich, called  Gassens,)  unto  John  Emuss,  Isaac  Green, 
Thomas  Gble  Curtler,  and  their  heirs,  to  the  use  of  the 
said  George  Clarke  Smith  for  life,  with  contingent  remain- 
ders in  the  different  events  therein  specified  to  his  children 
as  tenants  in  common  in  fee, — to  the  use  of  John  Clarke 
Smith  for  life,  and  his  children  in  fee,  or  to  the  use  of  Wil- 
liam Herbert  Smith  for  life,  and  his  children  in  fee. 

The  testator  also  devised  the  above-mentioned  gardens 
adjoining  the  last-mentioned  freehold  premises  at  Falsam 
Pits,  and  which  were  held  by  lease  under  the  Corporation 
of  Droitwich,  unto  the  said  trustees,  their  executors,  ad«* 
ministrators,  and  assigns,  for  all  the  residue  of  the  term  of 


0ASB8  nr  oHiJfoxsr. 

yenrs  aoflxpired  in  the  same  At  the  time  of  bis  decease, 
upon  trust  for  providing  in  manner  therein  mentioned  for 
pajment  and  performance  of  the  rent  and  covenants  re- 
MTTed  and  contained  by  and  in  the  then  present  or  any 
renewed  lease  of  the  said  premises,  and  for  renewing  the 
then  present  and  future  leases  thereof,  and  subject  there- 
to, upon  trust  for  tbe  said  George  Clarke  Smith  for  his 
life,  and  after  his  death  in  trust  for  the  persons  who  should 
by  virtue  of  that  his  viU  be  entitled  to  the  said  freehold 
premises  at  Falsam  Pits. 

The  testator  also  devised  other  property,  by  tbe  follow- 
ing descriptioD: — "all  that  my  freehold  estate  at  or  near 
Brickbouse-lane,  in  the  aforesaid  borough  of  Droitwich, 
which  I  purchased  of  Mr.  Brooks,  with  the  appurtenances," 
to  the  use  of  his  nephew  William  Herbert  Smith  for  his 
life,  with  remainder  to  the  use  of  trustees  to  preserve  con- 
tingent uses,  and  with  contingent  remainders  to  the  chil- 
dren of  the  sud  William  Herbert  Smith  in  fee,  or  to  the 
use  of  the  testator's  nephews  John  Clarke  Smith,  Thomas 
Grove  Smith,  and  G«orge  Clarke  Smith,  for  life,  and  their 
issue  respectively  in  fee,  in  the  different  events  which  the 
will  specified. 

The  testator  by  hie  will  also  gave  leasehold  premises, 
called  the  Hill  Farm,  onto  the  same  trustees,  their  ex- 
ecutors, administrators,  and  assigns,  for  the  residue  of  the 
term  of  years  therein,  upon  trust  for  William  Herbert 
Smith  and  his  assigns  for  bis  life,  and  after  his  decease 
in  trust  for  the  persons  who  should  by  virtue  of  the  will  be 
entitled  to  the  estate  at  Brickhouse-lane. 

And  as  to  all  the  rest  and  residue  of  bis  freehold  and 
leasehold  hereditaments,  of  what  nature  soever,  the  tes- 
tator gave,  devised,  and  bequeathed  the  same  unto  and  to 
the  use  of  Uie  said  trustees,  their  heirs,  executors,  admin- 
istrators, and  assigns,  according  to  the  several  legal  quali- 
ties thereof,  upon  trust,  as  soon  as  conveniently  might  be 
after  his  decease,  to  sell  and  dispose  of  the  same  in 
manner  therein  mentioned.  And  the  teBtator  thereby  (af- 
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ter  bequeathing  certain  legacies  which  were  revoked  by 
his  first  codicil)  further  gave  and  bequeathed,  (subject  to 
the  payment  of  his  debts,  funeral  and  testamentary  ex<- 
penses,  and  legacies,)  all  bis  leasehold  estate,  goods,  furni- 
ture, and  other  effects,  and  all  his  personal  estate,  unto  the 
said  trustees,  their  executors,  administrators,  and  assigns, 
upon  trusty  as  soon  as  conveniently  might  be  after  his  de* 
cease,  to  convert  the  same  into  money,  as  therein  mention-^ 
ed.  And  the  testator  directed  his  trustees  to  lay  out  and 
invest  sa  well  the  monies  which  might  come  to  their  hands 
by  virtue  of  the  bequest  of  his  personal  estate  to  them  as 
aforesaid,  after  payment  of  his  debts  and  legacies,  as  also 
all  and  every  the  monies  to  arise  from  the  sale  of  the  resi- 
due of  his  freehold  and  leasehold  premises  before  directed 
to  be  sold,  upon  Government  or  real  securities  in  England, 
in  their  or  his  names  or  name,  and  to  stand  possessed  there- 
of upon  the  trusts  thereinafter  declared ;  and  he  gave  all  his 
residuary  personal  estate  to  the  said  trustees  upon  trust  to 
invest^  and  he  directed  his  said  trustees  to  stand  possessed 
of  the  produce  of  the  sale  of  his  real  estates,  and  of  his  said 
residuary  personal  estate,  when  invested,  as  to  one-third 
part,  upon  trust  to  pay  the  income  to  the  testator  s  niece 
lira  Ann  Nash  Lawrence,  without  power  of  anticipation, 
and  af^r  her  decease  to  pay  the  capital  to  and  among  her 
children ;  and  upon  trust  as  to  one  other  third  part  thereof 
for  the  testator's  niece  Mrs.  Henrietta  Maroerot  and  her 
children;  and  upon  trust  as  to  the  remaining  third  part 
thereof  for  the  testator's  niece  Jane  Smith  and  her  chil- 
dren. And  the  testator  appointed  John  Emuss,  Isaac 
Green,  and  Thomas  Gale  Curtler,  executors. 

By  a  codicil,  dated  the  8th  of  May  1887,  the  testator,  after 
revoking  a  devise  in  his  will  of  an  estate  at  Wilton,  declared 
other  uses  of  that  estate ;  and  after  devising  various  estates, 
and  giving  certain  legacies  therein  respectively  mentioned, 
the  testator  revoked  all  the  uses  declared  in  his  will  of  his 
freehold  estates,  including  Nash's  own  Farm,  in  favour  of 
his  nephew  John  Clarke  Smith  and  his  children.    He  also 


726  CASBB  IN  cHUTonr. 

1848.  revoked  all  other  benefits  given  to  John  d&rlEe  Smith  by 
Bkdh  his  said  Till;  and  in  all  other  respects  he  thereby  con- 
g^^       firmed  his  wilL 

In  the  year  1838,  a  farm  and  lands  belonging  to  one 
Kr.  Williams,  situate  at  Oddiagley,  which  adjoined  the 
above  farm  called  Nash's  own  Farm,  was  advertised  for 
sale  by  public  auction,  and  a  Mr.  Qalton,  the  owner  of 
some  property  adjoining  to  Mr.  Williams's  farm,  and  the 
testator  Mr.  John  Nash,  were  each  desirous  to  become  the 
purchaser  thereof;  and,  in  order  tA  avoid  competition  be 
tween  them  at  the  aaction,  they  entered  into  and  signed 
the  following  agreement,  dated  the  20th  of  November, 
1838: — "Memorandum.  In-  consideration  of  Mr.  Galton 
not  opposing  the  undersigned  John  Nash  in  the  purchase 
by  auction  of  Mr.  WilliainB'»  estate  at  Oddingley,  Mr.  Nash 
engages  that  he  will  not  sell  such  estate  in  case  he  pur- 
chases, or  the  farm  of  which  he  is  the  owner  at  present,  at 
Oddingley  aforesaid,  (meaning  thereby  the  estate  called 
Nash's  own  Farm,)  to  any  person  until  he  has  given  Mr. 
GaltOD  the  ofier  thereof,  at  such  price  as  he  may  pur- 
chase the  same  for,  t<^ether  with  all  necessary  expenses 
to  be  laid  out  in  repairs  in  the  mean  time,  as  far  as  re  - 
gards  Mr.  Williams's  farm,  and  as  far  as  regards  Mr.  Nash's 
own  farm,  at  the  same  price  per  acre,  the  timber  being 
paid  for  In  addition,  as  he  may  purchase  Mr.  Williams's 
for,  and  the  timber  on  Mr.  Williams's  to  be  paid  for  or  not, 
according  as  Mr.  Nash  may  purchase  Mr.  Williams's  estate, 
either  by  having  the  timber  included  in  the  price  or  by 
paying  for  it  at  a  valuation;  and  Mr.  Nash  engages,  that, 
in  case  he  purchases  Mr.  Williams's  estate,  that  Mr.  Galton, 
or  his  heir-at-law,  shall  in  such  case  have  the  offer  for  twelve 
months  of  both  the  estates  above  mentioned,  upon  the  terms 
aforesaid,  by  the  trustees  under  the  will  of  the  said  John 
Nash,  to  whom  he  will  give  ample  powers  for  the  purpose." 
Mr.  Galton  did  not  bid  at  the  auction  for  Mr.  Williams's 
estate,  and  Mr.  Nash  became  the  purchaser  of  the  estate, 
(hereinafter  distiDgoished  by  the  name  ofWilliams's  Farm,) 
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at  the  price  of  4900!.,  and  completed  the  purc^iase,  paying      ^848. 
the  whole  purchase-money  and  taking  a  conveyance  from 
Mr.  Williams  on  the  30th  of  January,  1 839. 

Mr.  Nash  paid  2400Z.  with  his  own  money,  on  the  29th 
of  January,  1839,  but  he  took  25002.,  part  of  certain  trust 
monies  in  his  hands  of  a  testator  named  William  Smith, 
of  which  the  testator  was  trustee,  to  make  up  the  pur- 
chase-money. The  testator  afterwards  repaid  to  the  trust 
fund  BOOLy  part  of  the  25002.,  and  he  regularly  paid  inter- 
est on  the  remainder  of  the  trust  fund,  at  the  rate  of  42. 
per  cent  per  annum,  to  the  person  entitled  to  the  income 
thereof  under  the  trusts  of  the  will  of  William  Smith;  but 
the  balance  of  20002.  remained  in  Nash's  hands  at  the  time 
of  his  decease. 

The  Act  of  1  Vict,  a  26,  for  the  amendment  of  the  laws 
with  respect  to  wills,  came  into  operation  on  the  1st  of 
January,  1838. 

The  testator  made  a  second  codicil  to  his  will,  dated  the 
22nd  of  August,  1839,  commencing  in  these  words: — "  This 
is  a  codicil  to  the  last  will  and  testament  of  me;''  and  he 
thereby,  afler  reciting  that  he  had,  since  the  execution 
of  his  said  will  and  first  codicil,  purchased  of  Mr.  Williams 
the  said  freehold  estate  situate  at  Oddingley,  devised  the 
same  to  the  said  John  Emuss,  Isaac  Green,  and  Thomas 
Gale  Curtler,  and  their  heirs,  as  to  one-fifth  thereof,  to 
the  use  of  the  said  Ann  Nash  Lawrence  and  her  children, 
with  remainders  successively  to  the  said  Henrietta  Mar- 
cerot  and  George  Clarke  Smith,  Jane  Smith  a  niece  of  the 
testator,  and  the  said  William  Herbert  Smith,  and  their  is- 
sue respectively ;  and  as  to  each  of  the  four  other  fiflh  parts 
thereof,  to  the  use  of  the  said  Henrietta  Marcerot,  George 
Clarke  Smith,  Jane  Smith,  and  William  Herbert  Smith, 
and  their  children  respectively,  with  limitations  over  to 
them  and  their  issue,  with  a  limitation,  in  default  of  issue, 
to  the  testator's  own  right  heirs.  The  testator  did  not 
otherwise  than  as  above  mentioned  refer  to  his  wilL 

The  testator  died  on  the  19th  of  March,  1841. 


The  testator's  estate  in  Brickhoiue-laae,  at  the  data 
of  the  irill,  was  principally  freehold,  bat  a  small  piece  of 
land  forming  part  of  it  -wu  held  by  the  testator  under  a 
lease  for  a  term  of  years  irom  the  Corporation  of  Droitwich. 
This  small  piece  of  land  had  been,  vith  the  freeholds,  in- 
cluded in  the  purchase  from  Mr.  Brooks  mentioned  in  the 
will,  and  had  been  assigned  by  him  to  the  testator.  On 
the  22nd  of  August,  i&iO,  which  was  afler  the  execution  of 
the  last  of  his  codicils,  the  testator  purchased  from  the  Cor- 
poration the  reversion  of  this  small  piece  of  land. 

By  the  same  indenture  of  the  22nd  of  August,  1840, 
the  testator  took  a  conveyance  to  himself  in  fee  of  the 
leasehold  garden  groimd  and  premises  »t  Falsam  Pits,  by 
his  will  given  as  of  leasehold  tenure  to  Messrs.  Emuss, 
Oreen,  and  Curtler,  bo  that  the  leasehold  interest  of  the 
testator  in  these  lands  became  merged  in  the  inheritance. 

With  these  exceptions,  the  testator  was,  at  the  respective 
dates  of  his  will  and  codicils,  and  continued  to  be,  up  to 
the  time  of  his  decease,  seised  and  possessed  of  the  freehold 
and  leasehold  estates  by  his  will  and  codicils  ipedfically 
devised  and  bequeathed. 

The  testator  was  also,  at  the  seTeral  dates  of  his  will 
ftnd  codicils,  and  of  his  decease,  seised  and  possessed  of 
other  freehold  and  leasehold  estates,  not  specifically  de- 
vised and  bequeathed  by  him. 

Uptm  the  testator's  death,  Messrs.  Emuss,  Green,  end 
Curtler,  the  devisees  in  trust  and  ezecuttws,  proved  Mr. 
Nash's  will  and  codicils. 

No  offer  for  the  sale  of  the  estates,  Nash's  own  Farm 
and  Williams's  Farm,  was  ever  made  to  Mr.  Oalton  by 
Nash  in  his  lifetime,  or  by  the  trustees  afterwards;  bat,  on 
the  7th  of  March,  1842,  Mr.  Oalton  gave  notice  to  the 
trustees,  and  all  the  persons  beneficially  interested  under 
bis  will,  of  his  intention  to  purchase  both  the  estates,  under 
the  terms  of  the  agreement  of  the  20th  <^  November,  1838. 

The  trustees  declined  to  sell,  and,  upon  a  bill  filed  by 
Mr.  Qalton  againet  the  trastees  and  the  persons  beneficially 
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entitled  to  the  estates  under  Mr.  Nash's  will,  Mr.  Oalton        1848« 
obtained  a  decree,  directing  the  specific  performance  of 
the  contract,  with  costs  (a). 

The  conveyances  of  Nash's  own  Farm  and  of  Williams's 
Farm  were  executed,  and  the  purchase-money  in  respect 
of  each  farm  was  paid  into  Court,  to  the  credit  of  the 
cause  of  Oaiton  ▼.  Emurn;  and  the  costs  of  that  suit  were 
paid  out  of  those  amounts. 

The  balances  of  the  purchase-monies  of  Nash's  own  Farm 
and  of  Williams's  Farm  were  invested  in  Consols,  and  were 
carried  over  from  the  cause  of  GaUon  v.  Emuss  to  accounts 
in  the  cause  of  Emuss  y.  Smith. 

Letters  of  administration  of  the  personal  estate  of  Mr 
William  Smith,  left  unadministered  by  his  executor  the 
testator  John  Nash,  were  granted  to  Messrs.  Thomas  Grove 
Smith  and  George  Clarke  Smith. 

The  persons  beneficially  entitled  under  the  will  of  Wil- 
liam Smith  claimed  a  lien  on  the  purchase-money  arising 
firom  the  sale  of  Williams's  Farm  in  respect  of  the  20007. 
trust  monies  of  that  estate  appropriated  by  the  testator, 
John  Nash,  to  the  purchase  of  that  farm,  with  interest  on 
that  sum.  Various  other  claims  were  made  by  the  persons 
interested  under  the  estates  of  William  Smith,  and  under 
the  will  and  codicils  of  the  testator  John  Nash,  and  were 
of  a  conflicting  nature. 

Messrs.  £muss.  Green,  and  Curtler,  under  the  above  cir- 
cumstances instituted  the  present  suit  against  the  persons 
beneficially  entitled  under  the  tistator's  will  and  codicils, 
and  the  personal  representatives  of  William  Smith.  The 
bill  prayed  that  the  will  and  codicils  of  the  testator 
John  Nash  might  be  established;  and  for  an  account  and 
administration  of  the  personal  estate  of  the  testator;  and 
for  an  account  of  the  fireehold  and  leasehold  estates  of 
the  testator;  and  in  case  the  Court  should  declare  that 
the  agreement  of  the  20th  of  November,  1838,  was  a 

(a)  See  GaUon  v.  Emuss,  1  Coll.  243. 


binding  contract,  that  proper  directions  might  be  given 
for  canying  the  same  into  effect;  and  that  proper  inqniries 
might  be  made  respecting  the  alleged  lien  upon  Williams's 
Farm ;  and  proper  directions  given  for  the  satisfaction  and 
discharge  of  such  lien,  if  any;  and  for  a  declaration  whe- 
ther the  devisees  of  Williams's  Farm  vere  entitled  to  hare 
the  same  exonerated  from  the  Umi  hy  means  of  the  other 
real  or  the  personal  assets;  and  for  a  general  declaration 
of  the  rights  of  the  parties. 


There  were  five  bills  of  reTiTor  and  of  supplement 


The  Court,  on  the  15th  of  Uarcb,  1844,  made  a  decree 
directing  preliminary  inquiries. 


The  Master,  by  a  report  made  in  pursuance  of  that  de- 
cree, among  other  things  found  that  the  defendant  Thomas 
GroTe  Smith  was  the  eldest  nephew  of  the  testator  at  the 
time  of  his  decease,  and  his  heir-at-law. 

The  report  also  showed  that  the  next  of  kin  of  the  tes- 
tator at  the  time  of  his  death,  or  their  l^al  personal  rfr- 
presentatives,  were  parties  to  the  causes,  or  some  of  them. 

The  Master  also  found,  that  the  2000^  appropriated  by 
the  testator  out  of  the  estate  of  William  Smith,  of  which 
he  was  the  trustee,  constituted  a  lien  on  Williams's  Farm 
in  favour  of  William  Smith's  estate  at  the  time  of  the 
death  of  Mr.  Nash.  He  also  found,  that  Messrs.  Emuss, 
Green,  and  Curtler  bad  received  and  possessed  themselves 
of  the  personal  estate  of  the  testator,  the  whole  whereof 
they  had  expended  in  payment  of  his  debts  and  legacies 
and  otherwise  on  account  of  his  personal  estate,  except 
that  bis  leasehold  estates  remained  unsold;  and  he  found 
that  no  creditors  had  come  in  to  prove  their  debts  befor« 
him;  and  he  found  that  the  clear  residue  of  the  testator's 
personal  estate  consisted  of  certun  particularly  specified 
leasehold  estates. 
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The  causes  now  came  on  upon  further  directions.  s2f^ 

Among  numerous  questions  in  the  causes  the  following 
arose: — 

]  St.  Whether  the  purchase-monies  of  Williams'sFarm  and 
Nash's  own  Farm  belonged  to  the  devisees  of  these  estates; 
or  whether,  the  conditional  contract  having  been  enforced 
against  the  trustees  and  devisees,  the  purchase-monies  be- 
came the  personal  estate  of  the  testator,  and  were  distri- 
butable accordingly. 

2nd.  Whether  the  personal  estate,  being  altogether  insuffi- 
cient to  satisfy  the  debt  of  20002.  due  from  the  testator 
John  Nash  to  the  trust  estate  of  William  Smith,  of  which 
John  Nash  was  the  trustee,  and  which  debt  the  Master  had 
found  to  be  a  lien  on  Williams's  Farm,  ought  to  be  paid 
out  of  that  estate  only;  or  whether  there  ought  to  be  any 
and  what  contribution  from  the  other  devised  real  estates 
of  the  testator. 

And  3rd,  Whether  the  small  part  of  the  estate  at  Brick- 
house-lane,  which  was  leasehold  when  purchased  by  the 
testator,  but  of  which  he  purchased  the  fee  after  the  date 
of  the  last  of  his  codicils,  was  disposed  of  by  the  last 
codicil,  or  whether  it  remained  undisposed  of  at  the  tes* 
tator's  death 

Mr.  RiisseU  and  Mr.  AmphleU,  for  the  plaintiffs  the  trus- 
tees and  executors  of  the  will  of  John  Nash. 

Mr.  Wigram  and  Mr.  Lewiny  for  the  defendant  Thomas 
Grove  Smith. 

Mr.  Bacon  and  Mr.  F.  Bayly ,  for  other  defendants  in  the 
same  interest    * 

As  to  the  first  question:  The  second  codicil  was  a  par- 
ticular devise  of  WUliams's  Farm,  after  the  date  of  the 
contract,  by  a  specific  description,  to  the  uses  therein  ex- 
pressed, among  which  are  uses  in  favour  of  William  Her- 

voi.  iL  n  n  p  n.  0.  B. 


^^^■,  bert  Smith,  deceaeedj  andeT  whom  the  defendant  Thomas 
Smom  Qiove  Smith  claims,  as  his  heir-at-lav;  and  apon  the 
Bmbi.  principle  of  Drant  t.  Vause{a),  and  in  circumstances  simi- 
lar to  those  which  existed  in  that  case,  the  purchase- 
monies  in  this  case  are  subject  to  the  same  limitations 
as  the  testator  declared  concerning  the  estate  itsel£  In 
Lawet  T.  Benaett(b),  the  devise  was  in  Terj  general  terms, 
and  the  Court,  in  Drant  v.  Vaute,  remarked  that  Lord 
Kent/cm  adverted  to  that  circumstance;  and,  therefore,  that 
decision  ought  not  to  influence  the  present  case. 

The  second  codicil  also  operated  as  a  republication  of 
the  will,  and  thus  repeated  by  reference  the  particular  de- 
scription and  devise  in  the  will  of  Xaah's  own  Farm,  as 
fulljr  as  if  the  farm  had  been  again  described  and  devised. 
Nash's  own  Farm,  therefore,  falls  within  the  same  princi- 
ple, and  the  purchase-monies  of  that  &rm  also  are  subject 
to  the  same  limitations  as  the  testator  declared  in  the  will 
concerning  Nash's  own  Farm  itself. 

[They  also  referred  to  WaU  v.  Bright  (c)  and  KnoOyt 
T.  8h^i«rd(d).] 

As  to  the  second  question :  Though  WilliamSmltb'e  estate 
has  a  lien  or  charge  upon  Williams's  Farm  for  the  200(M., 
the  estate  thus  charged  has  a  right  to  be  exonerated  out 
of  the  personal  estate  of  the  testator;  but,  as  that  is  in- 
sufficient, then  out  of  the  residuary  real  estates  devised 
by  the  testator's  will 

There  is  no  equity  entitling  those  who  claim  the  personal 
estate  to  marshal  the  assets  so  as  to  throw  the  debts  on 
Williams's  Farm  and  Nash's  own  Farm:  JftVe&oufS  v. 
Scaifeie),  Long  v.  8hort(/). 

As  to  the  third  question:  The  email  piece  of  land  must 
be  considered  as  included  in  the  description  of  the  estate  at 

(a)  1  T.  4  C.  f.  C.  680.  {<)    2  My.  &  Cr.  709. 

<5)  1  Cox,  167.  (/)  I  P.  Wnu.  403;  S.  C,  1 

<e)  IJ.  4  W.  400.  Tem.  766;  ud  m  S  ColL  006. 
(d)  Cited  Ib.4S». 
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Brickhouse-lane,  the  whole  of  which  was  given  by  the  testa-  ^2?*?!. 
tor's  will  as  freehold  to  William  Herbert  Smith,  with  remain- 
ders over.  The  testator  having  purchased  the  fee  after  the 
date  of  the  second  codicil :  this  second  codicil  was  sufficient 
to  comprehend  that  aftier-acquired  fee  and  to  pass  it  under 
the  Will  Act,  1  Vict  c.  26,  s.  24,  by  which  it  is  enacted  thus : 
''  That  every  will  shall  be  construed,  with  reference  to  the 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  wilL"  The  word  "  will,''  by  sect  1,  compre- 
hends a  codicil  Here  no  contrary  intention  appears,  and 
this  second  codicil  must  be  held  to  speak  as  at  the  death 
of  the  testator,  and  to  dispose  of  the  freehold  estate  ac- 
quired in  the  small  piece  of  land  after  the  date  of  the  se-  o  ^^  y- 
cond  codicil.  [The  Vice-OhancMor  said — Suppose  a  man  *  '''^^  'V?*^ 
to  have  a  brown  horse  and  bequeath  it,  and  then  to  sell  it  ^  /  "^  • 
and  buy  another  brown  horse,  and  die,  does  the  horse  of 
which  he  was  possessed  at  the  time  of  his  death  pass?] 

Itwoiild  pass;  but  it  is  not  necessary  to  contend  so  far, 
because  here  the  small  piece  of  land  given  by  the  will  is  the 
same  subject,  and  its  quantity  of  estate  alone  is  changed. 

Mr.  Swanston  and  Mr.  BotmdeU  Palmer^  for  Mrs.  Ann 
Nash  Lawrence. — This  defendant  makes  the  same  case  as  to 
Williams's  Farm  as  the  defendant  Thomas  Grove  SmitL 
The  second  codicil,  however,  does  not  specifically  and 
by  name  devise  Nash's  own  Fann.  The  will  limited  the 
estate  to  certain  uses.  The  first  codicil  changed  these 
limitations.  Now,  the  second  codicil  may  have  amounted 
to  a  republication  of  the  will,  but  it  does  not  follow  that 
it  was  a  republication  of  the  first  codicil;  and  if  the  se- 
cond codicil  did  not  republish  the  first  codicil  as  well  as 
the  will,  Nash's  own  Farm  did  not  pass;  and  the  rule  of 
law  applicable  to  the  devise  of  this  farm  is  settled  by  Lowes 
V.  Bennett,  and  is  not  affected  by  Drant  v.  Vause, 
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The  cue  of  KnoUys  v.  Sk^herd  Ims  been  cited.  It  was 
apprehended  at  the  time,  that  that  case  did  not  establish 
any  principlej  if  it  had,  it  would  have  been  reported.  It 
ma  affirmed  in  1826,  in  the  House  of  Lords,  and  then 
also  upon  the  'particular  terms  of  the  dense  (a). 

"So-w,  as  to  the  new  rule  of  law  introduced  by  sect  24 
of  the  Wills  Act.  This  section  directs  that  the  will  shall 
speak  as  from  the  death  of  the  testator ;  but  it  must,  to 
apeak  effectually,  properly  speak  of  the  estate  of  which 
the  testator  was  then  the  owner.  Farrar  v.  Lord  Winter- 
ton  (6),  Moor  ♦.  Raiti)eck{c),  and  Saunders  t.  Cramer  (d) 
establish  the  prop(»ition,  that,  if  the  will  is  now  to  speak 
as  from  the  death,  it  does  not  speak  in  the  same  way  as  if 
the  will  had  been  actually  executed  at  the  time  of  the 
death.  Sir  Edward  Sugdrai,  in  the  10th  edition  of  his 
work  on  Vendors  and  Purchasers,  expressed  a  doubt  on 
the  point;  but  the  query  is  expunged,  and  the  above  pro- 
position is  now  affirmed  by  him,  with  a  reference  to  these 
three  cases,  in  the  last  edition  of  that  work  (e). 

A  codicil,  though  it  may  republish  the  will,  does  not 
revive  or  repeat  the  gift  contained  in  it:  Powys  v.  Mane- 
fiMlf). 

Sir  Fra/ncis  Siin^)lnnson  and  Mr.  Lonadale,  for  Mrs. 
Marcerot. — The  produce  of  the  sale  of  Williams's  Farm 
and  of  Nash's  own  Farm  is  personalty:  Lawea  t.  Sen- 
nettig)  and  Tovmley  v.  Bedwdl{k). 

[The  Vice-ChanceUor  remarked,  that  no  one  could  read 
the  judgment,  in  Tofvnley  v.  BedweR,  and  not  see  that  Lord 
Eldon  thought  that  Laivea  v.  BennM  had  gone  far  enough.] 

[Inthe  courseofthe  argument  the  Ftce-C7Aancef^  said,  "I 


(a)  Bee  Sagd.  Y.  *  P.    203,         (<)  Sugd.  V.  A  P.  210,    11th 
11th  edit.  edit. 

(S)  B  Bear.  1.  (/)  3  Mj.  ft  Cr.  376. 

(c)  12  Sim.  123.  iff)  1  Coi,  167. 

(<Q  3  P.  <b  War.  89.  (A)  14  Tes.  691. 
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am  of  opinion^  that  it  was  not  the  intention  of  the  framers  ^1648. 
of  the  Will  Act,  that  it  was  not  the  intention  of  the  legis- 
lature in  passing  that  Act,  that  it  is  not  an  intention 
to  be  collected  from  that  Act,  that  the  mode  or  order  of 
applying  assets  in  payment  of  debts  should  be  rendered 
different  by  it  from  that  which  would  have  taken  place 
without  it,  at  least,  in  a  case  of  the  present  description/^ 
[Tombs  V.  Boch  (a)  and  Oervis  v.  Oervis  (b)  were  referred 
to  during  the  argument] 

The  Viob-Chanoelloe: — 

How  this  case  would  have  stood  if  the  codicil  of  1839 
had  not  amounted  to  a  republication  of  the  will,  it  is  not 
necessary  that  I  should  say;  for  I  am  of  opinion,  that  the 
codicil  of  1839  did  effect  a  republication  of  the  will. 

Again,  how  this  case  would  have  stood  if  the  contract 
of  1838  had  been  an  absolute  or  ordinary  contract  of  sale, 
binding  one  party  to  sell  and  the  other  to  buy,  and  not, 
as  it  was,  a  contract  resting  merely  in  the  option  of  the 
person  with  whom  the  testator  entered  into  the  contract, 
it  remaining  imcertain,  during  the  whole  of  the  t-estator's 
life,  whether  the  purchase  would  ever  take  place  or  not,  I 
also  need  not  say. 

As  the  case  stands,  taking  together  the  particular  lan- 
guage of  the  will,  and  the  particular  language  and  the 
nature  of  the  contract,  upon  which  no  option  was  express- 
ed during  the  life  of  the  testator,  coupled  with  the  fact 
of  the  republication  by  the  codicil,  I  am  of  opinion,  that 
it  is  consistent  with  the  true  construction  of  the  testa- 
tor's testamentary  instruments,  and  the  effect  that  ought 
to  be  given  to  republication, — that  it  is  consistent  with 
law,  and  justice,  and  reason,  and  consistent  also  with  the 
cases  of  Lawes  v.  Bennett  (c)  and  KnoUys  v.  Shepherd(d), 
to  say,  that  the  purchase-monies  of  Williams's  Farm  and 
Nash's  own  Farm  belong  to  those  who  would  have  enjoyed 

(a)  2  Colh  490.  (c)  1  Cox,  167. 

(h)  14  8im.  654.  (d)  iJ.t  W.  499. 
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them  if  Hr.  Galton  had  not  exerased  the  option  of  bnTin^ 
The  purchase-money  of  the  two  estates  haring  been  kept 
quite  distinct,  no  apportionment  is  required. 

The  purchase-monies  must  be  invested,  and  the  interest 
be  pud  to  the  tenants  for  life; 

As  to  thatsmall  piece  ofhmd,  the  leasehold  mentioned,  1 
should  very  much  prefer  to  direct  a  case  ibr  the  opinion  of  a 
Court  of  law;  but,  as  mj  opinion  has  been  ashed,  I  give  it 

Upon  the  assumption  that  this  would  not  pass  bat  for 
the  late  Act  of  Parliament,  I  am  certainly  not  prepared  to 
say  that  under  the  late  Act  it  does  pass.  I  apprehend 
tiiat  the  gift,  being  one  expressly  of  a  freehold  estate,  did 
not  comprise  the  little  leasehold  bought  with  it  from  Hr. 
Brooks,  though  mixed  with  the  freehold  estate. 

How  the  case,  assuming  that  to  be  so,  would  have  stood 
if  the  acquisition  of  the  fee  of  the  leasehold  part  had  been 
made  before  the  last  codicil,  it  is  not  necessary  to  say.  In 
point  of  fact,  it  was  not  made  till  after  the  last  codicil; 
and  therefore,  it  cannot,  I  think,  pass  unless  by  means  of 
the  late  Act ;  and  the  burthen  is  on  those  who  contend  that 
the  late  Act  of  Parliament  changes  the  devolution  of  the 
property,  to  prove  it  They  have  not  proved  it  to  my  satis- 
faction. I  think  that  this  leasehold,  or  formerly  leasehold, 
portion  passes  under  the  general  residuary  gift. 

The  costs  of  the  suit  of  Oalton  v.  Emuas  have  been,  in  the 
first  place,  provided  for  out  of  the  purchase-money  general- 
ly, but  they  must  now  be  pud  out  of  Williams's  Fann  and 
Nash's  own  Farm  rateably. 

The  Master  has  found  20002:  due  from  Kash's  estate  to 
Smith's  estate.  That  was  a  sum  due  from  Mr.  Nash  as  trus- 
tee; it  must  bear  interest  at  il.  per  cent,  and  be  treated 
as  being  a  lien  upon  Williams's  Farm,  upon  the  footing  of 
a  mortgage.  It  is  said  that  there  is  little  or  no  general 
personal  estate  to  pay  it;  but  whatever  there  is  must  be 
appropriated  to  that  purpose.  The  general  rule  is,  that 
the  particularly  given  estate  must  bear  its  own  burthen, 
and  not  resort  to  other  estates  also  particularly  given; 
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that  is,  that,  if  a  testator  has  devised  Greenacre,  subject  to  1848. 
a  mortgage,  though  made  by  himself,  to  A.,  and  has  devised 
Blackacre,  not  subject  to  any  mortgage,  to  R,  A.  may 
have  the  personal  estate  applied  towards  the  discharge  of 
Oreenacre,  if  there  be  any;  he  may  have,  I  suppose,  a  de- 
scended real  estate  applied  in  aid;  but,  these  two  sources 
failing,  I  apprehend  that  he  cannot  come  against  the  un- 
mortgaged estate  particularly  given.  On  this  point  the 
declaration  will  be,  that  the  debt  of  2000Z.  is  to  be  borne, 
in  the  first  place,  by  the  general  personal  estate;  and,  so 
far  as  that  is  insufficient,  by  Williams's  Farm. 

By  the  decree  it  was  among  other  things 
declared,  that  the  purchase-monies  of 
Nash's  own  Farm  were  subject  to  the  limit- 
ations by  the  will  and  codicils  declared 
concerning  that  estate;  and  that  the  pur- 
chase-monies of  Williams's  Farm  were  sub- 
ject to  the  limitations  by  the  second  codicil 
declared  concerning  that  estate.  And,  it 
appearing  by  the  Master's  report  that  the 
residuary  personal  estate  of  the  testator 
would  be  insufficient  to  pay  his  simple 
contract  creditors,  it  was  declared,  that 
iOOOly  being  the  unpaid  residue  of  the 
25002b  belonging  to  the  estate  of  the  tes- 
tator William  Smith,  constituted  a  lien 
upon  Williams's  Farm  at  the  time  of  the 
death  of  the  testator  John  Nash;  and  that 
the  said  sum  of  20002.,  with  the  interest 
due  thereon,  ought  to  be  raised  and  paid 
exclusively  out  of  Williams's  Farm,  or  the 
purchase-monies  thereof,  without  contri- 
bution from  any  other  part  of  the  estate  of 
the  testator  John  Nash.  And  it  was  de- 
clared, that  all  the  freehold  and  leasehold 
estates  of  the  testator  John  Nash  not  par- 


ticolarly  devised  or  bequeathed  hj  hia  vill 
or  codicUs,  OT  gome  or  one  of  them,  passed 
hj  the  residuary  clause  in  his  will;  and 
that  the  bequest  of  the  leasehold  estates 
hj  the  reuduaiy  clause  operated  as  a  spe- 
cific bequest  And  it  was  declared,  that 
the  bequest  of  the  leasehold  garden  and 
premises  at  Falsam  Pitts  was  adeemed  by 
the  subsequent  ooDTeyance  of  the  fee  to 
the  testator;  and  that  the  garden^round 
constituted  part  of  the  residuary  freehold 
estates  of  the  testator.  And  it  was  declar- 
ed, that  the  small  piece  of  ground  at  or 
near  Brickhouse-lane,  which  was  leasehold 
when  purchased  by  the  testator  John  Nash, 
did  not  pass  by  the  devise  of  the  testator's 
freehold  estate  at  or  near  Brickhouse-lane, 
but  constituted  part  of  the  residuaiy  free- 
hold estates  of  the  testator. 


POTHBOABT  V.  POTHECAET.   I/' 

SAAC  POTHECARY,  by  his  will,  dated  the  7th  of 
»  ^dT^"*  September,  1836,  bequeathed  to  each  of  four  children  of  his 
tee,  iha  eiecu-  brother  Matthew  Potbecary,  of  whom  Caroline  Amelia  Po- 
tiins  udboi^  thecary  was  one,  the  sum  of  3001.,  to  be  paid  twelve  months 
tlu'^^i^Tof     ^s"*  t^^  testator's  decease. 

lurltgBCT.tud,  By  a  codicil  to  his  wUl,  dated  the  28th  of  February, 
afterpayment  ■'  '       _  " 

ofthclnw?      183S,  the  testator,  after  reciting  the  death  of  Matthew 

daitalaipeiuaa,  Pothecary,  bequeathed  to  his  children  a  Bum  of  lOOOZ., 
wl^^-"*  equally  to  be  divided  among  them  share  and  share  alike. 

■oil,  in  tlieir 

OWD  namsi,  and  accamiikted  the  dirideadi,  (the  36  Qeo.  S,  c  52,  not  qipljing  to  the  caw,)  ukd  did 
not,  on  the  psMng  of  the  10  &  II  TicL  c.  96,  traniTer  the  vnounl  into  Court,  under  that  Act  A 
bill  wai  filed  in  1S4S,  for  psjnent  of  the  tifpu;  in  ca«b,  with  intenM.  Bat  the  Court  refiued  to 
diftnlb  the  iOTeitment,  and  diieded  it  and  il>  accumulationa  to  be  brought  into  Conrt  It  appeaT' 
ing,  howoTBT,  that  Ihe  legatee  wu  of  imbecile  mind  at  the  date  of  the  teatator'i  will,  the  Coni^  on 
that  groimd,  gare  the  coiu  out  of  the  teiiator'i  geoeial  eitate. 
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The  testator  died  in  March,  1838^  and  the  will  and  co-        1848. 
dicil  were  proved  by  the  executors,  George  Pothecary,     pothbcart 
Isaac  Pothecary,  Richard  Tilt,  Harry  Noyes,  and  William    p^JJjc^ny. 
Gutch;  but  Harry  Noyes  died  without  having  ever  acted 
in  the  executorship. 

The  four  other  executors  paid  the  testator's  debts  and 
his  funeral  and  testamentary  expenses,  and  all  the  lega- 
cies except  the  legacy  of  3001.  and  the  one-sixth  share  of 
the  l^acy  of  10002.,  making  together  the  aggregate  sum  of 
4662^  13«.  4ecL,  to  which  Caroline  Amelia  Pothecary  was 
entitled. 

That  lady  had  been  of  imbecile  mind  from  her  birth, 
and  Messrs.  George  Pothecary,  Richard  Tilt,  and  William 
Gutch  were  advised,  that,  by  reason  of  the  incapacity  of 
the  legatee,  she  could  not  give  them  a  valid  release,  and 
that  they  could  not  safely  pay  the  amount  to  her.  They 
therefore,  after  payment  of  the  legacy  duty  and  other  ex- 
penses, invested  the  balance  of  the  466^  13&  4dL  in  the 
purchase  of  6552b  16^.  Consols,  in  their  names. 

Applications  were  made  in  1843  to  the  executors,  to 
apply  the  dividends  towards  the  maintenance  of  Caroline 
Amelia  Pothecary;  but  were  not  complied  with. 

In  1848,  application  was  made  to  the  executors  to  pay 
the  legacies  into  Court,  under  the  10  &  11  Vict.  c.  96;  but 
the  executors  declined  to  do  so,  except  upon  receiving  an 
indemnity  against  the  costs  of  the  proceeding. 

The  bill  filed  in  1848,  in  the  name  of  Caroline  Amelia 
Pothecary,  by  her  next  friend,  against  the  four  acting  ex- 
ecutors, after  stating  the  circumstances  and  the  refusal  of 
the  defendants  to  pay  the  legacy,  charged,  that,  if  the  de- 
fendants had  desired  to  be  released  from  their  trust,  they 
ought  to  have  transferred  the  stock  in  which  the  balance 
had  been  invested  into  the  name  of  the  Accountant-Gene- 
ral  of  this  Court,  according  to  the  provisions  of  the  Act 
for  the  better  securing  of  trust  funds  and  for  the  relief  of 
trustees  (a);  and  an  account  of  the  legacy  and  interest, 

(a)  10  (Sr  11  Vict.  c.  96. 
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1848.        and  payment  thereof,  or  a  transfer  of  the  etock,  vas 
pMHWiB*     prayed. 

The  defendants,  George  Pothecary,  BJcbard  TUt,  and 
William  Gutch,  hy  their  answer  stated,  that  they  bad  de- 
clined to  avail  themselTee  of  the  provisions  of  the  Act  for 
the  relief  of  trustees,  because  they  had  been  advised,  and 
they  Bubmitted,  that  it  iras  doubtful  whether  they  could 
be  thereby  released  irom  their  trusts. 

Isaac  Pothecaty,  the  other  executor,  by  a  separate  an- 
swer stated,  that  he  had  always  been  willing  to  pay  otw 
the  amount,  and  to  indemnify  his  co-ezecuton,  on  their 
concurring  in  so  doing. 

Mr.  Beavan,  for  the  plaintiff. — If  tbe  defendants  de- 
sired to  discharge  themselves  of  their  trust  as  to  these 
legacies,  they  should  have  pud  the  amount  to  tbe  Ao- 
countaot-General  of  this  Court,  upon  the  passing  of  the 
recent  Act  (10  &  11  Vict  c.  96,)  for  the  better  securing  of 
trust  funds  and  for  tbe  relief  of  trustees,  and  that  would 
have  protected  them.  As  they  have  not  availed  them- 
selves of  that  Act,  this  suit  has  become  proper,  and  the 
executors  should  pay  the  costs  personally,  or,  at  all  events, 
out  of  the  general  assets  of  the  testator  (a). 

The  executors  invested  the  balance  only,  after  deduct- 
ing expenses.  These  expenses  should  have  been  charged 
to  the  residuary  estate,  and  not  to  this  fund,  even  if  the 
executors  had  been  authorised  to  invest  by  the  53  Geo.  3, 
c.  62(6). 

And  if  tbe  executors  bad  acted  under  tbe  10  &  11  Vict 
c  96,  they  would  not  have  been  justified  in  deducting  the 
costs  of  paying  in  tbe  amount  out  of  the  fnnd  paid  into 
Court  (c). 

(a)  Beunea  on  Carta,  13;    S  Tea.  180. 

Z>an.PTM.,1301,8ndedit.;  Jfum.  (fi)  Ex parUChU.ilj.  J^S.B^ 

Hos.  fi;  Whepkam  t.  W\i\g/iM,  4  Sei. 

Tea.  630 ;  BarUm  t.  Cool*,  C  Tea.  (e)  Bt  Truttttt  e^  Sltarp't  W3t, 

461 J  WOtm    T,  SrowimiUli,  9  IS  Jur.  4&S. 
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The  defendants  are  not  entitled  to  sa^,  that,  because  1848. 
tbe^  have  themaelvea  invested  the  amoujit  in  their  own  vaiumo^n 
names,  instead  of  in  the  name  of  the  Accountant-Gen- 
era], and  that  the  phuntiff  may  have  been  a  gainer  hj 
that,  therefore  they  shall  not  pay  the  costa  of  this  suit. 
In  a  case  before  the  Vice-Chancellor  of  England,  on 
the  16th  of  Kovember,  1848  (a),  the  executors  had  in- 
Tested  in  stock,  in  their  oim  nwnes,  a  legacy  given  to  an 
infant.  The  in&nt,  on  attaining  her  age,  filed  a  bill 
against  the  executors  for  hw  l^^y,  and  the  Court  gave  it 
to  her  with  costs. 

The  Vicb-Chahcbliob: — 

The  recent  decision  of  the  Vice-Chancellor  of  England 
was  in  the  case  of  an  infant. 

My  impression  of  this  case,  vrhich  is  not  (me  where  the 
legatee  is  an  infant  or  is  out  of  the  jurisdiction,  but  is  one 
of  the  imbecility  of  an  adult  legatee,  is,  that  if  the  execu- 
tors bon&  fide,  in  proper  time,  set  apart  and  invested 
the  legacy,  and  if  the  dividends  have  been  properly  ac- 
cumulated, this  Court  should  not  interfere  against  them. 
This,  I  think,  was  a  case  of  honest  and  substantial  appro- 
priation; and  I  will  not  disturb  it 

Mr.  iZuueU  and  Mr.  W.  H.  Tovmsend. — Payment  of  the 
amount  of  the  legacies  into  Court,  under  the  36  Geo.  3, 
c.  52,  would  have  been  no  answer  to  a  suit  where  the  le- 
gatee was  of  imbecile  mind,  that  Act  being  confined  to  the 
case  of  the  legatee  being  either  an  in&nt  or  out  of  the 
jurisdiction.  For  several  years,  and  until  the  recent  Act 
of  the  10  &  11  Vict,  c  96,  the  executors  could  not  have 
discharged  themselves  of  the  trust  They  have  done  what 
was  best  for  the  interest  of  the  legatee,  and  the  costs  of 
this  suit,  which,  if  necessary,  is  rendered  so  by  the  Btat« 

(a)  Rmmd  t.  Siv^ton,  Not.  16, 1848. 


1^848.  ^      gf  ^Yie  legatee's  mind,  should  be  paid  out  of  the  l^acies. 
Pmh«o*m     [They  cited  Edwards  v.  Alvey(a).] 

POTHKABT. 

Mr.  Knox,  for  the  other  defendant  Isaac  Pothecary. 

The  Vice-Chancbllob  said,  it  was  admitted  that  the 
legatee,  who  was  of  imbecile  mind  from  her  birth,  was 
so  at  the  date  of  the  will  In  a  case  thus  circumstanced, 
he  thought,  without  blaming  the  executors,  it  was  one  in 
which  the  costs  of  the  suit  to  that  time  should  come  out  of 
the  testator's  estata 

The  order  directed  the  fund  to  be  brought 
into  Court,  and  gave  the  costs  of  all  par- 
ties out  of  the  testator's  estate. 

(a)  10  Jut.  650. 


Bullock  v.  Chapman." 


/ 


FeDding  a  mo-     X  HIS  case  is  reported  ante,  page  211,  upon  a  motion  for 
tiueradm^       *  Special  injunction. 

injunction  u>  After  the  refusal  of  that  motion  the  plaintiff  amended 

defeoduii  an-  his  bill,  making  Mr.  Bosanquet,  the  public  officer  of  the 
plaintiff  hanng  London  and  Westminster  Banking  Company,  a  defendant, 
toi^^'rf^  stating  that  an  action  had  been  brought  by  him  on  behalf 
couna  an  order  of  the  London  and  Westminster  Banking  Company  against 
enxptioDi  the  plaintiff  in  equity,  as  a  shareholder  in  the  Union  Bank- 
BM,  thatllie  "^8  Company,  charging  colluaion  between  the  two  Com- 
oriOT  wai  im-  panics,  and  praying  for  an  injunction  to  restrain  the  pro- 
secution of  the  action. 

On  the  Ifith  of  October  the  common  injunction  was  ob- 
tained, for  want  of  answer. 

On  the  3rd  of  November  a  motion  was  made  on  behalf 
of  the  plaintiff,  on  the  usual  affidavit  to  extend  the  com- 
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mon  injunction  to  stay  trial,  and  the  motion  was  ordered        1648. 
to  stand  over  till  the  last  daj  of  term.  Bvllook 

On  the  8th  of  November  the  bill  was  re-amended.  Ghapma* 

On  the  24th  of  November  the  defendant  Bosanqnet  put 
in  his  answer. 

On  the  last  day  of  term  the  motion  to  extend  the  com- 
mon injunction  was  again  ordered  to  stand  over,  to  enable 
the  plaintiff  to  consider  the  sufficiency  of  the  answer. 

On  the  4th  of  December  the  plaintiff  filed  exceptions. 

On  the  same  day  the  plaintiff  obtained  as  of  course  an 
order  to  refer  the  exceptions  forthwith. 

Mr.  Wigra/m  and  Mr.  Cole  now  moved  to  discharge  the 
order  referring  the  exceptions. — The  New  Orders  of  1845 
have  changed  the  old  practice  as  to  referring  exceptions 
instanter,  and  have  rendered  it  necessary  generally  in  all 
cases  to  give  the  defendant  the  eight  days  within  which 
to  submit  to  the  exceptions.  It  is  true,  that,  in  Hughes  v. 
Thomas  (a),  the  Master  of  the  Rolls  held,  that,  in  the  par- 
ticular case  of  exceptions  being  shewn  as  cause  against 
dissolving  an  injunction,  the  Court  may  mero  motu,  and 
for  the  defendant's  own  sake,  refer  the  exceptions  instanter. 
But  his  Lordship  did  not  intimate  any  opinion,  that  the 
interval  now  prescribed  to  the  plaintiff  before  referring 
the  exceptions  can  be  abridged  by  him  for  his  benefit  in 
any  case;  and  your  Honor  felt  a  difficulty  in  reconciling 
the  opinion  of  the  Master  of  the  Rolls  with  the  strict  terms 
of  the  Order.  [The  Vice-Chancellor. — If  the  old  practice 
had  been  intended  to  continue,  it  is  singular  that  the 
words,  "except  in  injunction  cases,'"  were  omitted  in  the  Or- 
ders of  1845.]  At  all  events,  the  opinion  must  be  regarded 
as  only  applying  to  cases  of  exceptions  being  shewn  as  cause 
against  dissolving  an  injunction.  Moreover,  this  order  was 
obtained  as  of  course,  which  is  contrary  to  the  decision  of 
the  Master  of  the  Rolls  in  Muggeridge  v.  Sloman(b). 

(a)  7  Beay.  584;   and  see,  in      same  effect  in  2  Coll.  239. 
the  same  case,  a  decision  to  the         (h)  9  Beav.  314. 


Mr.  Bacon  and  J{r.  Batea,  for  the  pluntiff.— Th«  Maeter 
of  the  Rolls,  in  Hughe»  v.  Thomat,  thought  that  the  old 
practice  -was  not  altered  in  this  respect,  and  your  Honor 
acted  upon  that  opinion.  [The  V\ce-(3umceUor. — lij 
impression  was,  that  the  provisioD  was  one  which  ought 
to  hare  been  inserted  in  the  New  Orders,  hot  that  it  would 
be  a  bold  step  to  introduce  it  in  practice^  Thinking  the 
practice  convenient,  however,  I  willingly  followed  it  when 
mtroduced-  But  the  Master  of  the  RoHb  seems,  in  the 
eases  mentioned,  to  regard  the  circumstance  of  the  excep- 
tions being  shewn  tor  cause  against  dissolTing  an  injunc- 
tion, as  material}  It  is  the  same  thing  here  in  principle; 
for  if  the  answer  is  regarded  as  insufGcient,  it  forms  no 
objection  to  the  motion  to  extend  the  injunction  to  stay 
trial  With  regard  to  the  <Hiler  being  obtained  as  of 
course,  it  is  the  practice  so  to  obtain  orders  of  this  descrip- 
tion in  the  Vice-Chancelloi' of  England's  Court:  Teeidt^T. 
SvnndeU{a). 

Mr.  Wigram,  in  reply. 

The  ViCB-CHAHCHiioa:^ 

My  impression  is,  that,  howeTer  much  it  may  be  re- 
gretted that  such  an  order  should  be  irregular,  this  order 
is  irregular.  But  I  shall  not  act  on  this  impressson  if  the 
Master  of  the  Bolls  and  Sir  James  Wigram  are  of  a 
different  opinion.  Mr.  Berrey  will  be  so  good  as  to  com- 
municate with  them.  If  they  are  not  of  a  different  opin- 
ion, the  order  will  be  discharged  without  costa 

The  order  was  disdutrged. 
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T 


Gambee  v.  Atlbb. 


J 


HIS  was  a  suit  in  which  the  bill  purported  to  be  ex-  • 
hibited  by  a  married  woman  and  her  infant  daughter,  hj  ^ 
a  next  friend,  against  her  husband,  from  whom  she  was  m 
liying  apart,  and  a  trustee,  to  enforce  the  execution  of  cer-  a 
tain  trusts  under  which  the  married  woman  was  entitled  ^ 
to  an  interest  for  her  separate  use.  ^\ 

Mr.  MalinSj  on  behalf  of  the  married  woman,  appearing  u 
for  the  purpose  of  the  motion  bj  a  different  next  Mend  from  " 
the  one  named  in  the  bill,  moved  that  her  name  might  ^ 
be  struck  out  of  the  bill,  on  the  ground  that  she  never  cc 
gave  authority  to  the  next  Mend  mentioned  in  the  bill  to  a 
institute  the  suit  on  her  behalf;  and  that  the  next  friend  ^ 
named  in  the  bill  might  pay  the  costs  of  the  application.     ^ 

Mr.  Elderion,  for  the  infant  plaintiff,  read  affidavits  ^ 

of  the  solicitor  by  whom  the  bill  was  filed,  verifying  a  ^ 

memorandum,  signed  by  the  married  woman,  to  the  fol-  01 
lowing  effect: — 

"  On  behalf  of  myself  and  Frances  Gambee,  my  young- 
est daughter,  I  authorise  you  to  proceed  against  William 
Attlee  for  the  recovery  of  the  2002^  stock  misappropriated 
by  him :  also  to  proceed  to  obtain  his  dismissal  as  trustee, 
and  to  substitute  William  Goodman  and  Edward  Woolls  as 
trustees  of  my  father's  will  '^  Fbanoes  Gambee.'' 

The  solicitor  also  deposed  that  Mrs.  Gambee  had  previ- 
ously desired  him  to  do  whatever  he  thought  was  most 
conducive  for  theb  enefit  of  herself  and  family.  There  was 
a  conflict  of  evidence  as  to  the  authority  given,  but  it  was 
not  alleged  that  the  married  woman  had  been  consulted  as 
to  the  selection  of  the  next  friend. 

Mr.  Hare  appeared  for  the  husband. 

The  Yicb-Chanoellob  said,  that  the  point  appeared  to 
be  a  new  one.    If  the  lady  had  been  told  that  a  prochein 


amy  must  be  selected,  she  Trottld  probably  not  have  nndei^ 
stood  what  waa  meant  Still,  she  bad  a  rigbt  to  be  con- 
sulted as  to  the  person  who  was  to  fill  that  character  on 
her  behalf,  and  therefore  it  seemed  proper  to  accede  to  the 

""  Order  made  without  costsi 

fj^  A '-^  -  ■'Z-*^  ^^^  ^^^ 


A  liitl,  againit 
tiiietiea  mil;,  al- 
le^  that  the 

pnadial  debt- 

tl»  jariidiclioD, 
but  did  not  praj 
proctu  agauul 
tbon.    npaa 
an  objection  in 

want  of  putica : 
—BtU,  that, 
notwithatand- 
ing  the  32nd 
Older  of  An- 
goit,  1841,  it 


PiBRSOH   V.    BaECIAT.  '/ 

X  HIS  was  a  suit  by  a  sole  plainUff,  James  Alexander 
PiersoD. 

It  appeared  from  the  statements  in  t)ie  bill,  that,  jve- 
viously  and  down  to  the  1st  of  Uay,  1838,  the  plaintiff 
and  one  Edward  Chapman  carried  on'business  as  mer- 
chants, at  Fort  Louis,  in  the  island  of  ICauritias;  that,  on 
that  day,  the  plaintiff  and  the  said  Edward  Chapman  ad- 
mitted one  David  William  Barclay  as  a  partner;  and  that 
the  last-mentioned  partnership  was  continued  up  to  the 
30th  of  September,  1839,  when  the  plaintiff,  Edward 
Chapman,  and  David  William  Barclay  dissolved  their  part- 
nership; and  it  was  agreed  that  the  plaintiff  should  re- 
tire from  the  concern.  That  thenceforth  Edward  Chap- 
man and  David  William  Barclay  carried  on  the  business 
in  partnership,  under  the  name  of  Chapman  &  Barclay; 
and  that  a  mutual  Bf^ncy  bad  existed  between  them  and 
a  firm  in  London,  carrying  on  bnainess  under  the  style 
of  Messrs.  Barclay  Brothers  &;  Co. 

That,  upon  the  retirement  of  the  plaintiff  from  the  firm 
of  Pierson,  Chapman,  &  Co.,  a  sum  of  30,0001.  was  due 
to  him;  and  that,  by  the  articles  entered  into  on  the  dis- 
solution, ICessrs.  Chapman  &  Barclay  agreed  to  pay  thia 
amount  by  six  instalments  therein  specified. 

That  the  firm  of  Barclay  Brothers  &  Co.  being  re- 
quested to  sign  a  memorandum  guaranteeing  to  the  plain- 
tiff the  instalments  so  agreed  to  be  secured  to  him,  at  first 
declined  doing  so;  but  on  the  plaintiff  agreeing  to  allow 
them  a  charge  of  2  jl.  per  cent  on  the  amount  eecared,  they 
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by  letter,  on  the  26th  of  June,  1846,  undertook  to  become 
responsible  to  the  plaintiff  for  the  balance  due  to  him 
from  Messrs.  Chapman  &  Barclay. 

The  bill  was  filed  against  the  members  of  the  firm  of 
Barclay  Brothers  &  Co.,  as  defendants.  It  allied  default 
in  the  payment  of  the  instalments,  and  charged  that  Ed- 
ward Chapman  and  David  William  Barclay  were  out  of 
the  jurisdiction  of  the  Court.  It  prayed  an  account  of  the 
principal  and  interest  due  to  the  plaintiff,  and  payment  of 
the  amount  by  the  defendants. 

Some  of  the  defendants  by  their  answer  submitted,  that 
Edward  Chapman  and  David  William  Barclay  were  neces- 
saiy  parties  to  the  suit. 

The  cause  now  came  on  to  be  argued  on  the  objection  for 
the  want  of  parties. 

•  Mr.  CaimSy  in  support  of  the  objection. — ^The  plaintiff 
seeks  reUef  against  the  defendants  in  their  character  of 
sureties,  without  bringing  either  of  the  principal  debtors 
before  the  Court 

Although  the  32nd  Order,  of  August,  184*1,  has  declared 
that  it  shall  not  be  necessary  to  bring  before  the  Court  as 
parties  to  a  suit  all  the  persons  liable  to  the  plaintiff's  de- 
mand,  but  that  the  pkintiff  may  proceed  against  one  op 
more  of  the  persons  severally  liable,  that  Order  does  not 
apply  to  a  case  where  there  are  principals  and  sureties. 
In  such  a  case  some  one  individual  at  least  of  each  class 
must  be  made  a  party:  Lloyd  v.  Sfnith(a). 

Mr.  Tripp,  for  the  plaintiff. — The  32nd  Order  ought  not 
to  be  restricted  to  so  limited  an  interpretation  as  was  put 
upon  it  in  Lloyd  v.  Smith,  at  least  where  the  principal 
debtors  are  alleged  by  the  bill  to  be  out  of  the  jurisdic- 

(a)  13  Sim.  467. 

VOL.  n.  B  E  B  D.  a.  a 


1848.  tion;  and  it  would  be  a  mere  formality  to  pray  process' 
ftuMon  against  them.  That  circamstance  sufficiently  distingaiahes 
the  present  case  from  Llojfd  v.  Smith. 

Mr.  Caimg,  in  reply.^It  is  not  enoagh  to  state  that  per- 
sons irho,  in  respect  of  interest,  are  necessaiy  parties,  are' 
out  of  the  jurisdiction ;  the  bill  must  go  on  to  pray  pro- 
cess against  them:  Mvnox  y.DeTa^atiii).  [He  also  cited 
Windtvrf.  Windsor  (f>).'\ 

The  ViOB^JHAHOBUwa:— 

But  for  the  decision  of  the  'Vice-Chancellor  of  England, 
in  Lloyd  v.  Smith,  my  conBtruction  of  the  32nd  Order 
would  possibly  have  been  otherwise  I  ought  not,  how- 
ever, to  differ  from  the  authority  of  that  case 

It  is  not  sufficient  for  the  plaintiff  to  allege  that  the 
principal  debtors  are  out  of  the  jurisdiction ;  he  must  pra^ 
process  agunst  them,  or  at  least  agunst  some  one  of  them, 
when  they  or  he  shall  come  within  the  jurisdiction. 

Objection  allowed     No  order  made  as  to 


(«)  1  B«T.  lOB,  n.  (A). 
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FOWLBB  V.   ReTNAL. 


^Y  an  indenture^  dated  the  15th  day  of  January,  1 825,  | 
made  between  Thomas  Bish  and  Frances  Elizabeth  Bish,  ° 

n 

spinster,  his  daughter,  of  the  first' part,  Robert  Hodgson  t 
Fowler  of  the  second  part,  and  George  Thomas  Robert  » 
Reynal,  George  Webb,  William  Fowler,  and  Chappel  Fow-  ? 
ler,  of  the  third  part,  being  a  settlement  made  previously  <j 
to  the  marriage  of  Mr.  Fowler  with  Miss  Bish,  after  recit-  r 
ing  that  84502.  32.  per  Cent.  Reduced  Annuities  had  been  ^ 
transferred  by  Thomas  Bish  into  the  names  of  the  said  ^ 
Robert  Reynal,  George  Webb,  William  Fowler,  and  Chappel  » 
Fowler,  it  was  declared,  that  they  the  said  four  trustees  e 
should  stand  possessed  thereof  after  the  then  intended  mar-  ^ 
riage,  upon  trust  out  of  the  dividends  to  pay  the  premium  ^ 
on  a  policy  of  assurance,  and  subject  thereto  to  pay  the  re-  c 
sidue  to  the  intended  wife  during  her  life,  for  her  separate  n 
use,  without  power  of  anticipation;  and  after  her  decease,  ^ 
in  case  there  should  not  be  any  child  or  issue  of  the  mar-  8 
riage  living  at  her  decease,  the  said  trustees  were  directed  " 
to  stand  possessed  of  the  capital  stock  in  trust  for  the  said  ° 
Thomas  Bish;  but  in  case  she  should  leave  any  issue  of  ^ 
the  marriage  living  at  the  time  of  her  death,  then  upon  d 
trust  to  pay  the  dividends  to  the  intended  husband  for  life  t] 
or  until  his  bankruptcy;  and,  after  the  determination  of  ^ 
the  preceding  interests,  the  said  trustees  were  directed  to  » 
stand  possessed  of  the  capital  stock  and  dividends  in  trust  a 

for  the  children  living  at  the  decease  of  the  intended  wife,  g 

t] 

after  the  retirement  of  the  third,  was  a  I 
ffdd,  abo,  that,  in  a  suit  by  cestois  que  tnutent,  seeking  to  make  one  of  the  tru 
reipect  of  the  breach  of  tnut,  &e  82nd  Order  of  May,  1841,  did  not  dispense  with  t 
making  the  co-trustees  parties. 

The  bQl  stated,  that  some  of  the  plaintiilB  were  children  of  another  plaintiff,  and 
oertain  defendants  were  the  only  chOdren  of  the  marriage.  The  answers  did  not  deny 
but  merely  stated  that  the  defendants  did  not  know  whether  these  were  all  the  childn 
raise  any  objection  for  want  of  parties  on  this  ground.  There  ivus  no  evidence  of  t] 
between  the  plaintiffii: — ffM,  at  the  hearing,  uat  a  case  was  made  for  inquiiy  as  t( 
fayment  into  Court  of  the  tmtt  fund. 

^  EBE  2 


Tho  should  live  to  attain  tventy-onej  or  irho  should  die 
haTiDg  issue.  And  there  vas  a  power  for  the  trustees,  with 
the  consent  and  approbation  of  Robert  Hodgson  Fowler  and 
Frances  Elizabeth  Fowler,  in  writing,  during  their  lives  to 
sell  out  the  84602.  32.  per  Cent.  Reduced  Bank  Annuities  or 
any  part  thereof,  and  invest  the  proceeds  upon  any  other 
public  stock  or  funds,  or  upon  real  security  or  securities,  at 
interest;  and  also  from  time  to  time  to  vaiy  the  securities 
on  which  the  trust  monies  should  be  invested. 

Contemporaneously  with  or  shortly  afler  the  execution 
of  settlement,  and  before  the  marriage,  the  intended  hus- 
band and  wife  and  Mr.  Bish  signed  a  memorandum,  in- 
dorsed on  the  settlement,  to  the  following  effect: — 

"  We  hereby  request  the  trustees  within  named  to  ad- 
vance, pursuant  to  the  power  within  contiuned  for  that 
purpose,  the  sum  of  84502.  32^  per  Cent  Reduced  Bank  An- 
nuities, or  any  part  thereof,  to  the  owners  or  lessees  of 
Vauzhall  (hardens,  in  the  county  of  Surrey,  upon  mortgage, 
either  as  first,  second,  or  third  mortgagees,  for  such  time 
and  at  such  rate  of  interest  as  the  said  trustees  may  in 
their  discretion  think  fit" 

At  the  date  of  the  settlement,  Mr.  Bish,  with  two  part- 
ners, named  Frederick  Gye  and  Richard  Hughes,  were  pro- 
prietors of  Vauxhall  Qiirdens,  (which  were  of  copyhold 
tenure,)  and  were  entitled  to  the  fee  according  to  the  cus- 
tom of  the  manor,  as  tenants  in  common. 

The  marriage  having  been  solemnised,  the  trustees  sooa 
after  sold  out  the  stock,  and,  on  the  24th  of  Februarys, 
1825,  lent  the  proceeds,  amounting  to  80002.,  to  Thomas 
Bbh,  Frederick  Gye,  and  Richard  Hughes,  on  the  under- 
standing that  a  mortgage  of  Vauzhall  Gardens  should  be 
executed,  but  without  taking  any  present  security. 

On  the  30th  of  July,  1826,  Mr.  Bish  retired  from  the 
partnership  concern,  and  all  his  interest  in  the  copyhold 
premises  was  thereupon  transferred  to  and  became  vested 
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in  Messr&  Gye  and  Hughes,  who  continued  to  carry  on 
the  concern. 

The  8000/L  so  lent  remained  unsecured  until  the  29th  of 
November,  1826,  when,  bj  an  indenture  made  between 
Messrs.  Gye  &  Hughes  of  the  one  part,  and  the  four  trus- 
tees of  the  other  part,  Messrs.  Gye  &  Hughes  covenanted 
to  surrender  the  property,  (subject  to  two  prior  mortgage 
securities  therein  specified,)  and  also  subject  to  redemp- 
tion on  repayment  of  the  80002.  and  interest,  to  the  four 
trustees. 

The  interest  on  the  80002^  was  regularly  paid,  and  in 
the  year  1837,  Messrs.  Gye  &  Hughes,  upon  the  applica- 
tion of  Mr.  Reynal  for  repayment  of  the  80002.,  repaid 
10002.  in  part  thereof 

In  May,  1840,  Messrs.  Gye  &  Hughes  became  bankrupt; 
and  on  the  9th  of  September,  1841,  in  pursuance  of  an 
order  made  in  the  bankruptcy  by  the  Court  of  Review, 
upon  the  petition  of  Messrs.  Reynal  and  of  the  three 
other  trustees,  and  of  certain  other  persons  interested  in 
the  two  other  prior  mortgages,  the  mortgaged  premises  were 
put  up  for  sale  by  auction,  but  they  were  not  then  sold. 

The  premises  were  afterwards  nominally  sold  to  Mr.  Wil- 
liam Fowler,  one  of  the  trustees,  at  a  nominal  price  of 
22,3392.  78. 7cL,  and  were  conveyed  to  him  by  an  indenture 
dated  the  16th  of  February,  1843,  in  consideration  of  the 
payment  of  that  sum  to  the  several  mortgagees;  but  no 
part  of  that  sum  was  ever  in  fact  paid  by  him. 

No  part  of  the  balance  of  70002.  was  ever  afterwards 
realised. 

On  the  30th  of  June,  1847,  Mrs.  Fowler,  with  other 
plaintiffs  described  as  her  children,  by  their  next  friend 
filed  a  bill  against  Mr.  Reynal,  one  of  the  trustees  of  the 
settlement  of  her  husband,  and  other  cestuis  que  trustent 
under  the  settlement;  but  Mr.  Webb,  Mr.  William  Fowler, 
and  Mr.  Chappel  Fowler,  the  three  other  trustees  of  the 
settlement,  were  not  made  parties. 

The  bill  detailed  the  facts  and  circumstances  above 
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1846.        stated,  and  Tarioos  transactions,  from  vbich  it  appeared 
FowLu       that  the  security  had  been  deficient  for  many  years. 
BiTttAL.  ^^  ^^  charged,  that  the  pluutiff  Mrs.  Fowler  and  her 

husband  had  made  certain  specified  requests  to  the  trus- 
tees to  realise  the  security  and  to  enforce  the  pajnnent  of 
the  mortgage  debt  of  Messrs.  Gye  &  Haghee,  long  pre- 
vious to  their  bankruptcy,  but  that  the  trustees  had  not 
done  so. 

It  also  charged,  that  all  the  transactions  relating  to  the 
trust  funds,  and  the  security,  and  the  mortgaged  premises, 
were  managed  and  conducted  by  and  under  the  direction 
of  Mr.  Reynal  alone;  and  that,  after  the  bankruptcy  of 
Uessrs.  Gye  &  Hughes,  Mr.  Reynal  entered  into  possession 
of  the  mortgaged  prembes,  and  took  upon  himself  the  sole 
management  thereof;  and  that  he  had  ever  since  continued 
in  the  possession  thereof;  and  that  he  had  constantly  re- 
presented that  the  whole  vas  unprofitable  and  unproduc- 
tive. 

The  bill  prayed  a  declaration,  that,  by  varying  the  in- 
vestment of  the  sum  of  84^01.  3t  per  Cent  Reduced  Annui- 
ties, and  by  selling  the  same  and  lending  the  proceeds  to 
Messrs.  Bish,  Gye,  &  Hughes,  the  defendant  Reynal  was 
guilty  of  a  breach  of  trust,  and  became  personally  liable 
to  make  good  the  amount  of  the  Bank  Annuities;  and 
that  he  might  be  charged  with  the  same,  or  that  he  mi^t 
be  declared  liable  to  make  good  the  amount  of  the  loss 
which  had  or  should  have  arisen  to  the  trust  estate  by  the 
depreciation  in  value  of  the  mortgage  security  from  the 
time  when  he  ought  to  have  realised  or  to  have  concurred 
in  realising  the  same. 

The  defendants  by  their  answers  admitted  the  principal 
facts  chained  in  the  biU,  and  evidence  was  also  gone  into. 
But,  as  regarded  the  infant  plaintiffs  being  children  of 
Mrs.  Fowler,  or  what  children  she  had,  the  only  evidence 
against  the  defendant  Reynal  was  a  statement  in  his  an- 
swer, that  he  could  not  state  whether  the  co-plainti&  were 
all  the  children  then  living  of  Mrs.  Fowler.     Hr.  Reynal 
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also  stated  in  his  answer,  that  the  plaintiff  Mrs.  Fowler, 
by  receiying  the  increased  rate  of  interest  on  the  mortgage 
as  tenant  for  life,  and  otherwise,  had  acquiesced  in  the  in- 
vestment and  the  acts  of  the  trustees ;  and  that  the  defend- 
ant Rejnal  was  under  no  liability,  at  all  events  as  re- 
garded her. 
The  cause  now  came  on  for  hearing. 

Mr.  Wigram  and  Mr.  Drewry,  in  support  of  a  prelimi- 
nary objection  for  want  of  parties. — This  suit  being  against 
one  of  four  trustees,  for  a  breach  of  trust,  alleged  to  have 
been  committed  by  the  four,  cannot  be  sustained  against 
one  without  making  the  other  trustees  parties  to  the  suit; 
especially  as  it  appears  by  the  statements  in  the  bill,  that 
the  property  on  the  security  of  which  the  trust  fund  has 
been  laid  out  has  been  conveyed  to  one  of  the  absent  trus- 
tees: Lenaghan  v.  Smitii(a), 

Mr.  Bacon  and  Mr.  Malins,  for  the  plaintiffs. — The  breach 
of  trust  constitutes  a  joint  and  several  demand  in  the  plain- 
tiffs against  the  trustees  committing  the  breach  of  trust;  and 
the  32nd  Order  of  August,  1841,  enables  the  plaintiff  to 
proceed  against  any  one  or  more  of  the  trustees:  Perry  v. 
Knott(jti)y  KeUaway  v.  Johnson(c),  and  Attomey-Oeneral  v. 
Corporation  of  Leice8ter{d), 

Lenaghan  v.  8mith(a)  only  affects  the  question,  whether 
a  plaintiff  could  proceed  for  a  breach  of  trust  without 
making  all  the  existing  cestuis  que  trustent  parties,  and 
was  expressly  distinguished  by  the  Lord  Chancellor  from 
Perry  v.  Knott. 

The  Vicb-Chancbllor  said,  that,  if  the  plaintiffs  should 
fail  wholly  in  this  suit,  and  the  bill  should  be  now  dis- 
missed, and,  at  the  end  of  twelve  months,  another  child 
should  be  bom,  who  should  raise  over  again  the  questions 
raised  in  this  suit,  the  decree  would  not  be  binding  on 

(a)  2  Ph.  301.  (e)  6  Bcav.  319. 

{b)  5  Beav,  293.  (rf)  7  Bear.  176. 
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184a  ^  such  child,  three  of  the  trustees  not  having  been  parties  to 
the  6uit^  and  his  Honor  thought,  that,  consistently  with 
the  cases  cited,  the  defendant  Reynal  had  a  right  to  insist 
that  the  three  absent  trustees  should  be  made  parties  to 
this  suit  (a). 

The  cause  stood  over,  with  liberty  to  the 
plaintiffs  to  amend  accordingly,  upon  their 
paying  the  costs  of  the  day. 


The  bill  was  subsequently  amended,  by  adding  the  three 
other  trustees,  George  Webb,  William  Fowler,  and  Chap- 
pel  Fowler,  as  defendants. 


1849. 
May  7th,         The  cause  now  came  on  again,  upon  the  amended  record. 

Mr.  Bcuxm,  Mr.  Molina,  and  Mr.  H.  Humphreys,  for  the 
plaintiffs,  contended,  that  the  memorandum  indorsed  on 
the  settlement  did  not  authorise  what  had  been  done;  and 
that,  independently  of  the  memorandum,  the  trustees  were 
clearly  liable;  and  they  cited  Stickney  v.  Sewdl(JI>). 

Mr.  Wigram  and  Mr.  Drewry,  for  Mr.  Reynal;  Mr.  ChUL- 
smidy  for  Mr.  Webb,  one  of  the  trustees;  Mr.  Oabome,  for 
another  trustee. — There  is  no  evidence  that  all  Mr&  Fow- 
ler's children  are  before  the  Court,  nor  in  fact  that  any 
one  of  them  is.  If  it  be  assumed  that  the  plaintiffs  other 
than  Mrs.  Fowler  are  her  children,  still  as  she  has  been 
implicated  in  the  proceedings,  and,  by  receiving  the  in- 
creased interest,  has  precluded  herself  from  complaining, 
the  bill  must  fail,  one  of  the  plaintiffs  having  no  title  to  be 
relieved:  Cowley  v.  Cowley {c),  Makepeace  v.  Haythome(d)y 
Moreover,  she  was  a  party  to  the  memorandum  indorsed 
upon  the  settlement,  which  in  terms  not  only  authorised 

(a)  See  Hall  v.  Auttin,  2  Coll.  (e)  9  Sim.  299. 

670.  (d)  4  Bufls.  244. 

0)  1  My.  &  Or.  8. 
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but  directed  the  trustees  to  advance  the  money  as  they 
have  done:  Beauderk  v.  A8hbvmham(a).  The  utmost  the 
Court  could  do  would  be  to  direct  inquiries  whether  the 
acts  of  the  trustees  have  been  provident,  and  whether  any 
and  what  loss  has  arisen.  [  Westover  v.  Cfhapman  Q>)  was  also 
referred  to.] 

The  Vios-Chanoellob: — 

The  first  question  is,  whether,  assuming  the  suit  to  be 
in  such  a  state,  in  point  of  parties,  to  render  it  proper — if 
the  merits  render  it  proper — ^to  order  the  sum  of  84502. 
SL  per  Cent  Reduced  Annuities  to  be  brought  into  Courts 
there  are  such  merits? 

Now,  waiver  is  out  of  the  case.  It  is  agreed  on  all 
hands,  that  if  a  breach  of  trust  has  been  committed  with 
respect  to  this  sum  of  stock,  which,  but  for  waiver,  would 
render  those  who  have  committed  the  breach  of  trust  lia- 
ble to  restore  it,  they  are  still  so  liable,  inasmuch  as  there 
has  not  been  any  waiver. 

Had  the  case  rested  merely  on  what  is  contained  in  the 
body  of  the  settlement,  independently  of  the  memorandum, 
it  must,  I  think,  have  been  clear  of  all  doubt  that  such  a 
breach  of  trust  was  committed.  The  security  taken  was  a 
security  which  I  do  not  si^pose  that  any  man  would  at- 
tempt to  argue  was  a  proper  security,  independently  of  the 
memorandum.  The  question  then  is,  whether  the  memo- 
randum makes  a  difference.  And  I  agree  with  the  argu- 
ment that  the  plaintiffs  in  this  suit  must  be  taken  as 
bound  by  the  memorandum,  which  was  contemporaneous 
with  the  settlement  made  when  Mrs.  Fowler  was  both  un- 
married and  of  age.  By  that  memorandum  the  trustees 
were  requested  to  advance  the  stock, — which  means,  I 
apprehend,  lend  it;  to  lend,  therefore,  in  effect,  the  stock 
or  any  part  of  it  to  the  owners  or  lessees  of  Yauzhall 
Gardens  upon  mortgage,  either  as  first,  second,  or  third 
mortgagees. 

(<b)  8  Bear.  322.  (b)  1  CoU.  177. 
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ing  that  remedy  not  lost  by  the  effect  of  the  Statute  of 
Limitations. 

It  is  quite  clear  that  there  is  no  obligation  by  specialty 
in  any  event  on  the  part  of  Mr.  Bish ;  and  according  to  the 
usual  mode  of  transacting  business,  and  the  correct  inter- 
pretation of  this  memorandum,  I  apprehend  that  it  was  in- 
cumbent upon  the  trustees  to  take  from  the  then  owners 
or  lessees,  including  Mr.  Bish,  a  joiut  and  several  liability 
by  specialty  for  the  money.  That  was  not  done.  I  am  of 
opinion,  therefore,  that  the  business  was  transacted  with 
substantial  irregularity,  and  that  all  the  trustees  are  nowlia- 
ble  to  replace  the  stock,  which  must  be  brought  into  Court 

The  next  question  is,  whether  the  suit  is  now  so  con- 
structed in  point  of  parties  as  to  enable  the  Court  to  order 
that  Mrs.  Fowler,  the  plaintiff,  has  an  immediate  and  a  sub- 
stantial interest  in  the  stock.  She  is  tenant  for  life  of  it 
If  I  am  right,  therefore,  in  what  I  have  said  as  to  the  lia- 
bility to  restore  the  stock,  she  of  course  is  entitled  to  in- 
stitute a  suit  for  the  recovery  of  the  stock,  and  she  is  one 
of  the  plaintiffs  here. 

The  next  question  is,  whether  there  are  sufficient  par- 
ties. It  is,  as  I  understand  it,  not  objected  by  either  of 
the  answers,  that  the  suit  is  defective  for  want  of  parties. 
Then,  are  there  superfluous  plaintiffs,  or  is  there  a  single 
superfluous  plaintiff?  It  is  not  suggested  by  any  one  of 
the  answers  that  either  of  the  plaintiffs  is  a  person  with- 
out an  interest ;  and  there  is  reason  to  infer  and  believe, 
from  the  answers,  that  those  who  have  put  in  the  answers 
believe  them  to  be  parties  so  connected  with  the  family  as 
to  have  an  interest  I  think,  therefore,  that  there  is  no- 
thing in  the  state  of  the  record  which  would  render  it  right 
to  defer  ordering  the  stock  being  brought  into  Court 

Whether  anything  more  should  be  done  at  present  is  a 
different  question.  I  am  of  opinion,  that,  in  the  first  place, 
the  stock  must  be  ordered  to  be  brought  into  Court  by  the 
four  trustees,  and  that  an  inquiry  must  be  directed  as  to 
the  state  of  the  family. 
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Dtc.  ISM  ft        M'Ihtosh  V.  Thb  Great  Westbkn  Railway  Cohpaitt.'. 

lAik.  rp  i 

A  conirecur  ±  HE  plaintiffs  in  this  cause  were  David  M'lntosh  and  T. 

iguoM  a  Bui-  Tyrrell,  as  the  executors  of  Hugh  U'lntosb,  deceased,  who 

ui'^^'ii^e-  '^  *°  enpneer  and  railroad  contractor;  and  the  defend- 

tn;  ud  Btp-  ants  were  the  Great  Western  Railway  Company,  Charles 

that  he  had  Alexander  Saunders  their  secretary,  and  Isambert  K.  Bra- 

•niered  into  a  _   i  ii_    ■ ^_ 

contnctwith  n«l  *!>«"•  engineer. 

^^"Jl^'"?  The  bill  stated,  that  the  plaintifls'  testator  contracted,  in 

uakaarMin  1836,  to  constTUCt  Certain  earthworks,  bridges,  and  other 

vaj,  at  a  fixed  railway  works  between  Ealing  and  Hendon,  of  three  miles 

^'^^^'^  length,  to  be  finished  within  a  defined  period,  for  the  sum 

to  be  adnoced  of  27,9501,  and  that  the  tenns  of  the  contract  were  express- 

from  tune  ta  '^ 

t  ed  by  an  indenture,  dated  the  6th  of  NoTember,  1836,  onder 


ficsieofdieeif 

gineor  for  the     josh,  deceased,  had  contracted  with  the  Company  to  execute 

tuDe  bong  of 

the  Compaoj,     the  Specified  works  to  the  satislaction  of  the  Company  and 

bang  pavable  Isambert  E.  Brunei,  or  other  their  principal  engineer  there- 
Son'"f  th"**^  after  to  be  appointed  by  the  said  Company;  "  and  that  the 
wmfci,  upDDtbe  Company  had  agreed  to  advance  him  money  on  account  of 
The  bill  al%-  works  done  and  executed,"  such  execution  to  be  certified 
iiineer  refiurf^  ''?  *^^  ^*'^  Isambert  K.  Brunei,  or  the  principal  engineer 
tJ!^***'*  for  the  time  being  of  the  Company,  and  that  after  com- 
of  and  in  col-  pletiou  the  balance  was  to  be  paid:  it  was  witnessed,  among 
tiMCompuir.  other  things,  that  the  said  H.  U'lntosb  should  perform  the 
ooTm^faKn*^  works  with  certain  materials  in  the  specification  mention- 
the  dmpany,  ed,  and  in  the  most  workmanlike  manner,  to  the  satisfac- 
tarj  and  ngi-  tion,  in  all  things,  of  the  said  Company  and  their  said  engi- 
vdfMa'deSM^  neer;  and  should  io  all  respects  abide  by  the  true  intent 
''^h^dii^thB  ^""^  meaning  of  the  specification,  with  provisions  in  case  of 
outifieaia  wa*  variation  in  the  works;  and  it  was  provided,  that  if  the 
plaintiff    It      contractor  should  be  materially  impeded  or  delayed  in  the 

aliopnyed  for 

an  accouDt  againit  the  Company,  and  a  decree  for  psymnit  of  what  ihould  be  fomid  due  to  the  plain- 
ti£  The  Cnopui;,  the  •ecrelarj,  and  (he  engineer,  tcpantdr  demurred  generally  to  the  bill,  bat 
the  Court  oTemiltd  each  donurrar. 
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works  by  the  Company  or  their  agents,  such  impediment 
should  not  vacate  the  deed,  except  that  in  any  such  case 
the  Company's  engineer  should  determine  what  amount  of 
time  and  allowance  of  expenses  should  be  made  and  given. 
That  the  indenture  also  witnessed,  that  the  Company  co- 
venanted to  pay  the  said  H.  M'Intosh  the  contract  price  of 
27,950i,  at  certain  specified  times,  the  amounts  of  the  in- 
stalments being  regulated  in  manner  provided  by  the  deed 
with  reference  to  the  value  of  the  work  done  at  such  times, 
as  certified  by  the  Company^s  engineer.  And  it  was  pro- 
vided, that  the  works  contracted  to  be  done  should  not  be 
considered  as  executed  unless  the  same  should  have  been 
executed  within  the  time  thereby  specified  for  that  purpose, 
to  the  satisfaction  of  the  Company's  engineer  for  the  time 
being,  and  should  have  been  certified  by  him  to  have  been 
so  executed;  and  that,  on  notice  being  given  by  the  said  H. 
Mcintosh  fi>r  that  purpose,  the  said  engineer  should  with- 
out delay  examine  the  works,  and,  if  executed  according  to 
contract,  certify  the  same  to  the  Company,  and  thereupon 
that  the  said  H.  M'Intosh,  his  executors,  administrators,  or 
assigns,  should  be  entitled  to  recover  from  the  Company 
the  amount  certified  to  be  due  for  the  works. 

The  bill  further  stated,  that  the  works  were  duly  com- 
pleted ;  and  that  notice  had  been  given  by  the  said  H.  M'In- 
tosh;  and  that  65002.  and  upwards  was  due  to  him  (be- 
sides a  certain  sum  of  20002.,  retained  in  respect  of  other 
works),  which  sum  had  been  agreed  to;  and  that  therefore 
it  was  the  duty  of  the  engineer  to  give  his  certificate,  which 
he  had  not  given,  on  the  ground  that  he  had  been  desired 
by  the  Company  not  to  do  so  till  the  said  H.  Mlntosh  had 
completed  another  contract. 

The  bill  charged,  that,  in  refusing  to  certify,  the  said 
I.  E.  Brunei  had  been  acting  under  the  authority  and  by 
the  direction  of  the  Company,  and  that  he  was  acting  in 
collusion  with  and  by  the  direction  of  the  Company. 

The  bill  also  contained  the  following  charges: — 
•   That,  at  the  time  when  the  plaintiff,  the  testator,  entered 
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1848.        into  and  executed  the  said  indenture  or  deed  of  contract, 
M'lsTosB      <^d  from  that  time  to  the  period  of  his  death,  he  believed 

T«  Se.a.    *^**  **^«  ^^  I-  ^  B"^®1  ^^  °^«^ly  *^^  principal  engi- 
WssmH      neer  or  servant  and  agent  of  the  Company:  and  that  it 

&AILWAT  Co.  r       J  9 

was  not  until  after  the  whole  of  the  works  had  been  com- 
pleted by  the  plaintiff's  testator,  and  in  fact  not  until 
after  his  decease,  that  it  was  discovered,  as  the  fact  was, 
that  the  said  I.  E.  Brunei  was  an  original  subscriber  to 
and  member  of  the  Company,  and  that  he  did,  at  the 
time  of  the  formation  of  the  Company,  hold,  and  had 
ever  since  held,  and  still  held  on  his  own  account,  and 
for  his  own  use  and  benefit,  many  shares  in  the  Company; 
and  that  he  had  had  and  had  a  direct  interest  in  favour 
of  the  Company,  and  had  a  direct  interest  in  withholding 
the  certificates  of  completion  and  of  repair. 

That  the  large  discretionary  powers  given  to  the  said 
I.  E.  Brunei,  by  the  deed  of  contract,  were  given  to  him 
on  the  assumption,  on  the  part  of  the  plaintiff's  testator, 
that  he  had  no  interest  in  the  matters  in  respect  of  which 
such  discretionary  powers  might  be  required  to  be  exer- 
cised 

That,  under  these  circumstances,  such  certificates  of 
completion  and  repair  ought  respectively  to  be  dispensed 
with,  inasmuch  as  the  said  I.  K  Brunei  was  not  compe- 
tent, by  reason  of  such  personal  interest,  to  exercise  the 
discretionary  powers  according  to  the  spirit  and  true  in- 
tent and  meaning  of  the  contract. 

That  the  Company  being  a  corporation,  the  plaintiffs 
were  unable  to  obtain  from  them  upon  oath  a  discovery 
of  the  matters  except  through  their  secretary  and  principal 
engineer. 

That  the  defendant  Saunders  had  been,  during  the  whole 
of  the  transactions  in  the  bill  mentioned,  and  still  was,  the 
principal  secretary  of  the  Company,  and  was  then  and 
had  been  for  a  considerable  time  last  past  the  sole  and 
only  secretary  of  the  Company;  that  he  and  the  defendant 
I.  E.  Brunei,  who  still  was  such  principal  engineer  as  afore- 
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said,  had  been,  during  and  throughout  the  whole  of  the 
transactions  and  matters  in  the  bill  mentioned,  and  still 
were,  the  two  chief  officers  of  the  Company ;  and  that  they 
respectively,  as  such  officers  of  the  Company,  had,  in  their 
respective  departments,  the  management  of,  and  transacted 
on  behalf  of  the  Company  and  were  personally  acquainted 
with,  the  general  matters  in  the  bill  mentioned;  and  that 
they,  as  such  officers,  had  been  and  were  respectively  the 
principal  medium  of  communication  between  the  directors 
of  the  Company  and  the  engineers  thereof,  and  the  plain- 
tiffs' testator  and  the  plaintiffs  and  other  persons,  of  and 
with  respect  to  the  several  orders,  instructions,  reports, 
applications,  matters,  and  things  relating  to  or  connected 
with  all  the  works  in  the  bill  mentioned,  and  had  re- 
spectively made  entries  or  memorandums  of  and  respect- 
ing such  orders,  instructions,  reports,  appUcations,  matters 
and  things,  and  also  of  and  respecting  divers  minutes  and 
resolutions  relative  thereto,  in  some  or  one  the  Company's 
books,  papers,  and  documents,  or  in  some  other  books, 
papers,  or  documents ;  and  that  they  had  been  and  were 
respectively  intrusted  with  the  said  books,  papers,  and 
documents,  as  well  as  with  all  other  books,  deeds,  papers, 
and  documents  of  or  belonging  to  the  said  Company ;  and 
that  the  same  were  kept  in  their  respective  possession, 
power,  or  control;  and  that  they  were  respectively  other- 
wise well  acquainted  with  the  affairs  of  the  Company, 
and  with  the  matters  and  things  in  the  bill  mentioned, 
and  of  which  they  respectively  ought  to  make  discovery 
upon  oath;  and  that,  for  the  purpose  of  a  proper  discovery 
respecting  the  matters  aforesaid,  it  was  necessary  that  the 
said  C.  A.  Saunders  and  I.  E.  Brunei  should  be  made 
defendants  to  and  should  answer  the  bill. 

The  bill  asked  for  the  production  of  documents  relating 
to  the  matters  in  question  in  the  suit  against  the  Company ; 
and  for  discovery  as  to  the  alleged  transactions,  and  for  the 
production  of  like  documents  by  the  defendants  Saunders 
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1848.        and  I.  E.  Brunei;  and  it  prayed  for  a  declaration  hj  the 
HlvTOBB      ^owrt,  that  the  withholding  the  certificates  was  a  firaud 
^*  upon  the  plaintiffs;  and  that  the  plaintiffs  were  entitled  to 

Wismir  recover  all  such  amounts  as  if  such  certificates  had  been 
given;  and  that  the  Company  might  be  decreed  to  pay  the 
amounts  to  be  shewn  by  the  accounts,  with  interest^  or 
that  a  general  account  between  the  parties  might  be  di- 
rected, with  interest  and  costs;  and  that  the  Company 
might  be  decreed  to  pay  the  balance  to  be  found  due  on 
the  accounts;  and  that  the  Court  would  declare  the  prin- 
ciple and  footing  upon  which  the  accounts  should  be  taken; 
and  that,  if  necessary,  an  inquiry  whether  the  works  had 
been  properly  done  might  be  directed. 

The  Company,  Mr.  Saunders,  and  Mr.  Brunei  severally 
demurred  to  this  bill 

Mr.  BetheUy  Mr.  Bacon,  and  Mr.  Stevens,  in  support  of 
the  demurrer  of  the  Company  and  of  Mr.  Saunders. — 
The  plaintiffs  have  stated  no  ground  for  relief  in  equity. 
They  have  only  stated  a  breach  of  contract,  entitling  them 
to  an  action  at  law.  The  contract  contains  a  covenant  by 
the  Company,  that,  upon  the  completion  of  certain  works, 
the  engineer,  Mr.  Brunei,  *'  shall  '*  certify  the  same  to  the 
Company,  and  thereupon,  that  the  plaintiffs'  testator  should 
bo  paid  specified  amounts.  Mr.  Brunei  was  no  party  to  that 
contract,  and  undertook  no  duty:  he  incurred  no  liability 
to  the  plaintiffs'  testator.  The  refusal  of  Mr.  Brunei  to  cer- 
tify, might  have  been  a  breach  of  covenant  on  the  part  of 
the  Company,  for  which  an  action  at  law  against  the  Com- 
pany would  lie  as  the  only  remedy. 

If  the  plaintiffs'  testator  has  performed  his  part  of  the 
contract,  the  plaintiffs  are  entitled  to  recover  such  amount 
as  they  can  substantiate  in  a  Court  of  law;  and  it  is  no  bar 
to  their  recovering,  that  the  Company  did  not  perform  the 
condition  precedent  on  their  part,  and  procure  the  certifi- 
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cate  of  their  engineer  in  performanee  of  their  covenant  to        1848. 

do  so.    In  Hotham  v.  The  East  India  Company  (a),  which  m'Ivtosh 

was  an  action  of  covenant  on  a  charter-party  of  affreight-  ^^^  qbmat 

ment,  it  was  objected,  in  arrest  of  judgment,  that  the  plain-  Wwwiwi 

Bail  WAT  vOw 

tiff  could  not  recover,  because  a  report  by  surveyors  be- 
tween the  parties  was  made  by  the  charter-party  a  condi- 
tion precedent  to  the  plaintiff's  right  to  his  freight;  but  it 
was  held,  that  where  the  defendants  prevented  the  perform- 
ance of  a  condition  precedent,  by  their  neglect  and  default, 
it  was  equivalent  to  performance  by  the  plaintiff;  and  the 
objection  was  held  to  be  no  ground  for  arrest  of  judgment. 

The  plaintiffs  also  by  their  bill  make  a  case,  that  delay 
in  the  works  was  attributable  to  the  default  of  the  Com- 
pany;  but  that  the  testator  performed  his  contract  in  every 
respect,  except  as  to  the  delay  thus  occasioned.  This  raises 
no  case  which  could  disentitle  the  plaintiffs  to  their  full 
remedy  at  law,  or  afford  a  ground  for  coming  to  this  Court. 

If  the  bill  had  shewn  circumstances  making  a  case  of 
fraud,  there  might  have  been  a  concurrent  jurisdiction  at 
law  and  in  equity;  but  the  circumstances  alleged  by  this 
bill,  do  not  amount  to  fraud,  nor  even  to  collusion,  which 
must  be  between  two  independent  individuals,  and  cannot 
be  between  a  principal  and  his  agent,  of  whom  the  latter 
is  bound  to  obey  the  directions  of  the  former. 

Now  the  allegations  in  the  bill  are  inconsistent  with  the 
charge  of  collusion  and  fraud  against  Mr.  Brunei.  True  it 
is,  the  bill  charges  him  with  keeping  back  his  certificate  im- 
properly ;  but  the  bill  also  throughout  charges  that  Mr.  Bru- 
nei was  in  all  these  matters  the  agent  of  the  Company, 
and  that  his  acts  were  in  effect  the  acts  of  the  Company. 

All  the  grounds  for  a  right  to  the  plaintiffs'  relief  in  this 
case  existed  in  Ambrose  v.  The  Ouardiana  of  the  Poor  of 
Dtmmow  Union  (6).  In  that  case,  a  builder  having  oon^ 
tracted  to  build  an  union  workhouse  on  specified  terms, 

(a)  I  T.  R.  638.  (&)  9  Beav.  508. 

YOL.  lU  F  F  r  P.  G,  8» 


Kulw&tOo. 


1848.  became  bankrupt,  and  tbe  building  was  finished  hy  the 
HOnoa  guardiana  The  builder's  assignees  filed  a  bill  against  tbe 
To  Qbut  guardians,  alleging  that  tbe  builder  had  been  dela7ed  hj 
~  the  guardians;  that  the  assignees  bod  given  notice,  and  in- 

tended tu  complete ;  that  the  proceedings  of  the  guardians 
vere  improper;  and  that  the  balance  bad  been  improperly 
ascertained;  and  praying  for  an  account ;  but  the  Court  held, 
that  such  a  case  was  not  properly  within  tbe  jurisdiction 
of  a  Court  of  equity,  and  dismissed  the  bill 

The  case  nearest  to  the  present  in  all  its  circumstances 
is  that  of  Kirk  v.  Tke  Chiardiatis  o/the  Brondei/  Union  (a), 
where  the  Lord  Chancellor  proceeded  on  the  principle 
acted  on  in  tbe  case  last  cited ;  and  on  a  general  demurrer  to 
the  bill  by  the  builder  against  the  guardians,  for  extra  work 
done  by  him,  for  which  he  was  not  to  be  paid  except  upon 
a  previous  written  order  of  the  surveyor,  as  to  which  fraud 
by  the  guardians  and  the  surveyor  was  alleged,  in  this,  that 
they  assured  tbe  builder  that  no  such  previous  written 
order  was  necessary,  the  Court  held,  that  the  subject-mat- 
ter of  the  claim  was  not  of  itself  within  the  jurisdiction  of 
tbe  Court,  and  that  the  alleged  fraud  did  not  give  jurisdic- 
tion. 

This  bill  alleges,  that  there  has  been  a  breach  of  cove- 
nant; but  that  is  not  therefore  a  fraud ;  the  biU  itself  treats 
Mr.  Brunei  as  the  servant  of  tbe  Company,  who  would  not 
permit  him  to  certify.  Here,  therefere,  is  a  charge  of 
obedience  by  Mr.  Brunei  to  the  direction  of  the  Company, 
and  nothing  more. 

No  ground  ie  laid  in  the  bill  shewing  a  right  to  any 
discovery  against  Mr.  Saunders. 

Tbe  deliberative  conversations  of  Lord  Brouffkam  and 
Lord  Campbell,  in  advising  the  House  of  Lords  in  the  ap- 
peal of  2^  Taff  Vale  Railway  Companyv.  Nixon  (6),  appear 
to  justify  the  opinion,  that  where  the  items  are  numerous, 
and  the  accounts  are  complicated,  these  circumstances  en- 
title a  party  to  seek  relief  in  this  Court,  instead  of  at 
(fi)  S  Ph.  640.  (h)  1  H.  L.  Ca.  111. 
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law.    The  opinion  thus  countenanced  has  led  to  a  number        1848. 
of  bills  being  filed  in  equity,  seeking  relief  in  matters  of      m^i^I^^ 
account,  which  are  properly  cognisable  at  law  only.    The  ^ 

present  is  one  of  these  speculative  bills:  but  the  decision  WnraBir 
in  the  House  of  Lords  forms  no  authority  for  such  an  opin- 
ion ;  in  that  case  there  were  not  only  numerous  items  and 
complicated  accounts  and  contracts,  but  a  duty  arose  of 
ascertaining  to  which  contract,  and  to  which  of  two  per- 
sons, having  separate  interests,  certain  parts  of  the  work 
were  to  be  attributed.  These  were  additional  facts  and 
objects,  which  entitled  the  plaintiffs  in  that  case  to  pro- 
ceed in  equity. 

The  Lord  Chancellor,  in  the  case  of  The  South  Eastern 
Rail/way  Company  v.  Martin  (a),  expressed  a  very  decided 
opinion,  that  the  observations  of  the  noble  Lords  in  the 
case  referred  to,  were  only  meant  to  exemplify  the  great 
difficulty  of  satisfactorily  dealing,  in  a  court  of  common 
law,  with  numerous  items  and  complicated  accounts. 

It  is  clear  that  these  circumstances  alone  do  not  enti- 
tle parties  to  come  to  this  Court;  this  appears  from  Atnr 
brose  v.  The  Quardiana  of  the  Poor  ofDunmow  Union,  and 
Kirk  V.  The  Ouardia/aa  of  the  Brondey  Union,  above  cited, 
and  the  cases  collected  in  the  former  of  these  cases. 

The  present  bill,  however,  does  not  make  a  case  of  nu- 
merous items  or  complicated  accounts;  for  it  states, in  effect, 
that  there  has  been  a  settlement  and  agreement  on  all  the 
items,  except  some  fewl  [They  also  cited  Morgan  v.  Bir- 
nie  (6).] 

Mr.  RoU  and  Mr.  G.  L.  RtisseU,  in  support  of  Mr.  Bru- 
nel's  demurrer. — Mr.  Brunei  should  not  be  a  party  to  this 
bill  for  the  purpose  of  discovery.  He  is  merely  a  witness; 
and  it  is  an  established  and  sound  rule,  that  a  mere  wit- 
ness cannot  be  a  made  a  party.  To  this  rule  there  are 
only  two  exceptions : — 

(a)  13  Jut.  1.  (b)  9  Bing.  672. 
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1848.  Krsti  Where  corporations  are  defendants,  vho  answer 

IC'IaiiMH  nnder  their  corporate  seal,  in  which  case  their  officer  (e.g. 
their  secretary,  as  VLi.  Saunders  is)  may  be  made  a  party; 
or,  secondly,  agents  may  be  made  parties,  vhen  they  are  so 
mixed  up  with  the  matters  in  litigation,  that  costs  maybe 
and  are  asked  against  them.  Here  no  costs  are  asked 
agunst  Hr.  Brunei,  and  the  second  ground  of  ezceptiou 
does  net  arise. 

Is,  then,  Mr.  Brunei  such  an  officer  of  the  Company  as 
that  be  is  a  proper  party  defendant,  or  bound  to  answer? 
For  this  purpose,  he  must  be  the  general  o£Scer  of  the  cor- 
poration, and  not  an  agent,  representing  only  a  section  of 
the  interests  or  preperty  of  the  corporation :  Anonymous  (o). 

There  is  no  case  that  sustains  the  doctrine,  that  any, 
except  a  general  agent  of  a  corporation,  may  be  made  a 
defendant ;  but  there  are  observations  in  several  cases  to 
the  effect  that  a  particular  agent  may  not. 

The  agent  of  the  Company,  selected  to  answer  as  a  de- 
fendant, should  be  the  officer  who  can  give  the  fiill  inform- 
ation for  every  purpose,  on  all  the  matters  in  question; 
but  Mr.  Brunei's  employment  is  stated  by  the  bill  to  be 
limited  to  the  duties  of  chief  engineer,  and  he  can  ^ve 
only  limited  information;  Kr.  Saunders  alone  can  give 
such  full  information;  he,  therefore,  and  not  Mr.  Brunei, 
is  the  proper  def^idant  to  answer  for  the  Company.  It 
may  be  said,  that  there  are  documents  in  Mr,  Brunei's  pos- 
session which  belong  to  the  Company;  but  the  interroga- 
tories to  Mr.  Saunders  might  be  pointed  to  that,  and  a  fiill 
discovery  might  be  enforced  through  him.  He  would 
be  bound  to  inquire  of  and  procure  from  Mr.  Brunei,  and 
produce  all  the  Company's  documents  in  Mr.  Brunei's  pos- 
session; and  if  it  be  shewn  that  proper  inquiry  has  not 
been  made,  the  Court  will  not  let  the  Company  or  Mr. 
Saunders  shelter  themselves  tmder  such  an  excuse. 

(a)  1  Vem.  117. 
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The  plaintiffs  may  make  some  of  the  governing  body  of 
the  corporation  and  the  secretary  parties  as  defendants, 
but  they  can  go  no  further:  Glynn  y.  Scares  and  The 
Queen  of  Portugal  (a),  Kerr  v.  Rew  (6).  [They  also  cited 
Moodamay  v.  Morton  (c),  Wych  v.  Meal(d),  Fenton  v. 
Hughes  (e),  Dummer  v.  The  Corporation  of  Chippenham  (/), 
and  OlengaU  v.  Fraser  (gr).] 

If  it  be  said,  that  Mr.  Bruners  character  in  the  transac- 
tions, the  subject  of  this  bill,  was  that  of  an  arbitrator  be- 
tween the  parties,  then  he  ought  not  in  that  character  to 
be  made  a  defendant:  Steward  t.  EoM  India  Company  (h). 

Sir  Fitzroy  Keliy^  Mr.  RusseUy  Mr.  Lloyd,  and  Mr.  He- 
therington,  were  for  the  plaintiffs.  The  case  stood  over 
till  Thursday,  the  14th  of  December,  for  the  Court  to  hear, 
if  necessary,  the  counsel  for  the  plaintiffs;  but,  on  that  day, 
the  Court,  without  calling  on  them,  delivered  judgment 
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The  Vicb-Chancbliok: — 

The  bill  in  this  cause  may,  as  between  the  plaintiffs  and 
the  Great  Western  Railway  Company,  I  think,  be  accu- 
rately represented  as  stating  substantially  this  case. 

A  tradesman  and  a  customer  contract  together  by  deed, 
that  the  former  will  execute  for  the  latter  works  of  consi- 
derable magnitude  and  expense,  in  consideration  of  being 
fairly  paid  for  them  by  the  customer,  according  to  their 
just  value, — ^that  value,  however,  and  the  amount  conse- 
quently of  the  payment,  to  be  decided  by  a  third  person 
specified  by  the  deed  for  the  purpose,  who,  when  satisfied 
of  the  due  execution  of  the  works,  is  to  certify  that  fact 


1849. 
2^.  14M. 


(a)  1  T.  <k  C.  Ex.  644,  663. 
ib)  6  My.  <fe  Cr.  164. 

(c)  1  B.  C.  C.  469. 

(d)  3  P.  Wma.  311. 

(e)  7  Yes.  287. 


(/)  14  Veg.  246. 
Q)  2  Haxe,  99. 

(A)  2  Yem.  380;  and  post,  p. 
770,  note. 


and  the  amount  of  payment  to  be  made;  and  the  trades- 
man is  not,  vithont  that  certificate,  or  otberwiM  than  con- 
fonnably  to  the  certificate,  to  be  entitled  to  receive  any- 
thing. 

Under  this  contract,  (by  deed,  as  I  hare  sold)  the  vorlu 
are  executed  by  the  tradesman  duly  and  properly,  to  the 
knowledge  and  to  the  satisfaction  of  Uie  customer  and  th« 
third  person :  but  the  tradesman  applying  afterwards  for 
payment  is  refused  for  want  of  a  certificate,  not  only  with- 
out just  cause,  but  by  the  direction  also  of  the  customer, 
nor  only  so,  but  in  collusion,  moreover,  with  him. 

That  is  a  state  of  things  which,  in  my  opinion,  entitles 
the  tradesman  to  file  a  bill  in  equity  against  the  customer 
for  relief — for  some  relief — and  the  tradesman*!  case  being 
that  of  the  plaintiffs  here,  and  the  customer's  case  that  of 
the  Company,  and  the  relief  prayed  by  the  bill,  whether 
exceeding  or  not  exceeding,  still  including,  as  I  conceive 
relief  to  which  the  plaintifl^  if  the  bill  is  true,  are  entitled, 
the  demurrer  of  the  Company  is  in  my  opinion  unsustain- 
able. 

It  has  been  argued  for  the  Company,  that,  aooording  to 
the  language  of  the  deed,  the  facts  alle^^  by  the  plaintifia 
shew,  that  the  refusal  by  the  third  person,  (namely  ICr. 
Brunei,)  of  the  certificate  required  is  a  breach  of  covenant, 
or  causes  a  breach  of  covenant  on  the  part  of  the  Company, 
for  which  the  plaintiffs  are  entitled  to  recover  damages  at 
taw  from  the  Company.  This  may  possibly  be  so:  but  it 
does  not,  in  my  judgment,  defeat  the  plaintifia'  right  to 
relief  in  this  Court,  founded  on  the  conduct  that  I  have 
mentioned.  They  are,  I  think,  justified  in  refusiDg  to  be 
driven  to  take  that  course. 

Again,  it  has  been  urged,  that  the  facts  stated  demon- 
strate that  the  Company  has  by  its  conduct  precluded  it- 
self, even  at  law,  from  requiring  that  the  plaintiffs,  as  a 
condition  ofproving  directly  the  value  of  the  works,  should 
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prove  a  certificate  obtained  from  Mr.  Brunei.  This  sugges- 
tion may  or  may  not  be  well  founded;  but  here  I  say  like- 
wise, that  whatever  may  be  the  effect  that  ought  at  law  to 
be  attributed  to  the  conduct  of  the  Company,  the  plaintiffs' 
title  to  sue  in  equity,  given,  as  I  conceive,  by  the  absence 
of  a  certificate  from  Mr.  Brunei — ^that  absence  being  occa- 
sioned as  the  bill  alleges  it  to  be,  is  not  so  displaced. 

It  has  been  contended,  that  the  principal  engineer  is 
mentioned  in  the  deed  merely  as  an.  agent  of  the  Company, 
or  as  its  servant,  and  not  as  a  person  who  could  owe  any 
duty  to  the  contractor,  that  he  owed  no  duty  to  the  con- 
tractor, and  that  a  case  of  collusion  is  in  effect  not  well 
stated. 

This  contention  also  I  think  unfounded.  It  appears  to 
me,  that  Mr.  Brunei,  as  the  holder  of  the  office  of  principal 
engineer  to  the  Company,  must  be  treated  as  having  been 
appointed  to  functions  which,  if  not  strictly  those  of  an 
arbitrator,  were  analogous  to  those  of  an  arbitrator  between 
the  contractor  and  the  Company;  in  respect  of  which,  a 
duty  to  both  arose, — a  duty,  the  performance  of  which 
could  not,  by  collusion  between  the  engineer  and  the  Com- 
pany, be  intercepted  without  creating  a  case  of  fraud,-— 
cognisable  by  this  Court;  and  that  such  a  case  of  fraud  is 
with  sufficient  certainty  and  distinctness  stated  upon  the 
bill,  not  merely  because  it  uses  the  word  ''  collusion,''  but 
because,  in  addition  to  the  passage  where  that  expression 
occurs,  there  are  found  upon  the  record  the  other  allega- 
tions and  charges  which  it  contains. 

With  regard  to  Mr.  Saunders,  it  was  scarcely  argued 
that  his  demurrer  must  not,  and  I  think  that  it  must,  stand 
or  fall  with  that  of  the  Company. 

For  Mr.  Brunei,  however,  it  was  strenuously  urged,  that 
his  demurrer  was  in  any  event  sustainable,  whether  that  of 
the  Company  ought  to  be  treated  as  good  or  bad;  and  many 
apposite  cases  were  cited-  on  that  subject,  with  most  of 
which  we  are  well  acquainted  in  this  Court:  among  them 
it  may  perhaps  be  of  use  to  mention  one  of  the  oldest, 


1848.        Steward  r.  The  Ea«t  India  Company  (a),  which  appears  not  to 

M'lNwtK      ^^y^  been  exactly  understood.     It  is  not  to  be  found  in  the 

_    ^__^_    Registrar'a  book,  bat  there  is  a  note  of  the  argument,  and  of 

Tmiu      the  judgment,  in  the  Court  book  of  the  day,  July  10th,1700. 

The  note  is  "  Allow  the  demurrer."   Lord  £Z(i(>n  appears  to 

have  thought  that  there  was  an  error  in  the  report,  and 

that  the  demurrer  must  have  been  overruled  Qij;  but  the 

Court  book  says,  "  Allov  the  demurrer;  and  as  to  the  plea, 

let  it  stand  for  an  answer,  with  liberty  to  except,  and  save 

the  benefit  of  the  plea  until  the  hearing."     I  mention  thia* 

not  because  I  think  it  bears  importantly  on  this  case,  bat 

because  the  information  may  be  acceptable  to  the  Bar(c). 

(a)  2  Vem.  380iuid*eebelow,        (£)  Bat  Dvmmtr  ^ .  Corpontion 
a.(e).  i^CMpptfAam,  U  V».  MS. 

(o)  The  following  is  the  extract  from  the  Court  book  of  the  day, 
abOTO  TefeiT«d  to  in  hia  Honor's  judgment: — 

170Q,  Lobs  Khpbb        .        .   \ 

Hb.  Pitt  .        .    \     Demurren. 

Db.  Nbwtob  .  .   ) 

Stbwabv  «.  East  India  Compabt. 
HuNQEBFORD. — Thit  cornea  to  be  heard  on  the  put  of  the  Oom- 
pany,  and  on  the  demuirerofthe defendant  Andiewi  and  thereat,  and 
the  bill  ia  to  have  an  account  of  a  Tojage,  and  to  be  reliefed  for  freight 
and  demurrage  occaaioned  bj  the  defendant,  and  do  plead  an  award, 
wherebj  the  defendant*  were  to  pa;  to  the  plaintifi  400(X^  and  the 
reit  of  the  defendants  do  demur,  that  they  are  no  waja  oonoened  in 
point  of  interett,  and  were  only  refeieea,  and  Chat  thej  ought  not  to 
diacorer  what  thej  know  only  aa  refereei,  and  they  may  be  examined 


Mr.  SaverdaH,  p**  deft. — The  bill  ia  to  be  reheaTd  againat  an  award; 
and  thej  let  forth,  that  two  of  their  aibitratora  were  of  their  own 
Company;  and  they  deny  any  auipriae  in  obtaining  the  laid  award;  and 
the  other  defendant*  do  demur,  far  that  they  are  not  ooncanMd  in  peint 
ofinteieat. 

Oi^jvr*,  p'- defU- 

Cooper,  p^'  defta. 

IkMiiu,  p*  defts. 

Sir  Thomat  Pottg*,  p**  plaintiff,  do  say  the  nfaraea  onght  to  be 


Jvl^lOA. 


The  defendants  appealed  to  the  Lord  Chancellor^  who 
on  the  14th  of  June,  1850,  dismissed  their  appeal  with 
costs.     2    /^  f^    ^.  ^S'd 

made  parties,  and  no  bill  was  ever  exhibited  against  an  award,  but 
the  referees  were  parties,  and  it  would  have  been  good^cause  of  demur- 
rer if  they  had  been  parties,  and  do  charge  four  of  the  referees  had 
been  imposed  on  us,  and  were  of  the  committee,  and  referees  are  pun- 
ished with  costs,  where  it  hath  appeared  they  hare  misbehaved  them- 
selves. 

And  as  to  the  plea,  other  bill  is  to  set  aside  an  award;  and  they  plead 
the  award. 

Vernony  p^*  Riede. — As  to  the  demurrer,  such  a  one  as  this  is  was 
never  allowed,  as  it  was  in  the  case  of  Sir  Richard  Earle*s  will,  where 
it  was  charged  against  several  parsons,  who  were  defendants,  to  discover 
the  fraud  and  practice  in  making  the  will.  And  as  to  the  demurrer, 
that  (a)  and  without  they  do  answer,  we  can  have  no  discovery,  for  the 
Company  only  plead  under  their  common  seal. 

JFHlmer,  as  to  the  demurrer. — ^The  defendants  must  answer,  for  they 
are  members  of  the  Company,  and  it  is  so  as  that  we  can  examine  them. 

DolHnSy  p'-  defts. — Where  the  referees  are  not  chaiged  with  cor- 
ruption, or  any  undue  practice,  they  ought  not  to  answer;  and  they 
complain,  that  the  referees  did  not  give  them  enough,  and  do  con- 
ceive the  demurrer  is  good,  and  the  case  of  Sir  Richard  Earle  is  not  to 
this  point. 

Cub. — ^Allow  the  demurrer.  And  as  to  the  plea,  let  it  stand  for  an 
answer,  with  liberty  to  except  as  to  any  circumstances  relating  to  the 
award,  and  save  the  benefit  of  the  plea  at  the  hearing. 

(a)  Sic. 


Rj 
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[Here  his  Honor  read  the  charges  in  the  bill,  stated  ante, 
pp.  769 — 761,  and  proceeded  as  follows: — ]  j 

Upon  the  whole  bill,  Mr.  Brunei  and  Mr.  Saunders  r^ 
(against  neither  of  whom  do  I  understand  any  relief  to  be 
asked)  appear  to  me  to  be  with  equal  fitness,  and  with 
perfect  propriety,  made  parties  to  it,  for  the  purpose  of 
that  discoyery,  which  cannot  be  obtained  on  oath  from 
the  Company. 

The  consequence  is,  that  I  oyerrule  each  of  the  three 
demurrers. 


OABBB   lir    gUABUKKI. 


2)ee.  laiA.  BVLL  v.  FaDIXSBB. 

A  •oiidior'*  -L  HIS  iraa  a  suit  hj  Mr.  Bull,  a  judgment  creditor  in 
lien  u  >  dor-  possession  under  a.  -writ  of  elegit,  against  the  debtors  and 
in  which  it  dit-  their  incumbrancers,  to  have  the  real  estate  of  the  debtors 
i)uirtgag«ibuta  Bold  under  the  provisions  of  the  1  &  2  Vict  c.  110,  s.13. 
S^rdeta'dM  The  cause  was  heard  on  the  3rd  of  December,  1847, 
'•.^™*°J*"^  when  the  Court,  upon  the  plaintiff  submitting  to  account 
of  any  lien  he  in  the  Same  woy  as  a  mortgagee  in  possession  (a),  among 
u;  docm^^u  other  directions  referred  it  to  the  Master  to  inquire,  irhe- 
The'^ira^''  ^^^^  there  were  any  and  what  charges  or  incnmbrancea 
eqndiT niid,     affectins  the  lands  mentioned  in  the  pleadings:  and  to 

whether  Ihe  °  ,  -         .  in  i    • 

deedi  we  in  ibe  take  an  account  thereof,  and  state  to  the  Uourt  their  re~ 

ILa  of^oTuli-  spectire  priorities  and  what  was  due  thereon.     The  Mas- 

dior  or  oi  hii     ^^  ^g^  ^j^q  directed  to  inquire  and  state  to  the  Court. 

taaigact;  oAa  ^  ' 

nch  lien  miiy     whether  there  was  an;  and  what  lien  subsisting  in  &tout 
citi>r')u*igne%   of  the  defendants  Messrs.  Martin,  Stone,  &  Co.,  (who  were 
were  handed      hankers,)  On  the  title  deeds  of  and  relating  to  the  here- 
oTei  in  the  Mli-   ([itaments,  not  being  a  charge  or  incumbrance  thereon. 
atM'i  preaeuea  job 

and  at  hia  re-  The  Master,  by  a  separate  report,  found  that,  by  an  in- 

ugnee,  wiifa^  deuture,  dated  the  26th  of  May,  1813,  and  made  between 
J^^i^^'^^^  the  defendant  Benjamin  Martindale,  a  solicitor,  one  of  the 
defendants,  of  the  one  part,  and  the  said  Messrs.  Martin, 
Stone,  &  Ca,  of  the  other  part,  the  defendant  Benjamin 
Martindale  assigned  and  transferred  the  debt,  whatever 
might  be  the  amount  thereof,  then  due  from  the  defend- 
ants Hannah  Faulkner  and  Mary  Rebecca  Faulkner,  to 
him,  for  costs  in  a  Chancery  suit  of  Faulkner  t.  Matthntrs. 
The  Master  also  found,  that  the  sait  of  Fatdkner  t. 
Matthews  was  instituted  by  some  of  the  defendants  in  this 
suit  for  the  redemption  of  the  premises  in  the  pleadings  of 
the  present  suit  mentioned;  and  that  an  order  had  been 
made  in  the  suit  of  FaidhieT  v.  Matthews,  that,  on  pay- 

(a)  S«p(»t«d  OB  this  point,  Mit«,  Tol.  1,  p.  K6. 
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ment  of  a  sum  of  192.  14tf.  9cLy  Matthews,  a  defendant  in 
that  suit,  and  others,  should  convey  the  premises,  and  de- 
liver up  the  title  deeds  relating  to  them  in  his  custody  to 
the  plaintiffs  in  that  suit  and  the  defendants,  the  Faulk- 
ners,  in  the  present  suit 

The  Master  also  found,  that  an  action  in  the  Court  of 
Common  Pleas  had  been  brought  by  the  defendant  Ben- 
jamin Martindale  against  the  defendants  Haunah  Faulk- 
ner and  Mary  Rebecca  Faulkner  for  the  costs  in  the  suit 
of  FauUcner  v.  MaJUhewSy  in  which  action  a  verdict  had 
been  obtained  for  the  sum  of  62:  8«.  4fd,  besides  costs  of 
that  action.  And  he  found  that  the  defendants  Messrs. 
Martin,  Stone,  &  Co.  were  in  possession  of  certain  title 
deeds  relating  to  the  premises  mentioned  in  the  plead- 
ings in  the  present  suit,  and  that  they  came  into  posses- 
sion thereof  in  the  month  of  June,  1843,  under  the  fol- 
lowing circumstances:  viz.  that  the  defendants  Hannah 
Faulkner  and  Mary  Rebecca  Faulkner  having,  by  the  or- 
der in  the  suit  of  Favlkner  v.  MatOiewa^  been  directed  to 
pay  the  sum  of  192.  14&  9(2.,  and  having  themselves  no 
means  wherewith  to  discharge  it,  a  clerk  of  Messrs.  Martin, 
Stone,  &  Co.,  in  the  month  of  June,  1843,  attended,  at  the 
request  of  the  defendant  B.  Martindale,  the  then  solicitor 
of  the  present  defendants  Hannah  Faulkner  and  Mary 
Rebecca  Faulkner  as  the  plaintifis  in  the  suit  of  Faulkner 
V.  MaUhews,  at  the  office  of  Messrs.  Dyneley,  Coverdale,  & 
Lee,  the  solicitors  of  the  parties  defendants  to  that  suit,  to 
whom  the  said  sum  of  192  14«.  9c2.  was  payable,  and  there 
and  then,  on  behalf  of  Messrs.  Martin,  Stone,  &  Co.,  paid  to 
Messrs.  Dyneley,  Coverdale,  &  Lee  the  sum  of  192. 14«.  9d, 
and  thereupon  received  the  said  title  deeds  and  documents 
from  the  said  Messrs.  Dyneley,  Coverdale,  &  Lee,  in  the 
presence  and  with  the  approbation  of  the  defendant  B. 
Martindale,  and  upon  an  agreement  or  understanding  pre- 
viously come  to  between  the  said  Messrs.  .Martin,  Stone, 


CASES  IN   CHAKCKKT. 

&  Co.,  and  the  eald  Benjamin  Uartiudale,  that  Messrs.  Vu-" 
tin,  Stone,  &  Co.  should  have  or  be  entitled  to  such  and 
the  same  lien  on  the  said  title  deeds,  not  only  fur  the  sum 
of  \9l  \is.  9d,  but  also  for  the  plaintiff'  costs  in  the  suit 
o(  Faulkner  v.  Matthews  bo  previously  assigned  to  them,  as 
Martindale  hinueif  then  had  or  would  hare  been  entitled  to. 

The  Master  also  found,  that,  in  or  as  of  Hilary  Term, 
1846,  final  judgment  was  entered  up  in  an  action  at  law  of 
Martindale  t.  Favikner  for  the  sum  of  853^.  damages  and 
costs,  so  as  to  affect  the  present  defendants  Hannah  Faulk- 
ner and  Mary  Rebecca  Faulkner,  and  which  judgment  waa 
duly  registered  in  the  Court  of  Common  Pleas. 

The  Master  found,  that  t^e  defendants  Messrs.  Martin, 
Stone,  &  Co.,  by  their  state  of  facts,  had  charged  that, 
nnder  the  above  circumstances,  they  had  a  subsisting  lien 
upen  the  title  deeds  so  acquired  and  still  remaining  in 
their  possession  of  and  relating  to  the  premises  in  the 
pleadings  mentioned,  for  the  sums  of  192.  lis.  9d.  cash  ad- 
vanced, and  634^,  the  costs  due  from  the  plainti^  in  the 
cause  of  FauUmer  v.  MtMhewa  to  the  defendant  Martindale, 
with  interest  thereon ;  and  that  they  had  also  a  charge  or 
incumbrance  upon  the  premises  for  the  registered  judg^ 
ment  debt  of  8532.,  with  interest. 

But  the  Master  certified,  that  he  was  of  opinion,  and 
therefore  found,  that  there  was  not  any  lien  subsisting  in 
favour  of  the  defenduits  Messrs.  Martin,  Stone,  &  Ca,  on 
the  said  title  deeds  of  the  sud  premises,  not  being  a  charge 
or  incumbrance  thereon. 

The  cause  now  came  on  upon  exceptions  filed  by  Messrs. 
Martin,  Stone,  &  Co.,  on  the  ground  that  the  Master  ought 
to  have  found  a  lien  iu  their  &vour  upon  the  title  deeds 
relating  to  the  premises,  not  being  a  charge  or  incumbrance 
thereon,  for  the  earns  of  19/.  14&  9(i  and  634^. 

Mr.  Swa/iuton  and  Mr.  Steveru,  iu  support  of  the  excep- 
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tions. — ^The  only  question  is,  whether  the  solicitor  could 
assign  his  lien;  for,  so  far  as  he  could  legally  do  so,  he  has 
assigned  it  Now,  a  lien  is  a  security  for  a  debt,  and  his 
debt  and  his  security  for  it  is  as  much  assignable  as  any 
other  debt  and  any  other  security  for  it  In  Richards  y. 
Pl(Ud(a),  the  Lord  Chancellor  said,  "I  cannot  see  how 
there  can  be  any  sound  distinction  on  this  point  between 
the  case  of  a  solicitor  claiming  a  lien  on  the  papers  of 
his  client  and  the  case  of  any  other  creditor  who  holds 
a  security  for  his  debt  It  was  suggested  at  the  bar, 
with  reference  to  the  case  of  MiUs  y.  Firday(f>\  that  the 
existence  of  a  special  contract  could  make  a  difference; 
but  there  is,  in  fact,  no  ground  for  such  a  distinction. 
Liens,  existing  by  the  custom  of  trade  or  the  practice  of 
a  profession,  are  equiyalent  to  contracts;  and  I  know  of 
no  distinction  in  the  law  of  lien  between  that  of  a  soli* 
citor  and  that  of  any  other  party.  In  the  passage  which 
has  been  cited  from  Lord  Sldon's  judgment,  in  CluUan  y. 
Pardon  {c),  it  is  perhaps  difficult  to  see  exactly  what  is 
meant  by  the  words  '  pressing  necessity.'  But,  in  PosUe- 
thwaite  y.  Bli/the(d)f  he  states  the  principle  more  gene* 
rally: — '  I  take  it,'  he  says,  *  to  be  contrary  to  the  whole 
course  of  proceeding  in  this  Court  to  compel  a  creditor 
to  part  with  his  security  till  he  has  receiyed  his  money. 
Nothing  but  consent  can  authorise  me  to  take  the  estate 
from  the  plaintiff  before  payment'  That  was  the  case 
of  a  mortgage,  but  the  rule  applies  equally  to  the  case 
before  me."  The  case  then  before  his  Lordship  was  one 
of  a  solicitor's  lien. 

[The  Yicb-Changbllob  remarked,  that  the  solicitor's 
lien  was  a  dormant  security,  and  that  it  differed  in  that 
respect  from  a  mortgage.  He  also  referred  to  Middieton 
y.  HaU  (e),] 

(a)  Cr.  <b  Ph.  79;  see  p.  82.  (d)  2  SwanBt  256. 

(b)  1  Beay.  560.  (e)  1  M.  <b  S.  239. 

(c)  T.  <fe  B.  301 ;  see  p.  304. 


1848.  Ur.  Bacon  and  Ur.  Rovp^  Ur.  Olatae  and  Mr.  ^toAoO, 

Bbh  in  support  of  the  Maater's  report. — Uessrs.  Uartin,  Stone, 
FAVLJum.  ^  ^^  ^'^  ^^  acquire  any  lien  on  the  deeds  by  their  po«- 
fleaaion  of  them.  Mr.  Martindale  did  not  himself  acqnite 
any  lien  on  the  deeds,  for  he  never  obtained  the  manotl 
or  actual  posseesion  of  them,  which  was  neceasary  to  gire 
him  any  lien;  and,  as  he  did  not  acquire  any  lien,  it  wu 
not  in  his  power  to  give  it  to  the  bankers.  [They  cited 
Baker  v.  He7iders<m(fl)  and  B^  y.  TaylorQi).] 

The  Vice-Chahcsllok: — 

As  the  law  allows  assignments  of  debts,  a  solicitor  luy 
assign  a  debt  due  to  him  for  costs,  with  the  benefit  of  any 
lien  that  he  may  have  for  them  upon  any  documents.  1 
cannot  agree  that  the  bankers,  Messrs.  Martin,  Sttme,  & 
Co.,  have  not  the  lien, — which  is  not  a  charge  ta  incnm- 
brance,  but  a  dormant  lien, — merely  because  it  was  a  debt 
to  a  solicitor,  for  which  he  had  (if  he  had)  a  lien  on  the 
deeda 

The  next  question  is,  whether  the  attorney  had  that 
lien.  I  am  not  prepared  to  say,  that,  (if  it  was  competent 
to  Mr.  Martindale,  upon  the  handing  over  of  the  deeds  in 
Mr.  Coverdale's  office,  to  obtain  possession  of  them),  the 
circamstance  that  the  deeds  were  passed  to  the  hankem' 
clerk,  with  Mr.  Martindale's  consent,  be  being  present, 
without  his  touching  them,  would  prevent  a  lien, — that 
is  a  distinction  too  thin  to  prevail  But  it  is  a  questJon, 
whether  Mr.  Martindale  had  any  right  to  receive  the  deeds 
at  all,  if  he  had  no  power  of  attorney  authorising  him  to 
do  sa  This  point  should  be  investigatod ;  but  if  he  had  a 
power  of  attorney,  it  would  settle  the  question. 

I  have  not  the  least  intention  of  overruling  the  excep- 
tion ;  the  prudent  course  will  be,  neither  to  allow  nor  to 
overrule  the  exception,  but  to  return  the  deposit,  and  re- 
fer it  back  to  the  Master  to  review  his  report 

(fl)  4  Sim.  27.  (f!)  8  Sim.  US. 


H- 
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M 


MUSTBBS  V.  WbIOHT.   /  ^prU  l^th  & 

Dec.  19M. 

R.  MUSTERS,  the  sole  plainti£P,  by  his  bill  stated,  A  married  wo- 
that  Mary  Ann  Musters,  his  deceased  wife,  had  been  in  JJ^of  625i.  * 
the  receipt  of  an  annual  income  of  lOOOi  as  pin  money,  'V^^,  out  of  mo- 

'^  r  J^    nies  which  she 

to  which  she  was  entitled  for  her  sole  and  separate  use,  had  as  pin  mo- 
under  the  trusts  of  a  post-nuptial  settlement,  dated  the  nte  uae,  in  the 
22nd  of  April,  1807,  made  in  pursuance  of  articles  entered  ^7/confi^ 
into  previous  to  the  marriage  of  the  plaintiff  to  his  said  wife.  ^^  ^dha 
That,  in  the  month  of  March,  1816,  the  said  Mary  Ann  held  hy  them 
Musters  invested  the  sum  of  4482.  Is.  8(2.,  part  of  her  own  persons  as  she 
monies,  in  the  purchase  of  stock,  which,  at  the  date  of  the  ^^^^^ 
bill,  consisted  of  526Z.  New  3W.  per  Cent.  Annuities,  in  afterwards 

made  a  will, 

the  names  of  two  trustees,  of  whom  the  defendant  Wil-  giying  the  inter- 
liam  Wright  was  then  the  survivor;  and  that  they  as-  she^ad^intho^ 
sented  to  such  investment,  and  became  in  fact  trustees  of  J^n^^^^for 
the  stock  for  Mary  Ann  Musters,  her  executors,  administra-  hfe,  and  after- 

«  wards  to  the 

tors,  and  aS81gn&  poor  of  certain 

That,  shortly  after  the  investment,  Mrs.  Musters  in-  $J^^^;ing^* 

formed  the  trustees  that  it  was  her  desire  that  the  divi-  ^*  adminis- 
tration with  the 

dends  of  the  stock  during  the  life  of  one  William  Caunt  will  of  his  de- 

ceased  wiiis  an* 

should  be  paid  to  him;  and  that  they  undertook  the  trust  nexed  was 
and  paid  the  dividends  accordingly,  until  William  Caunt's  J^J^^l***  $^^ 
death.  ^^  ^^^  V  the 

_  husband  alone. 

That  Mary  Ann  Musters  died  on  the  6th  of  February,  assnchadminis- 
1832,  having  first  made  her  last  will  and  testament,  dated  the  survmng 
the  25th  of  June,  1831,  whereby  she  requested  her  exe-  Jj^^^  Jj! 
cutor  Anthony  Hamond  to  see  those  her  wishes  fulfilled,  fendant,  by 

_  ,        ,.,  11  t  •  •    .  her  answer,  sng- 

but  that  she  did  not  thereby  otherwise  appoint  any  exe-  gested  that  the 

.         /» r  -ii  legatees  under 

cutor  of  her  will.  th*  ^u  ^^ 

The  bill  contained  no  further  statement  of  the  contents  ;«»88ary  par- 

ties;  but  the 
of  the  wilL  Court,  without 

The  bill  then  stated,  that,  Anthony  Hamond  having  on  leg^ae^M^to  he 
the  3(Hh  of  July,  1846,  renounced  probate  of  the  will,  letters  J^^^d^* 

y,  ^      ^  ,>.         .  y  payment  of  the 

•>^^^//,^  c^A^y^  J^.,  //.i^.  f>(y<^.        *^ ^^ PW»t«^ ^ ««•. 


J 


1S48.  of  administration  iritli  the  -mil  annesed  of  the  goods  of 
MnniM  Maiy  Ann  Uusters  were,  on  the  16th  of  FebruaTy,  1847, 
Wmoht.  granted  to  the  plaintiff  by  the  PreK^tive  Court  of  Canter- 
bury. 

That,  being  entitled,  88  such  administrator,  to  a  transfer 
of  the  said  sum  of  525L  Btook,  and  the  dividends  accrued 
thereon  since  the  decease  of  the  said  Uaiy  Ann  Uustera, 
the  phiintiff  applied  to  the  defendant,  as  the  sole  snrriTing 
trustee,  but  that  the  defendant  declined  to  pay  the  same 
without  the  protection  of  the  Court. 

The  bill  prayed,  that  the  defendant  might  be  decreed  to 
pay  the  dividends  and  the  stock  to  the  plaintiff,  as  ad- 
ministrator of  his  deceased  vife. 

The  bill  contained  no  cltum  of  title  in  the  plaintiff  in 
any  other  right  than  as  administrator  of  his  deceased  vife. 

Mr.  Wright,  the  sole  trustee  and  sole  defendant,  by  his 
answer  stated,  that  the  plaintiff  and  his  wife  lived  sepa- 
rate at  the  time  when  Ulrs.  Musters  invested  the  sum  of 
stock  claimed  by  the  plaintiff,  and  that  the  investment 
was  made  by  her  in  the  names  of  the  deceased  trustee  and 
himself,  in  confidence  that  the  dividends  would  be  paid  to 
the  said  William  Caunt  for  his  life,  who  had  died,  "  and 
subject  thereto,  that  the  fund  would  be  held  by  them  in 
trust  for  such  persons  as  she  should  direct  or  appoint." 

The  answer  also  stated  the  will  of  Mrs.  Uusters  at  length, 
the  material  parts  of  which  were  as  follows: — "I  also  wish 
to  leave"  "to  my  maid  Rebecca  Lee  the  interest  of  the 
money  I  have  in  the  stocks,"  "  and,  at  the  death  of  the 
said  RebeccaLee,  the  interestthereofto  be  equally  divided 
between  the  poor  of  Annesley,  Edwalton,  Tithby,  and  Croas- 
well"    She  also  thereby  gave  some  small  legacies. 

The  defendant  submitted,  that  Rebecca  Lee,  as  well  as 
proper  persons  to  represent  the  poor  of  the  said  several 
parishes,  ought  to  be  parties  to  the  suit. 


The  caiise  was  now  heard  on  the  objection  for  want  of 
parties. 
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Mr.  Baoon  and  Mr.  J.  J.  Jervia,  in  support  of  the  objec-     ,^^1^^^ 
tion.  MustiM 

Mr.  Wigram  and  Mr.  J.  J.  Hamilton  HvmphreySy  in  sup- 
port of  the  bill,  cited  Franldin  t.  Batik  of  Sngland(a). 

The  YiOE  Chakcellob  reserved  the  question  of  parties 
and  the  costs  to  the  hearing. 


WVOBT. 


The  plaintiff  amended  his  bill,  and  charged  that  the 
defendant,  who  was  a  surgeon,  would  have  been  willing 
to  transfer  the  stock  to  the  plaintiff  if  the  plaintiff  would 
hare  previouslj  paid  the  amount  of  certain  medical  bills 
claimed  by  the  defendant  against  the  plaintiff,  the  liability 
to  which  the  plaintiff  had  disputed. 

The  defendant  by  his  answer  asserted  that  the  plaintiff 
was  indebted  to  him  for  medical  biUs,  but  he  denied  that 
he  had  ever  made  such  claim  as  a  condition  to  any  trans* 
fer  of  the  fiind. 

The  plaintiff  and  defendant  entered  into  evidence  on 
this  question. 

The  evidence  did  not  sustain  the  plaintiff's  charge  on 
this  point 

The  cause  now  came  on  for  hearing.  Bee.  IM. 

Ttr.Wigram  and  Mr.  J.  J.  HamiUon  Humphreys,  for  the 
plaintiff — ^Tfae  separate  estate  of  a  feme  covert  is  liable  in 
equity  to  her  general  engagements,  as  well  upon  implied 
undertaking  as  by  written  contract:  Murray  v.  BarleeQi). 
Her  separate  personal  estate  would  therefore  be  liable  to 
such  engagements  in  the  hands  of  the  esecutor  of  the  feme 
covert)  or  of  the  administrator  with  her  will  annexed,  as 

(a)  1  Rufls.  575. 
{h)  3  My.  &  K.  209;  and  see  Owetu  ▼.  IHehefimm,  Gr.  &  Ph.  48. 
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1648.  a  first  charge ;  and  this  is  a  charge  not  distinguishable  from 
MusiEBfl"  *^®  liability  to  payment  of  debts  out  of  the  personal  estate 
_  *'•  of  a  testator  or  intestate,  and  is  sufficient  to  entitle  the 

WitlQBT. 

plaintifi^,  as  administrator  with  the  will  of  his  deceased  wife 
annexed,  to  give  an  effectual  discharge  without  the  con- 
currence of  the  parties  to  whom  his  deceased  wife  by  her 
will  gave  beneficial  interesta 

Mr.  Bacon  and  Mr.  J.  J.  JerviSy  for  the  defendant — 
Mra  Musters's  testamentary  disposition  was  in  the  nature 
of  an  appointment  rather  than  of  a  will  Legatees  in  such 
a  will  by  a  married  woman  are  in  the  common  situation  of 
a  cestui  que  trust:  Court  v.  Jeffety(a);  therefore  Rebecca 
Lee  and  the  other  legatees  in  Mrs.  Musters's  will  are  ne- 
cessary parties  to  this  suit 

The  Yige-Changellob  said,  that  the  plaintiff,  as  the  ad* 
ministrator  with  the  will  of  Mrs.  Musters,  his  deceased  wife, 
annexed,  was  solely  entitled  to  claim  the  stock  and  arrears 
of  dividends,  and  they  should  haye  been  transferred  and 
paid  to  him  without  any  such  objection  as  had  been  raised; 
but  the  plaintiff  had  failed  to  sustain  the  charge  made  by 
his  amended  bilL 

The  proper  decree  would  therefore  be,  that  the  stock 
and  dividends  should  be  transferred  and  paid  to  the 
plaintiff,  and  that  the  defendant  should  have  his  charges 
and  expenses  as  a  trustee;  that  the  defendant  should  pay 
to  the  plaintiff  his  general  costs  of  the  suit,  except  so  far 
as  they  have  been  increased  by  the  personal  charges  in  the 
amended  bill,  the  costs  of  which  were  to  be  paid  by  the 
plaintiff  to  the  defendant;  the  amount  of  such  costs  to  be 
set  off  against  the  plaintiff's  general  costs  of  the  suit 

(a)  1  S.  &  S.  106. 
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In  the  Matter  of  Smyth's  Sbttlbmbnt;         /  j^^  j^^ 


▲HD 


B 


In  the  Matter  of  The  Trustee  Aot,  1850. 


Y  an  indenture  of  settlement,  dated  the  28th  day  of  On  a  petition. 
May,  1813,  made  in  contemplation  of  the  marriage  of  Sir  tee  let,  1850, 
Edward  Bowyer  Smyth,  it  was  declared  that  the  trustees  ^^^f?^^ 
of  the  settlement  should  stand  possessed  of  13,5002.  Bank  tnutees  of  a 

.  ^^  aettlement,  the 

31,  per  Cent.  Consols,  and  1002.  a  year  Long  Annuities,  beneficial  int«r- 
which  had  been  transferred  to  them,  upon  trust  after  the  whi«^hiS  been 
marriage  to  pay  the  dividends  to  the  intended  husband  for  °^L^ 
life,  and  then  to  the  intended  wife  for  life,  and  after  the  marriage  set- 
death  of  the  survivor,  as  to  one  moiety,  to  transfer  the  same  jjm,  that  the 
unto  or  between  and  among  all  and  every  their  child  and  q^f^^SJ?" 
children  (equally  to  be  divided  between  them,  if  more  than  "«}'  hi»bandi 

and  wiveSy  and 

one,  share  and  share  alike),  and  if  there  should  be  but  one  the  tnutees  of 

such  child,  then  the  whole  to  such  only  child;  and  if  any  such  m^tsTsuffi- 

child  or  children,  being  a  daughter  or  daughters,  should  ^^^^^i^ 

die  under  the  age  of  twenty-one  years,  and  unmarried,  parties  bcne- 

•  ,  .  •  fidally  inter- 

or  Without  having  been  married  with  such  consent  as  was  ested. 
therein  mentioned,  or  being  a  son  or  sons  should  die  under 
the  said  age  of  twenty-one  years,  then  the  part  or  share, 
parts  or  shares  of  him,  her,  or  them  so  dying,  should  go 
and  be  transferred  and  paid  to  and  among  the  survivors  or 
survivor,  or  others  or  other  of  the  same  children,  at  such 
time  or  times  as  his,  her,  or  their  original  share  or  shares 
should  become  transferable  and  payable,  which  benefit  of 
accruer  or  survivorship  should  extend  as  well  to  the  sur- 
viving or  accruing  as  to  the  original  share  or  shares  of 
such  children.  As  to  the  other  moiety,  the  trust  was  to 
transfer  the  same,  and  all  dividends  and  interest  thereof, 
among  all  or  such  one  more  of  the  children  as  the  intended 
husband  and  wife  should  appoint,  in  manner  therein  men- 
tioned; and  the  settlement  contained  a  power  to  lay  out 

00  Q  2 


a  vill  antooedent  to  the  plaintiff's  pnr- 
chaM.  The  prayer  vraB  for  a  declaration 
of  the  righta  of  the  parties,  and  a  par- 
tition. The  bill  required  the  defend- 
ants to  discover  whether  they  had  not 
represented  that  they  were  entitled 
under  the  settlement  and  will,  and  to 
Bet  forth  the  contents  of  those  instru- 
ments and  the  nature  of  their  title, 
and  to  set  forth  a  schedule  of  doeu- 
mente  in  their  power,  in  the  usual 
way.  The  defendante  in  their  answer 
submitted,  that  they  were  not  bound 
to  make  this  discovery ;  and,  after  ad- 
mitting the  possession  of  certain  doca- 
mente,  denied  having  in  their  power 
any  others  relating  in  any  manner  to 
the  title  of  the  plaintiff; — Held,  on 
exceptions  to  a  report  of  the  Master 
finding  the  answer  sufficient,  that  the 
defendants  were  bound  to  set  forth 
whether  they  had  made  the  alleged 
representations  as  to  their  title;  but 
Dot  whether  such  representations  were 
true,  or  to  discover  the  nature  of  thdr 
title;  and  that  they  must  set  forth  a 
schedule  of  all  documente  in  their 
power.     PoUer  v.  WaUer,  410 

See  Production,  1. 

DISCRETION, 

See  Tbustee,  5. 

DISMISSAL. 

See  Pleadino,  7. 

Practice,  S. 

DOCUMENTa 
Sk  PttODUcnoK,  1,  a. 

ECCLESIASTICAL  CORPORA- 
TION SOLE. 
Dividends  of  inveetmenta  of  pur- 
chase-money paid  into  Court  hy  a 
Railway  Company,  for  lands  belonging 
to  the  Archbbhop  of  Canterbury,  or- 
dered to  be  pud  to  the  archbishop ^or 


lM«  tim«  being.     Ex  parte  ArMMop 
of  Camterbury,  36d 

EQUITABLE  MORTGAaE. 
See  Lease. 

ETCHINOa 

See  Injunction,  4. 

EVIDENCE. 
A  witness  to  credit  deposed,  that  he 
believed  the  principal  witness  to  be 
unworthy  of  belief,  on  account  of  a 
particular  transaction,  which  he  detail- 
ed ; — Held,  that  the  assignment  of  a 
reason  for  the  belief  was  insufBdent 
ground  for  suppressing  more  of  the 
deposition  than  related  to  the  reason 
asngned.  The  same  witness  spoke  to 
a  conversation,  in  which  the  piindpal 
witness  bad  given  an  account  of  a  bet 
material  to  the  issue,  at  variance  with 
his  testimony;  the  Court  refused  to 
suppress  the  deposition,  although  the 
principal  witness  had  not  been  cross- 
examined  as  to  this.  Fenny  v.WaOe, 
fiOl 
See  Issue. 

Pbaotici,  1. 

Wmnsa. 

EXAMINATION. 
Neither  the  69th  Order  of  April, 
1848,  nor  6  A  7  Vict  &  85,  nor  both, 
authorise  the  Court  to  give  a  plaintiff 
liberty  to  examine  viv4  voce  a  sole  de- 
fendant in  the  prosecution  of  inquiries 
under  a  decrea    Phelpt  v.  Pnlhero, 
374 
EXCEPTIONS. 
See  Discovert. 

EXECUTOR. 
See  Ksaera. 

EXONERATION. 

A  testator   having  mortgaged  an 

estate  for  \5Q0l.,  for  payment  of  which 


QASB0  IH  CHAKOBBT.  783 

mamagei  and  similar  settlements  were  made  previously     J^^^ 
to  and  in  contemplation  of  their  respective  marriages. 

One  of  the  trustees  died  on  the  5th  of  August^  1832, 
another  on  the  16th  of  Februaiy,  1845.  Of  the  only  two 
remaining  trustees,  one  had  become  incapable  of  acting 
in  the  trusts,  and  the  other  was  in  such  a  state  of  health 
as  rendered  it  doubtful  whether  he  was  competent  to  exe- 
cute any  instrument 

Sir  Edward  Bowyer  Smyth  having  died,  a  petition  was 
presented  under  the  Trustee  Act,  1850,  (18  &  14  Vict 
c.  60),  by  Lady  Letitia  Cicely  Bowyer  Smyth,  his  widow. 
Sir  William  Bowyer  Smyth  his  eldest  son,  the  three  daugh- 
ters of  the  marriage,  and  the  husbands  of  the  daughters, 
and  the  trustees  of  their  respective  settlements,  the  younger 
son,  his  wife,  and  the  trustees  of  his  settlement,  setting 
forth  the  particulars  above  mentioned,  but  not  the  trusts 
of  the  settlements  made  on  the  marriages  of  the' children, 
or  whether  there  had  been  or  not  any  children  of  those 
marriages. 

It  prayed  for  the  appointment  of  new  trustees,  who 
were  named  in  the  petition.  The  facts,  and  the  fitness 
of  the  proposed  trustees,  were  verified  by  affidavit 

Mr.  Headlam  supported  the  petition,  and  submitted  that 
it  was  sufficient  to  make  the  trustees  of  the  children's  set- 
tlements parties,  for  the  purpose  of  representing  their  ces- 
tuis  que  trustent 

The  Yigb-Chanobllob  assented,  and  said,  that  he  had 
already  relaxed  the  rules  as  to  parties  in  the  case  of  a  suit 
for  the  appointment  of  new  trustees  (a). 

Mr.  Dickinwm  appeared  for  the  existing  trustees. 

The  following  was  the  form  of  the  order : — 

Whereupon  all  parties  concerned  were  ordered  to 

(a)  See  Muon  y.  CooJbaoHj  2  Cioll.  62. 


attend  his  Lordship  on  the  matter  of  the  said 
petition;  and  counsel  for  the  petitioners,  and 
for  the  said  John  Wayland  and  John  Ballard, 
the  surviving  trustees  of  the  marriage  setUe- 
ment,  this  da^  attending  accordinglj,  upon 
hearing  the  said  petition,  and  affidavits  veri- 
fying the  facts,  and  what  was  alleged  by  the 
counsel  for  the  petitioners,  and  for  the  sfud 
former  trustees,  now  appearing,  and  it  now 
appearing  that  John  Wayland  is  desirous  of 
being  discharged  from  being  a  trustee  of  the 
trusts  of  the  said  settlement,  and  that  John 
Ballard  is  now  incapable  of  acting  in  the  execu- 
tion of  such  trusts,  this  Court  doth  order  that 
Sir  Claude  William  Champion  de  Crespigny, 
Baronet,  the  Rev.  Alfred  John  Edward  Bow- 
yer  Smith,  Gordon  Willoughby,  James  Gyll, 
and  Benjamin  Bridges  Hunter  Rodwell,  in  the 
petition  named,  be  appointed  trustees  under 
the  marriage  settlement  of  the  28th  day  of  May, 
1813,  in  the  petition  mentioned,  of  the  [lands, 
stock,  &c.]  now  subject  to  the  trusts  of  the  sud 
settlement,  in  substitution  for  the  said  John 
Wayla&d  and  John  Ballard,  and  for  the  said  ^ 
John  Tyrrell  and  Joseph  Holden  Strutt,  both 
since  deceased;  and  this  Court  doth  direct 
that  all  the  messuage,  or  tenement  and  farm, 
situate  in  the  [parishes,  &c.],  do  vest  ia  the 
said  Sir  Claude  William  Champion  de  Crespi- 
gny,  Al&ed  John  Edward  Bowyer  Smyth,  Gor- 
don Willoughby,  James  Gyll,  and  Benjamin 
Bridges  Hunter  Rodwell,  and  their  heirs,  for 
an  estate  of  fee  simple  in  possession;  and  this 
Court  doth  direct  that  the  right  to  the  said 
12,16y/.  17s.  2d.  Three  per  Cent  Consolidated 
Bank  Annuities,  in  the  petition  mentioned. 
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do  Test  in  the  said  Sir  Claude  William  Cham-  1651. 
pion  de  Crespigny,  Alfred  John  Edward  Bow- 
jer  Smith,  Gordon  Willonghby,  James  Gyll, 
and  Benjamin  Bridges  Hunter  Rodwell;  and 
that  the  right  to  sue  for  and  recover  the  said 
several  sums  of  20002.  due  and  owing  from 
the  said  Sir  William  Bowyer  Smyth,  Gordon 
Willoughby,  James  Gyll,  and  Henry  Soames, 
the  personal  representatives  of  the  said  Sir 
Edward  Bowyer  Smyth,  deceased,  to  the  trus- 
tees of  the  said  settlement,  and  the  sum  of 
15,5002.  due  and  owing  from  the  said  Equitable 
Assurance  Company  to  the  said  John  Way- 
lands,  as  the  survivor  of  the  said  Sir  John 
Tyrrell  and  Joseph  Holden  Strutt,  do  also  vest 
in  the  said  Sir  Claude  William  Champion  de 
Crespigny,  Alfred  John  Edward  Bowyer  Smith, 
Gordon  Willoughby,  James  Gyll,  and  Benja- 
min Bridges  Hunter  RodwelL  And  this  Court 
doth  direct  that  the  right  to  the  said  stock, 
[&c.],  so  vested  in  the  said  Sir  Claude  Wil- 
liam Champion  de  Crespigny,  Alfred  John 
Edward  Bowyer  Smyth,  Gordon  Willoughby, 
James  Gyll,  and  Benjamin  Bridges  Hunter 
Rodwell,  under  the  provisions  of  the  said 
Trustee  Act,  be  exercised  by  them  in  obtain- 
ing transfers  into  their  own  names  of  the  said 
stock,  and  in  obtaining  the  payment  and  re- 
ceipt of  the  said  sums  of  20002.  and  16,600/^ 
to  be  by  them  held  upon  the  trusts  of  the 
said  marriage  settlement  of  the  28th  day  of 
May,  1813,  or  such  of  them  as  are  now  sub- 
sisting or  capable  of  taking  effect 
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PRINCIPAL    MATTERS 


ADEMPTION. 
See  Legacy,  2. 

ADMISSION  OF  ASSETS. 
See  Assets. 

AFFIDAVIT. 

ChroDological  analjnsis  of  tbe  prin- 
cipal authorities,  froni  Norway  y,B.(Me 
inclusiye,  as  to  the  admissibility  of 
affidavits  on  motions  for  injwictions 
made  after  answer  filed.  Rwik  y.  Ma- 
ihewsy  n.  (a),  233 

See  Injtkction,  5,  7. 

AGREEMENT. 

An  aunt  and  niece  lived  together, 
the  former  being  devisee,  residuaiy 
legatee,  and  executrix,  under  her  hus- 
band's will,  and  the  latter  being  a  lega- 
tee of  2000^.  under  the  same  will.  An 
agreement  was  entered  into  between 
them,  that  the  niece  should  release 
her  legacy,  on  the  aunt  making  a  will 
devising  to  the  niece  part  of  the  lands 
devised  by  the  original  testator.  A 
release  and  will  were  accordingly  exe- 
cuted, and  the  will  remained  unrevok- 
ed till  the  niece's  death;  after  that 
event  the  aunt  married  again : — Held, 
that  the  release  must  be  treated  as 
binding  on  the  niece's  representative. 
Penny  y,  WaUa,  501 

See  Sale. 

Specific  Pebfobjcaitce. 
Yendob  and  Pubchaseb. 

VOL.  IL 


AMENDMENT. 

See  Pleading,  7. 
Pbactice,  1. 

ANNUITY. 

See  AppoBnoNKENT. 
Legacy,  8. 

ANSWER 

After  the  plaintiff  had  obtained  the 
common  injunction,  the  defendant  put 
in  his  answer,  and  denied  the  com* 
mission  by  himself  or  his  agents  of 
certain  acts  which  it  was  considered 
material  to  the  plaintiff's  case  to  prove 
to  have  been  so  committed.  The  de- 
fendant then  discovered  that  the  de- 
nial was,  as  to  the  acts  of  his  agents, 
erroneous.  He  afterwards  obtained 
an  order  nisi  to  dissolve  the  injunction, 
which,  after  argument  upon  the  erro- 
neous answer,  was  made  absolute. 
Afterwards,  on  an  affidavit  ascribing 
the  error  in  the  answer  to  incorrect 
information,  he  moved  for  leave  to  file 
a  supplemental  answer.  The  plaintiff 
opposed  the  motion,  and  made  an  affi- 
davit that  he  had  intimated  an  inten- 
tion to  prosecute  the  defendant  for 
perjury.  On  the  defendant  denying, 
by  affidavit)  that  he  had  heard  of  any 
such  intention,  he  was  allowed  to  file 
a  supplemental  answer.  Phdpa  v. 
Prothero,  274 

See  DiscQVEBY. 
Injunction,  5,  7. 
Pleading,  11,  12. 
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APPORTIONMENT. 
The  half-yearly  interest  on  it  share 
of  B  loan  to  the  East  India  Compaay, 
redeemable  afler  a  certain  period,  at 
the  option  of  the  Company,  but  not  at 
that  of  the  creditor,  held  to  be  ia  the 
nature  of  an  annuity,  and  not  of  in- 
terest, and  therefore  not  to  be  appor- 
tionable  between  tenant  for  life  and 
remainder-man,  in  a  case  not  falling 
within  the  Apportionment  Act,  al- 
though the  stock  certificate  described 
the  loan  as  a  debt,  and  althoug;h,  un- 
der the  condition  for  redemptiou,  the 
last  payment  might  have  to  be  an  ap- 
portioned part  of  the  half-yearly  in- 
terest.     Warden  V.  A  eMninter,     366 

See  Lands  Ci^ui^es  CoNaouDATioN 
Act,  2. 

ARBITRATOR. 

See  CONTEACTOR. 

ARBITRATION. 

See  IiAUDs  Clauses  Consolidation 

Act,  3,  i. 

ASSETS. 

Payment  of  a  legacy  on  an  erroneous 

conatructioD  of  the  will,  not  ma1&  fide, 

not  an  admission  of  assets  on  the  true 

oonstructjon.     Clark  t.  Bates,      303 

See  Covenant,  1. 

exonekatiok. 

Legacy,  9. 

ASSIGNMENT. 
Set  Solicitor  and  Client,  2. 

ATTACHMENT. 

1.  Where  a  defendant  in  custody 
under  an  attachment  for  non-payment 
of  C0Bt«,  applied  to  be  discharged  un- 
der 1  Will.  4,  c.  36,  s.  16,  r.  17,  the 
Court  declined  to  act,  its  jurisdiction 
not  being  clear. 

SembU,  that  a  prisoner  tinder  such 
drcunutancee  csn  only  be  relieved  un- 


der the  prorisions  of  the  Insolvent 
Debtors  Acts.  SnouAaU  v.  Dixon,  9 
2.  The  sheriff  having  takeu  a  de- 
fendant under  an  attachment  for  noD- 
payment  of  a  large  sum  of  mou^,  in 
obedience  to  an  order  of  the  Conit, 
reoeived  a  part  of  the  amount,  and  t 
deposit  of  title-deeds  as  security  for 
paym«it  of  the  balance  on  the  retors 
of  the  writ  At  the  return  of  the  init 
the  defendant  did  not  pay  the  balance. 
Upon  the  motion  of  the  sheriff  the 
Court  permitted  him  to  pay  the  som 
he  had  received  into  Court,  and  \a 
issue  an  attachment  in  the  names  of 
the  pUinti^,  without  prejudice  to  the 
question  of  bis  liablhty  to  them ;  he 
also  indemni^ng  them  against  conse- 
quent costs,  and  undertakiog  to  allow 
the  defendant  inspection  of  the  title- 
deeds  deposited  as  security.  l%imtat 
V.  ffaa,  264 

AWARD. 


BANKING  COMPANY. 
See  Injunction,  6. 

BANKRUPT  (COMMISSIONEB 
OF). 

The  annuity  awarded  as  compensa- 
tion to  a  Commisaioner  of  Bankrupt, 
whose  duties  were  abolished  by  the 
B&G  Vict  c.  3 22,  passes  to  his  assig- 
nee on  his  insolvency. 

But  if  the  insolvent  will  not  make 
the  affidavit  (required  by  the  order 
for  payment  of  the  annuity),  that  he 
does  not  hold  any  office  of  emolument, 
&C.,  neitlier  the  Court  nor  the  Lord 
Chancellor  can  dispense  with  it;  and 
lemhh,  that,  in  the  existing  state  of 
the  law,  the  assignee  is  without  any 
remedy  in  such  a  case. 

A  bill  by  an  assignee  in  insolvency 
need  not  allege  that  the  consent  of 
the  creditors  has  been  obtained  to  the 
institntion  of  the  suit 
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CHURCH  BUILDING  ACTS. 

Under  the  76th  Onler,  of  May,  1845, 
the  Court  has  jnrisdiction  to  order  the 
oostB  of  a  motion  by  the  plaintiff  to 
take  the  bill  pro  confesso  to  be  'paid  by 
the  defendant,  although  the  latter  puts 
in  his  answer  before  the  motion  isnuMle. 

The  Court  can,  on  a  demurrer,  send 
a  ease  for  the  opinion  of  a  Court  of 
law.    Spooner  y.  Fa/ifn^  439 

BARON  AND  FEME. 

Ste  HUSBAKB  AND  WlFK 
BILL. 

/SIm  Pleading,  7. 

Practice,  1,  2,  7,  9. 

CHARITY. 

Set  Church  Building  Acts. 
Scotch  Church. 
Trustee,  5. 

CHEMICAL  TEST& 
Seit  Produotion,  2. 

CHURCH  BUILDING  ACTS. 

Under  the  8  &  9  Vict.  c.  70,  em- 
powering the  Court  of  Chancery, 
where  the  Commissioners  for  Building 
Churches  have  divided  a  parish  into 
districts,  to  apportion  charitable  gifts 
made  for  the  use  of  the  parish : — HMy 
that  the  Court  is  bound  to  act  if  called 
on,  although  no  complaint  is  made  of 
the  mode  in  which  the  distribution  of 
the  gifts  has  been  made  since  the  di- 
TiBion  into  districts : — Hdd^  also,  that^ 
under  the  above  Act,  and  the  52  Geo.  3, 
c.  101,  or  one  of  them,  the  Court  has 
jurisdiction  to  apportion  gifts  made 
specifically  to  a  particular  division  of 
a  parish,  part  of  which  has  been  form- 
ed into  a  chapeliy  district 

By  consent  the  Court,  instead  of 
directing  a  reference,  allowed  a  peti- 
tion for  apportionment  to  stand  over, 
for  the  parties  to  propose  a  scheme. 

Two  schemes  being  thereupon  pro* 
posed,  one  of  apportionment  according 
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to  the  gross  population  of  the  districts, 
the  other  according  to  the  population, 
including  only  occupiers  of  houses  of 
the  annual  value  of  15/.  and  under, 
the  Court  adopted  the  apportionment 
according  to  the  gross  population.  In 
re  Wea  Ham  ChariUes,  218 

CODICIL. 
See  Will,  2. 

COMMISSIONER. 
See  Bankrupt  (CoMMissiomsR  of). 

CONSIDERATION. 
See  Agreeuent. 

CONSTRUCTION. 

See  Legacy. 
Parties,  2. 
Portions. 
Settlement. 
Will. 

CONTRACTOR. 

A  contractor  filed  a  bill  against 
a  Hallway  Company  and  their  secre- 
taiy  and  engineer,  stating  that  he  had 
entered  into  a  contract  with  the  Rail- 
way Company,  to  make  certain  parts 
of  a  railway,  at  a  fixed  price,  portions 
of  which  were  to  be  advanced  from 
time  to  time  on  account,  for  works 
done  and  executed,  upon  the  certificate 
of  the  engineer  for  the  time  being  of 
the  Company,  and  the  balance  being 
payableon  the  completion  of  the  works, 
upon  the  like  certificate.  The  bill  al- 
leged that  the  engineer  refused  his 
certificate  at  the  instance  of  and  in 
collusion  with  the  Company.  It  sought 
discovery  from  the  Company,  and  their 
secretary  and  en^neer,  and  prayed 
for  a  declaration  that  the  withholcUng 
the  certificate  was  a  firaud  on  the  plain- 
tiff. It  also  prayed  for  an  account 
against  the  Company,  and  a  decree  for 
payment  of  what  should  be  foimd  due 
to  the  plaintiff.  The  Company,  the  se* 
cretary,  and  the  engineer,  separately 
H  H  H  2 


demurred  generally  to  the  bill,  but 
the  Court  overruled  each  demurrer. 
M'frUoth  y.  Oreat  Western  BaOioas 
Company,  758 

CONTERStON. 
A  testator  gave  all  hie  real  and  per- 
Bonal  estate  and  effects,  upon  trust  to 
pay  the  rents  and  profits,  dividends 
and  interest  to  a  tenant  for  life,  with 
trusts  over  in  remainder;  and  de- 
clared, that,  notwithstanding  the  gift 
of  his  freehold  and  leasehold  estates, 
the  trustees  might  sell  them,  except 
his  dwelling-house,  at  such  time  as 
they  should  think  fit  The  testator's 
estate  consisted  partly  of  leasehold 
property  and  Long  Annuities : — Hdd, 
that  the  tenant  for  life  was  entitled 
to  the  eigoyment  of  the  income  of 
both  these  descriptions  of  property  in 
iq>ede.    Burton  v.  MouaU,  383 

COPYHOLD. 
See  Debts. 

COPYBIOHT  OF  DESIGNS. 

1.  Under  the  Copyright  of  Designs 
Act,  5  4  6  Vict  c.  100,  the  proprie- 
tor of  a  design  protected  by  the  Act, 
is  entitled  to  an  injunction  restraining, 
not  merely  t^  sale,  but  the  maun- 
feoture  of  anv  arUcle  to  which  the  de- 
sign is  applied  during  the  period  of 
Ae  protection. 

Form  of  order  on  compromise  stay- 
ing all  proceedings,  except  on  breach 
ef  on  trffundton.  MaeRae  \.  ffolde- 
worth,  496 

2.  The  protection  of  copyright  for 
three  years,  granted  by  6  &  7  Vict.  c. 
65,  to  "  any  new  or  original  design 
for  any  article  of  manufacture  having 
reference  to  some  purpose  of  utility, 
■o  far  as  such  design  utall  be  for  the 
shape  or  configuration  of  such  article," 
19  not  dearly  applicable  to  the  design 
of  a  "  protector  label,"  whioh  oonusted 
in  making  in  the  label  an  eyelet-hole, 
and  lining  it  with  a  ring  of  a  metallic 


substance,  through  which  a  string  at- 
taching the  label  to  pack^ee  paMed. 
The  Court  refused  to  grant  an  injunc- 
tion before  the  hearing  against  an  in- 
fringement of  such  design. 

Quare  the  meaning  of  the  words 
"  shape  or  configuration,"  in  the  Act 
MargeUon  v.  WrigM,  420 

COPYRIGHT. 
See  Injuhction,  4. 

CORPORATION. 
See  EcOLESiAsncAi.  Cokpo&ation 

SOTJE. 


COSTS. 
,S«  CBOsa  Scif. 
DisciAiURR. 
Lauds  Clauses  Oonsoudatioh 

Act,  1,  2. 
Paitfke. 
Pleadiko,  3, 8. 
Puauo  Company. 

RZCEIVBB. 

SoiilCITOB  AMD  CURNT,  3,  4. 

Trustee,  2. 

COVENANT. 

1.  Where  an  inteetate  and  anothei 
had  mortgaged  a  leasehold  estate  of 
which  they  were  tenants  in  common, 
to  secure  paymente  in  respect  of  shares 
held  by  Uiem  in  a  Benefit  Building 
Society,  and  had  entered  into  a  joint 
covenant  to  make  the  payments,  bnt 
were  not  partners,  and  had  no  jcnnt 
estate,  and  the  intestate's  co-debtor 
was  sworn  to  be  in  insolvent  circum- 
stances : — -Held,  that  the  covenantee 
was  not  entitled  to  prove  as  a  spedalty 
creditor,  under  a  decree  for  the  ad- 
ministration of  the  intestate's  estate^ 
Croad«i/  V.  Dobeon,  486 

2.  A  firm  of  three  dissolved  part- 
nership, one  of  them  retiring;  and,  by 
the  deed  of  dissolution,  the  two  con- 
tinuing partners  covenanted  for  them- 
sdves,  tiieiT  beaa,  executors,  and  ad- 
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DEBTS. 

miniatrators,  that  they,  or  one  of  them, 
would  pay  to  the  outgoing  partner 
certain  specified  sums: — Ildd,  that 
this  only  constituted  a  joint  liability 
at  law,  and  could  not  be  otherwise 
construed  in  equity ;  and  a  demurrer 
to  a  creditors'  biU  filed  by  the  out- 
going partner  against  the  executrix 
of  one  of  the  covenantors,  who  died 
before  the  other,  was  allowed.  WU- 
mer  v.  Cwrreyt  347 

See  Lease. 

CROSS  SUIT. 

A  bill  was  filed  by  a  mortgagee  of 
a  reversionary  interest,  for  side  or 
foreclosure.  The  defendant  by  his 
answer  admitted  the  debt  Then  the 
defendant  filed  a  bill  against  the  plain- 
tifi*,  alleging  that  nothing  was  due  from 
him  to  the  plaintiff,  but  that  the  plain- 
tiff was  indebted  to  him,  and  that  the 
security  had  been  obtained  firom  him 
by  fraud,  as  had  also  been  his  answer 
in  the  original  suit,  and  praying  an 
account  and  payment  of  what  was  due 
to  him  from  the  plaintiff,  and  re- 
assignment of  the  property  comprised 
in  the  security : — Hdd^ihsX  the  second 
suit  was  a  cross  suit,  and  that  the  plain- 
tiff in  it)  although  out  of  the  junsdic- 
tion,  need  not  give  security  for  costs. 
Mcbcgregcr  v.  Shmo,  Shaw  v.  Mac* 
gregar,  360 

CURACY. 

See  Trustees,  5. 

DEAN  AND  CHAPTER 

See  Lakds  Clauses  Consolidation 

Act,  2. 

DEBTOR  AND  CREDITOR. 
See  Covenant,  1,  2. 

DEBTS. 

The  Act  1  WiU.  4,  c.  47,  enabling 
a  tenant  for  life  under  a  will  to  sell 
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lands  for  payment  of  the  debts  of  any 
testator  whose  estate  "by  law  shall 
be  liable  to  the  payment  of  any  of  his 
debts,"  is  prospective,  and  now  extends 
to  copyholds,  although  they  were  not 
liable  to  the  payment  of  debts  when 
the  Act  passed.     Branch  v.  Browne, 

299 

DEMURRER 

See  Bankrupt  (Cohmissioneb  of). 
Injunction,  1. 
Pleading,  2,  3,  4. 
Ship  Registry  Acts. 

DEPOSIT. 
See  Lease. 

DEPOSITIONS. 

^•96  Evidence. 
Injunction,  4. 
Practice,  3,  4. 

DESIGN. 
See  Copyright  op  Designs,  1, 2. 

DEVISE. 
See  Will. 

DEVISAVIT  VEL  NON. 

See  Issue,  I. 

DISCLAIMER. 

The  assignee  in  insolvency  of  a  sub- 
mortgagor disclaimed : — Hdd,  that  he 
was  not  entitled  to  his  costs.  Clarke  v. 
WUmat,  1  Y.  &  C.  C.  C.  53,  observed 
upon.     Stajffwrth  v.  Potty  571 

DISCOVERY. 

The  bill  stated  the  plaintiff's  title 
to  an  undivided  moiety  of  an  estate, 
and  that  the  plaintiff  had  purchased 
the  other  moiety,  but  that  the  defend- 
ants alleged  that  they  were  entitled  to 
that  moiety  under  a  settlement  and 


a  -mil  Botecedent  to  the  plointiff'i  por- 
chaee.  The  prayer  was  for  a  declaration 
of  the  rights  of  the  parties,  and  a  par- 
tition. The  bill  required  the  defend- 
ants to  diacoTsr  vhether  they  had  not 
represented  that  they  were  entitled 
under  the  settlement  and  will,  and  to 
set  forth  the  contentH  of  those  uutni- 
ments  and  the  nature  of  thdr  title, 
and  to  set  forth  a  schedule  of  docu- 
ment in  their  power,  in  the  usual 
way.  The  defendants  ia  their  answer 
Bubmitted,  that  they  were  not  bound 
to  make  this  discovery  J  and,  after  od- 
mittang  the  possession  of  certain  docu- 
ments, denied  having  in  their  power 
any  others  relating  in  any  manner  to 
tlie  title  of  the  plaintifT: — ffdd,  ou 
exceptions  to  a  report  of  the  Master 
finding  the  answer  aufGcient,  that  the 
defendants  were  bound  to  set  forth 
whether  they  had  made  the  alleged 
representations  as  to  their  title;  but 
not  whether  such  representBtJons  were 
tru^  or  to  discover  the  nature  of  their 
title;  and  that  they  must  set  forth  a 
schedule  of  all  documents  in  their 
power.     Foaer  v.  Waller,  410 

See  Peoddctiok,  1. 

DISCRETION. 
See  TsDBTEE,  5. 


See  Plbadino,  7. 
Pkactice,  5. 

DOCUMENTa 
51m  Productiok,  1,  3, 

ECCLESIASTICAL  CORPORA- 

TION  SOLE. 
Dividends  of  investments  of  pur- 
chase-money paid  into  Court  by  a 
Railway  Company,  for  lands  belonging 
to  the  Archbishop  of  Canterbury,  or- 
dered to  be  paid  to  the  archbishop,^ 


(A«  tune  being.     Ex  parte  ArelAuKop 
of  CatUai»iry,  386 

EQUITABLE  MORTQAQE. 
See  Leask. 

ETCHINOa 
See  InJUHcnoN,  i. 

EVIDENCE. 
A  witness  to  credit  deposed,  tliat  he 
believed  the  principal  witness  to  be 
unworthy  of  belief,  on  account  of  a 
particular  transaction,  which  he  detul- 
ed : — Held,  that  the  assignment  of  a 
reason  for  the  belief  was  insiiffident 
ground  for  suppressing  more  of  the 
deposition  than  related  to  the  reason 
assigned.  The  same  witness  spoke  to 
«  couveraataos,  in  which  the  piindpsl 
witness  had  g^ven  an  account  of  a  &ct 
material  to  the  issue,  at  variance  with 
his  testimony;  the  Court  refused  to 
suppress  the  deposition,  althongh  the 
prindpal  witness  had  not  been  cross- 
examined  as  to  this.  Pemtg  v.  WaUi, 
501 
•SmIbsuk. 

Practice,  i. 

WlTMIBB. 

EXAMIKATIOJf. 
Neither  the  69th  Order  of  April, 
1848,  nor  6  &  7  Vict  a  85,  nor  both, 
authorise  the  Court  to  give  a  plaintifT 
liberty  to  examine  vivA  voce  a  sole  de- 
fenduit  in  the  prosecution  of  inquiries 
under  a  decree.  Phelpa  t.  PntAen, 
274 


EXCEPTIONa 
See  Disco vsRT. 


EXECUTOR 
See  Assets. 


EXONERATION. 

A  testator  having  mortgaged  on 

estate  for  1500/.,  for  payment  of  which 


HUSBAND  AND  WIFE. 


INFANT. 
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luB  eldest  son  was  snrety  to  the  mort- 
gagee,  devised  the  estate  to  his  eldest 
son  in  tail,  with  remainders  over,  un- 
der which  the  plaintiff  became  tenant 
in  tail.  The  testator  devised  another 
estate  to  trustees,  upon  trust  to  sell, 
and  out  of  the  proceeds  to  pay  his 
mortgage  and  otiier  debts,  and  gave 
the  residue  to  his  eldest  son,  whom  he 
appointed  executor  and  residuary  lega- 
tee. The  trustees  did  not  act,  but  the 
son  entered  into  possession  of  all  the 
testator's  estates  and  property.  The 
mortgage  was  transferred,  the  son  en- 
tering into  a  new  covenant  for  pay- 
ment of  the  1500/.,  and  interest  at  a 
different  rate,  with  a  new  proviso  for 
redemption;  and  he  covenanted  for 
payment  of  the  1500/.  and  interest, 
accordingly.  The  son  having  died, — 
HMy  that  the  plaintiff  was  entitled  to 
have  the  entailed  estate  exonerated 
from  the  mortgage  out  of  the  son's 
personal  estate.   Bmce  v.  Morice,  389 

See  Legacy,  9. 
Will,  3. 

FEME  COVERT. 

See  Husband  and  Wife. 
Married  Woman,  1,  2. 

FRAUD. 
See  Ship  Registry  Acts. 

FRAUDS  (STATUTE  OF). 
See  Vendor  and  Purchaser. 

GIFT. 
See  Presumption. 

HEIR 
See  Issue,  1. 

HUSBAND  AND  WIFE. 

A  husband,  with  his  wife's  concur- 
rence, received  a  legacy  bequeathed 
upon  trust  for  her  separate  use.  Some- 
time afterwards  he  made  his  will,  be- 


queathing to  her  a  much  larger  sum, 
and  directing  his  executor,  who  was 
also  his  residuary  legatee,  to  pay  all 
his  just  debts: — Held,  iirst,  that  the 
concurrence  of  the  wife  in  the  receipt 
of  the  legacy  by  the  husband  was  not 
a  gift  of  it  to  him;  secondly,  that  the 
bequest  by  the  husband  to  the  wife  wai 
not  a  satisfiftction  of  the  wife's  claim 
against  his  estate  in  respect  of  the 
first-mentioned  legacy.  RoweY.Rowe^ 

294 

See  Married  Woman,  1,  2- 
Pleading,  9. 

INFANT. 

1.  Before  the  jurisdiction  of  the 
Court  to  deprive  a  father  of  the  guard- 
ianship of  his  children  can  be  called 
into  action,  the  Court  must  be  satis- 
fied that  the  fatlier  has  so  conducted 
himself,  or  placed  himself  in  such  a 
position,  as  to  render  it  not  merely 
better  for  the  children,  but  essential 
to  their  safety  or  welfare,  that  the 
father's  rights  should  be  interfered 
with  (except  in  the  cases  within  the  2 
k  3  Vict.  c.  54). 

Although  the  circumstance  of  the 
children  being  in  the  custody  of  the 
mother  excludes  the  operation  of  the 
2  &  3  Vict  c.  54,  the  provisions  of 
that  Act  are  proper  to  be  regarded  in 
considering  an  application  by  her  to 
retain  such  custody,  and  to  restrain 
the  father  from  interfering  with  it. 

Conduct  shewing  the  &ther  to  be  a 
person  to  whose  guardianship  it  would 
be  very  objectionable  to  intrust  child- 
ren,— Held  sufiicient  ground  for  de- 
priving him  of  their  custody,  and  for 
providing  otherwise  for  their  care, 
maintenance,  and  education,  where 
such  a  provision  can,  by  an  actual  ap- 
propriation of  property  or  otherwise, 
be  efiectually  secured. 

But  where  the  only  security  propos- 
ed was  a  deed  of  covenant  of  the  in- 
fants' grandmother  to  provide  for  the 


mwntenaace  and  edncation  of  the 
i^ildren  for  her  life, — Sdd,  that  such 
Goadact  was  not  saffident  to  enable 
the  Court  to  interfere.     In  re  /"ynn, 

2.  Upon  the  petition  of  an  infant 
pluDtiff  for  an  order  for  present  main- 
tenance and  education,  and  to  provide 
for  a  future  increased  allowance  on  Hs 
entering  at  a  specified  time  and  con- 
dnuing  at  the  UniTersity,  the  Court 
ordered  a  present  allowance,  and  made 
a  prospective  provision  Ibr  an  increas- 
ed allowance  from  the  future  date  until 
twenty-one,  or  the  further  order  of  the 
Court,  to  be  applied  by  the  testament- 
ary guardian  of  the  infant.  Ifutm  v. 
ffarv^,  301 

3.  Where  the  person  repreeenta  to 
another  that  he  is  of  age,  and  executes 
to  him  a  release,  upon  nhich  the  latter 
acts : — Hdd,  that  he  could  not  after- 
wards impeach  the  validity  of  the  re- 
lease on  tiie  ground  of  his  minority ; 
and  that  it  was  immaterial  whether  be 
was  aware  or  not  of  the  incorrectness 
of  the  repreaentotion. 

i.  Where  the  answer  of  an  executrix 
alleged  a  release  to  have  been  executed 
by  the  plaintiff,  a  t^atee,  and  that  he 
hod  then  stated  that  he  was  of  ^e, 
but  contiuned  admissions  from  which 
his  minority  at  the  time  might  he  in- 
ferred:— Held,  that  such  admissions 
did  not  entitle  the  plaintiff  to  an  in- 
quiry whether  he  was  a  minor  at  the 
date  of  the  transaction.  Wright  v. 
SnoiM,  321 


INJUNCTION. 

1.  A  bill  seeking  to  restrain  an 
action  at  law,  and  not  shewing  any 
grounds  on  which  the  action  could  be 
sustained,  held  to  be  demurrable. 

To  the  bill  of  a  Company  against 
the  holder  of  a  cheque  alleged  to  be 
fraudulently  drawn  by  three  directors, 
seeking  to  nave  it  delivered  up,  and  an 


■gainst  an  action: — BM, 
that  the  dra.wers  ought  to  be  partita 
Derin/Mre,  Staffordxhire,  and  War- 
widahirB  Raikoay  Company  v.  SerrtU, 
353 
2.  At  a  meeting  of  a  lUilway  Com- 
pany on  the  31st  of  May,  1848,  it  vu 
resolved,  that,  l,Odd,00(M.  should  be 
raised  by  105,600  preference  shares  of 
101.  eaek,  on  which  a  fixed  dividend  of 
6/.  per  cent  should  be  paid.  On  tlie 
7th  of  July,  1848,  one  of  disaentdents 
filed  a  bill,  praying  a  declaration  that 
this  resolution  was  unauthorised  by 
the  Company's  Acts,  and  praying  fw 
an  injunction  agunst  the  issue  of  soth 
shares,  and  no  other  spedfic  relief 
Upon  a  motion  made  on  the  7th  of 
August,  1648,  for  an  injunction  ac- 
cordingly, it  appeared  by  the  affidavit 
of  the  secretary,  that  tiie  preference 
shares  had  been  offered  to  all  the 
shareholders  rateably,  and  had  been 
taken  to  the  amount  of  777,770^,  on 
which  the  first  instalment  had  been 
pud,  and  that  other  sbareholden  had 
expressed  their  desire  to  accept  other 
shares,  and  that  Qiere  were  only  five 
diasentjents : — Held,  that  tlis  motion 
involved  substantially  the  whole  mat- 
ter in  dispute  in  the  cause ;  and  (hav- 
ing regard  to  the  balance  of  the  poe- 
mble  mischief  arising  from  interfering 
or  not  interfering  on  an  interlocutory 
application)  must  be  refused.  Fieldm 
V.  Larnxuhire  and  YorleMn  SaH- 
loaj/  Company,  531 

3.  A  bill  was  filed  to  restrun  proceed- 
ings at  law.  After  the  common  in- 
junction was  obt^ned,  the  defendants 
answered,  and  moved  to  dissolve  the 
injunction,  and  the  plaintifb  under- 
took to  shew  cause  ou  the  merits. 
The  plaintiSa  then  amended  their  bill. 
On  the  case  coming  on  for  cause  to 
be  shewn  against  dissolving  the  in- 
junction, the  Court  gave  the  defend- 
ants their  option,  1st,  to  have  tbe 
motion  heara  on  the  record  as  it 
stood;  or,  2ndly,  to  have  it  stand 
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over,  wtUi  liberty  for  the  defendants 
to  ^ve  notice  of  motion  to  disfiolye 
under  the  60th  Order  of  1845,  or 
otherwise;  or,  3rdly,  to  have  it  stand 
oyer  with  leave  for  the  defendants  to 
answer  the  amended  bill.  West  Dwr- 
ham  Rcnkoay  Compomy  v.  Allison,  55S 

4.  Where  a  workman^intnistedwith 
copperplates  for  the  purpose  of  taking 
impressions  for  the  plaintiff  of  etch- 
ings made  bj  the  latter,  and  not  in- 
tended for  publication,  took  impres- 
sions for  himself  in  violation  of  the 
trust,  and  sold  the  impressions  to  the 
defendant,  who  published  a  catalogue 
of  them,  accompanied  by  remarks  of 
his  own — HM,  that  the  plaintiff  was 
entitled  at  the  hearing  to  a  perpetual 
injunction  to  restrain  the  publication 
of  the  catalogue,  and  to  a  decree  or- 
dering the  impressions  to  be  delivered 
up  to  be  destroyed;  and  that  the  de- 
fendant was  not  entitled  to  a  prelimi- 
nary trial  of  his  title  at  law. 

Upon  a  previous  interlocutory  ap- 
plication for  an  injunction,  the  evi- 
dence only  made  out  a  case  of  suspi- 
cion that  a  breach  of  confidence  had 
been  committed.  On  the  defendant 
putting  in  his  answer,  denying  notice 
of  any  such  breach  of  confidence,  but 
not  folly  or  satisfEMstorily  accounting 
for  his  possession  of  the  etchings,  and 
moving  to  dissolve  the  injunction — 
ffdd,  that  there  was  sufficient  ground 
for  suspicion  that  there  were  equitable 
as  well  as  legal  grounds  for  interfer- 
ence, to  make  it  right  to  continue  the 
injunction  to  the  hearing  (on  proper 
undertakings),  without  putting  the 
plaintiff  to  establish  a  title  a  law. 

SenMe,  that,  independently  of  the 
breach  of  trust,  the  legal  right  of  the 
plaintiff  to  preserve  the  privacy  of  his 
unpublished  works  was  so  clearly  in- 
fringed by  the  publication  of  the  ca- 
talogue, as  to  entitle  him  to  have  it 
protected  by  injunction,  without  ob- 
taining the  decision  of  a  Court  of  law 
iu  its  &vour;  and  that  the  distribu- 


tion of  a  few  copies  of  the  etchings  to 
private  friends  did  not  prejudice  this 
right 

When  a  bill  has  been  dismissed 
against  one  defendant,  his  name  is 
properly  omitted  in  the  title  of  the 
cause,  at  the  head  of  depositions  taken 
after  such  dismissal  Prince  Albert  v. 
Strange,   AUamey-Oeneraly,  Strange, 

652 

5.  The  plaintiff  claimed  to  be  a  part- 
ner with  the  defendant,  and  sought, 
by  his  bill,  accounts,  and  an  injunc- 
tion and  receiver.  Before  the  answer 
was  put  in  he  gave  notice  of  motion 
for  an  injunction  and  receiver,  and 
filed  affidavits  in  support  of  the  mo- 
tion. The  answer  came  in  on  the  day 
for  which  the  motion  was  given,  and 
before  the  motion  was  made,  and  it 
denied  the  existence  of  any  partner- 
ship : — ffdd,  that  the  affidavits  could 
not  be  read  on  the  motion;  which, 
therefore,  fidled,  but  no  costs  were 
given.     Eock  v.  Mathews,  227 

Chronological  analysis  of  authori- 
ties as  to  the  admissibility  of  affidavits 
on  motions  for  injunctions  made  after 
answer  filed.     Id,,  n.  (a),  233 

6.  The  Court  refused,  upon  an  inter- 
locutoiy  application,  to  restrain  by 
injunction  a  Banking  Company  from 
returning  to  the  Stamp  Office,  under 
7  dc  8  Vict.  c.  113,  among  the  names 
of  the  shareholders  in  the  Company, 
the  name  of  a  person  who,  by  his  biU 
and  affidavit,  alleged  facts  to  shew 
that  he  had  ceased  to  be  a  sharehold- 
er, his  case  not  being  perfectiy  clear 
on  the  evidence.  BuUock  v.  Chap' 
man,  211 

7.  Someofthecestuisquetrostentof 
a  mining  lease  filed  a  bill  against  their 
trustees  and  tiie  lessors,  alleging  that 
an  agreement  binding  in  equi^  had 
been  entered  into  between  the  defend- 
ants, for  a  reduction  in  the  royalties 
covenanted  to  be  paid  by  the  lessees; 
and  that,  in  violation  of  this  agree- 
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ment>  tike  lessors  were  suing  the  trus- 
tees at  law  on  the  covenant  The 
bill  sought  a  specific  performance, 
and  an  injunction  against  the  pro- 
ceedings at  law.  Notice  of  motion 
for  the  injunction  was  given,  and  affi- 
davits filed  verifying  ^e  statements 
in  the  bilL  Before  the  day  fixed  by 
the  notice  the  lessors  put  in  their  an- 
swer, but  the  trustees  did  not  The 
plaintiffs  filed  further  affidavits,  deny- 
ing certain  misrepresentations  which 
the  answer  stated  to  havab«en  made: 
Held,  that  the  affidavit  might  be  read 
on  the  motion.     OriffUhsY.  WiUiama, 

15 
See  CoPTBiGHT  OF  Designs,  1. 

Lands  Clauses  Consoudation 
Act,  6. 

Sheriff. 

Solicitor  and  Client,  1. 

INQUIRY. 
See  Infant,  4. 

INSOLVENT  DEBTORS  ACT 
See  Attachment,  1. 

INVESTMENT. 
See  Trustee,  6. 

ISSUE. 

1.  The  only  course  taken  in  a  suit  to 
establish  a  will,  is  to  direct  an  issuer 
but  the  object  of  this  being  to  satisfy 
the  Court  directing  it,  a  verdict^  at 
once  the  result  of  a  well-conducted 
and  &ir  trial,  and  the  affirmation  of 
what  is  by  that  Court  itself  thought 
to  be  the  truth,  ought  not  to  be  cUs- 
turbed  without  substantial  ground  for 
believing,  that  on  a  second  trial  other 
evidence  of  a  weighty  nature  bearing 
against  the  existing  conclusion  can 
and  will  be  produced;  and,  therefore, 
where  no  substantial  ground  for  such 
belief  was  shewn,  the  Court  refused  to 
grant  a  second  trial 


2.  When  an  allegation  of  a  matter  of 
£eu^  has  been  once  &irly  investigated 
between  the  Utigating  parties,  l^lbie 
a  competent  judicature,  the  unsaooesB- 
iul  party  not  having  been  taken  by 
surprise,  nor  being  able  to  all^^e  mis- 
take, accident,  or  any  subsequent  dia- 
covery  of  a  material  kind,  the  inves- 
tigation should  be  considered  suffi- 
cient, and  tibe  judgmoit  thereupon 
conclusive  as  l)etween  those  partaea. 

3.  It  is  within  the  ordinary  practice 
of  the  Court  of  Chancery  to  make  a 
decree  conclusively  affecting  the  free- 
hold and  inheritance  of  land  upon  one 
investigation  of  disputed  facts,  aa  wdl 
where  there  must  be  a  jury,  as  where 
it  is  in  the  discretion  of  the  Court  to 
have  or  dispense  with  a  jury;  and  al- 
though there  has  been  no  consent  or 
acquiescence  on  the  part  of  the  unsuc- 
cessful party  desirous  of  further  in- 
vestigation. 

4.  Where  there  has  been  an  establish- 
ing suit,  and  verdict  in  favour  of  the 
plaintiff,  the  heir  is  not  entitled  to 
more  &vour  than  a  devisee,  unlesa  in 
the  sense  that  the  burden  of  proof  is 
in  that  case  upon  the  plaintiff. 

It  is  properly  incident  to  an  issue 
between  the  devisee  and  heir  that  one 
trial  should  be  conclusive  between  the 
parties,  though  the  conduct  of  the 
unsuccessful  party  may  have  been  per- 
fectly fisdr,  and  although  neither  con- 
sent nor  acquiescence  can  be  alleged 
against  him ;  and  this  is  equally  tnie^ 
whether  the  issue  relates  to  a  wiU 
questioned  by  a  plaintiff  or  a  defend- 
ant in  equity.     Waiera  v.  Waters,  591 

5.  In  an  order  directing  an  issue, 
with  liberty  for  the  parties  to  read  at 
the  trial  evidence  taken  viv&  voce  before 
the  Master,  it  is  proper  to  insert  "sav- 
ing all  just  excq)tiona."  Turner  v. 
McBuk,  209 

JOINT  AND  SEVERAL  DEBT. 
See  Covenant,  1,  2. 
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JURISDICTION. 

Thia  branch  of  the  Court  has  juris- 
diction to  order  the  income  of  the  for- 
tune of  an  infiwt  resident  abroad  and 
there  found  a  lunatic,  to  be  applied 
for  his  benefit,  without  the  petition 
being  heard  l^  the  Lord  Chuicellor. 
VoianB  y.  Carr,  242 

See  Infant,  1. 

LANDS  CLAUSES  CONSOLI- 
DATION  ACT. 

1.  Where  devisees  in  trust  of  a  tes- 
tator,  whose  estate  is  in  the  course 
of  administration  in  a  suit,  sell  to  a 
Railway  Company  under  the  Lands 
Clauses  Consolidation  Act,  1845,  the 
Company  pays  the  costs  of  a  petition 
for  transferring  the  purchase-money 
from  the  account  of  tiie  Railway  Act 
to  that  of  the  suit.  Diwrwng  y.  Hen^ 
dencny  485 

2.  A  Dean  and  Chapter,  and  their 
lessee  for  twenty-one  years,  under  oo- 
yenant  not  to  assign  witiliout  their 
leaye,  entered  into  a  joint  contract  for 
sale  of  part  of  the  demised  premises 
to  a  Railway  Company,  at  an  aggre- 
gate price.  On  the  completion  of  the 
purchase  and  the  conyeyance  of  the 
property  to  the  Company,  they  paid 
the  amount  into  Court,  under  the 
Lands  Clauses  Consolidation  Act, 
1845,  s.  69.  The  Court  declined, 
upon  the  petition  of  the  lessee,  to  ap- 
portion the  purchase-money.  By  con- 
sent the  money  was  ordered  to  be  in- 
yested,  and  the  dividends  to  be  paid 
to  the  lessee  for  his  term,  or  until  fur- 
ther order: — Hdd,  that  the  Company 
were  not  entitled  to  their  costs  and 
expenses  upon  such  petition.  Ex 
jKMie  Ward,  4 

3.  (1).  An  order  nisi  to  set  aside  an 
award  may  be  obtained  in  this  Court 
upon  an  ex  parte  application.  Form 
of  such  an  order. 


^2).  There  may  be  circumstances  in 
which  an  umpire  may  join  in  an  in- 
quiry with  the  arbitrators  before  the 
time  of  his  acting  arrives. 

(3).  The  surveyor  of  a  Rail  way  Com- 
pany had,  in  that  character,  treated  with 
a  hmdowner,  and  offered  a  price  for 
land  required  by  the  Company.  HeVas 
subsequently  named  by  the  Company, 
and  acted  as  their  arbitrator  upon  an 
arbitration  under  the  Lands  Clauses 
Consolidation  Act,  1845 : — Held,  that 
he  ought  not  to  have  been  selected  as 
an  arbitrator.  But  the  landowner 
knowing  the  &ct,  and,  though  pro- 
testing against  the  propriety  of  the 
appointment)  proceeding  with  the  ar- 
bitration, was  held  to  have  waived  the 
objection. 

(4).  A  surveyor  to,  and  shareholder 
in,  aRailway  Company,  closely  connect- 
ed in  interest  with,  and  holding  many 
shares  in  another  Railway  Company, 
upon  an  arbitration  between  the  latter 
Company  and  a  landowner,  under  the 
Lands  Clauses  Consolidation  Act, 
1845,  was  appointed  umpire  by  the 
arbitrators,  and  as  umpire  made  his 
award.  The  landowner  first  discovered 
that  the  umpire  was  such  surveyor 
and  shareholder  after  the  date  of  the 
award,  and  obtained  an  order  nisi  to 
set  aside  the  award  on  that  ground : — 
Held,  that  whatever  objections  there 
might  be,  in  point  of  delicacy,  to  the 
appointment  of  such  an  umpire,  they 
did  not  constitute  sufficient  grounds 
for  setting  aside  the  award  In  re 
EUia,  17 

4.  Where  the  owners  of  land,  which 
was  required  by  a  Railway  Company, 
had  made  an  appointment  of  an  arbi- 
trator under  the  Lands  Clauses  Con- 
solidation Act,  1846,  but  refused  to 
produce  it  for  the  purpose  of  enabling 
the  registrar  to  draw  up  an  order 
which  had  been  obtained  by  the  Com- 
pany, making  the  submission  a  rule 
of  Court,  the  Court  refused  a  motion 
on  behalf  of  the  Company,  that  the 


order  miglit  be  drawn  up,  or  that  the 
landownera  might  produce  the  ap- 
pointment. 

But  there  being  in  the  landownen' 
Affidavits  in  opposition  to  the  motion, 
B  gtutement,  that  their  arbitrator  had 
been  duly  appointed,  and  there  being 
a  recital  to  that  effect  in  an  appoint- 
ment of  an  umpire,  the  Court,  on  a 
subsequent  motion,  ordered  the  sub- 
mission to  be  made  a  rule  of  Court,  en 
that  evidence  of  the  appointment  of 
the  landowners*  ubitrator. 

A  Bailway  Company  twd  the  owners 
of  land  which  was  required  by  the 
Company,  appointed,  under  the  Lands 
Clauses  Consolidation  Act,  arbitra- 
tors, who  aj^inted  an  umpire.  The 
arbitrators  and  umpire  met  on  the  4th 
of  KoTBmber,  and  adjourned  to  the 
following  day.  On  that  day,  the  Com- 
pany's arbitrator  did  not  attend.  The 
other  arbitrator  and  the  umpire  pro- 
ceeded in  his  absence,  notwithstanding 
the  protest  of  the  Company's  solicitor, 
and  examined  a  witness.  The  Com- 
pany's solicitor  left  the  meeting  witb- 
out  examining  his  witnesses.  Ko 
meeting  was  held  afler  the  6th,  nor 
had  the  Company  any  notice  to  attend 
on  the  Gth  or  any  subsequent  day.  On 
the  22nd,  the  laadowners'  solidtor 
informed  the  umpire  that  the  arbitra- 
tors had  not  made  an  award,  and  re- 
quired him  to  moke  his  award,  which 
he  did  on  the  29th,  without  any  evi- 
dence on  the  port  of  the  Company 
having  been  given. 

ZTeM,  Ist: — That  it  must  be  pre- 
sumed that  the  evidence  taken  ex  parte 
on  the  fith  of  November,  was  not  dis- 
regarded by  the  umpire. 

2ndly.  That  it  was  not  a  just  infer- 
ence from  the  above  facts,  that  the 
Company  had  no  evidence  to  adduce, 
or  did  not  wish  to  adduce  any. 

Srdly.  That  whether  there  is  or  not 
any  general  rule  that  an  umjHre  need 
not  receive  evidence  or  be  active  in 
suuimoning  thu  parties,  the  umpire, 


in  the  above  circumstances,  on^t  to 
have  made  no  award  without  tender- 
ing to  the  Company  an  opportunity  of 
produdng  evidence  before  him  oi  ad- 
dressing him. 

4thly.  That  he  was  bound  to  take 
up  the  proceedings  eie  novo,  or  &om  the 
close  of  the  4th  of  November. 

5thly.  That,  in  the  above  circotD- 
Btonoes,  his  skill  or  competency  to 
decide  from  pereonal  observation  made 
no  difference. 

6thly.  That  his  award  was  conse- 
quently had,  and  ou^t  to  be  set  aside. 
In  re  Havjlei/,  33 

5.  A  Riulway  Company  gave  notiee 
of  their  intention  to  take  ten  pieces 
of  land,  authorised  to  be  taken  b^ 
their  special  Act,  according  to  the 
18th  section  of  the  I«nds  Clauses 
Consolidation  Act  They  afterwardi 
entered  upon  eight  of  such  pieces 
only,  and  hod  them  valued,  and  de- 
posited the  amount  of  valuation  io 
the  Bank,  and  gave  security  by  bond 
under  their  corporate  seal,  but  with- 
out Buretiee,  to  the  land  owners  under 
the  8Sth  section. 

Said,  1st:  — That  the  Company 
could  not  enter  on  less  than  all  tlw 
lauds  comprised  in  their  original  no- 
tice, and  deposit  the  value  of  and 
give  security  for  such  less  quantitf. 

2nd.  That  two  suretiw'were  requ^ 
as  well  when  the  bond  is  given  by  s 
corporation  as  by  an  individnaL 

Semile,  that  the  several  bond  of  the 
Company  imd  joint  bond  of  the  sore- 
ties  is  insufficient. 

It  is  generally  incumbent  on  a 
Company  seeking  to  avail  tJiemselves 
of  the  provisions  of  the  85th  section 
of  the  Lands  Clauses  Consolidation 
Act,  1845,  to  shew  satisfactorily  and 
clearly  that  they  have  fiilfilled  its  con- 
ditions and  complied  with  ita  reqaiu- 
tions;  and  if  there  is  room  for  doubt, 
the  landed  proprietor  should  have  the 
benefit  of  the  doubt. 

Q.  Certain  landowners,  by  titeir  ori- 


LEASE. 


LEGACY. 


ginal  bill,  sought  to  restrain  a  Railway 
Company  from  entering  on  and  taking 
eight  out  of  the  ten  pieces  of  land 
which  they  had  originally  given  notice 
of  their  intention  to  take.  Having 
obtained  an  injunction  on -this  bill, 
they  filed  a  supplemental  bill,  alleging 
that  the  ten  pieces  formed  part  of  a 
"  manufactory  *'  within  sect.  92  of  the 
Lands  Clauses  Consolidation  Act, 
1845,  and  praying  for  «a  injunction 
restraining  the  Company  from  taking 
possession  or  assessing  the  value  of 
the  ten  pieces  before  a  jury,  without 
taking  the  whole  "manufactory.'* 
The  Court  granted  an  injunction  to 
that  effect,  putting  the  landowners 
upon  terms  to  concur,  upon  the  re- 
quest of  the  Company,  in  speedily 
taking  the  opinion  of  a  Court  of  Uw, 
whether  the  pieces,  of  which  notice  to 
take  was  given,  were  parts  of  a  "  ma- 
nufactory" within  the  meaning  of 
sect  92 ;  but  the  Lord  Chancellor,  on 
appeal,  held  the  landowner  not  en- 
titled under  the  circumstances  to  the 
last-mentioned  injunction.  Ba/rher  v. 
North  SUjffirrdMte  Raaluxiy  Com- 
pcmy,  55 

LAPSE. 
See  Legacy,  1. 

LEASK 

A  lessee  of  a  factory  deposited  the 
lease  by  way  of  equitable  mortgage, 
and  upon  the  landlords  distraining 
for  rent  in  arrear,  the  depositees  of 
the  lease  paid  the  rent  in  arrear  to 
the  landlords,  entered  into  possession 
of  the  factory,  sold  some  of  the  ma- 
chinery, including  some  fixed  to  the 
freehold,  and  otherwise  acted  as  own- 
ers of  the  lease,  and  were  accepted  by 
the  landlords  as  such  owners : — ffeld, 
on  demurrer,  that  the  landlords  had 
no  equity  to  compel  them  to  take  a 
legal  assignment  of  the  lease.  Moore 
y.  Oregy  304 


LEGACY. 

L  A  testator  gave  the  resi 
real  and  personal  estate  to 
upon  trust  to  pay  the  incoi 
wife  for  life,  to  her  separate 
after  her  decease,  as  to  a 
the  trust  funds,  for  such  i 
she  shall  by  deed  or  will  ap] 
in  default  of  appointment  U 
of  kin,  as  in  case  of  distr 
intestate's  estates.  The  wi 
the  testator's  lifetime: — 2 
the  moiety  had  not  lapsed. 
V.  Sdtouxxy^ 

2.  A  testator  in  Jamai 
given  a  general  power  of  a 
sell  out  particular  stock, 
will,  bequeathing  the  stock  s] 
He  afterwards  drew  biUs  ( 
tomeys,  and,  by  letter,  requ< 
to  dispose  of  a  portion  of  th 
repay  themselves.  The 
paid.  Soon  afterwards  tl 
died,  and  after  his  death,  b^ 
knowledge  of  it,  the  attoi 
out  a  portion  of  the  stock,  i 
themselves:  Hdd,  that  n 
direction  to  sell  nor  the  sal 
testator's  death  adeemed  a 
the  legacy.     Ha/rrison  v.  A 

3.  A  testator  bequeathed  i 
to  his  daughter,  a  marric 
''in  case  she  shall  be  li' 
from  her  husband,  and  si 
tinue  so  to  do,"  during  tl 
of  his  widow,  with  a  directi 
at  any  time  the  annuitant 
habit  with  her  husband,  tl 
should  cease.  By  the  sax 
bequeathed  a  share  in  tl 
upon  trust  to  pay  the  inco 
same  daughter  during  such 
should  continue  to  live  apa: 
said  husband ;  but  should  i 
time  cohabit  with  him,  tl 
directed  that  during  sue! 
income  should  be  paid  bet 
legatees.  The  will  also  c 
trust  for  children  of  the  d 


any  other  hmband.  At  the  dftt«  of 
the  will  the  daughter  and  her  husband 
were  living  apart,  but  before  and  at 
the  date  of  the  testator's  death,  they 
were  Tcconciled,  and  living  together, 
and  BO  continued  to  live : — Held,  that 
the  dau^ter  waa  entitled  to  the  be- 
qneeta.      Wnn  v.  Bradley,  49 

4.  ItererBionaiy  beqaest  to  the  tes- 
tator's sons  by  name;  and  in  case  of 
the  decease  of  all,  or  any  of  them,  in 
ihe  lifetime  of  the  tenant  for  life,  to 
their  legal  permmal  representatives : — 
Beld,  to  take  effect  in  favour  of  their 
executors,  and  not  in  fiivour  of  their 
nest  of  kin,  althoogh  the  words  "  ex- 
ecutors and  administrators"  occurred 
in  other  parts  of  the  will.  Eittchi^ 
T.  Weatunod,  216 

5.  A  testator  mor^aged  a  mine  as 
a  collateral  security  for  a  debt  of  two 
of  his  sons,  and  took  from  them  a 
bond  as  a  counter  security.  He  after- 
wards devised  the  mine  to  one  of  the 
sons,  and  directed  his  executors  to 

Say  out  of  his  residuary  estate  his 
chts,  and  particularly  &e  sums 
charged  on  the  mine : — Meld,  that 
thereby  the  testator  intended  to  give 
to  the  two  sons  the  amount  of  the 
mortgage-debt.  JffutJca  v.  CUfe,  243 

6.  A  testator  by  his  will  directed  a 
fiind  to  be  Bet  apart  to  answer  an  an- 
nuity which  he  directed  to  be  paid  to 
his  widow.  After  her  death  he  di- 
rected the  Aind  to  form  part  of  his 
reraduaiy  estate;  and  he  bequeatJied 
his  residuary  estate  to  all  his  children 
equally,  to  be  divided  between  them ; 
with  a  proviso  Uiat,  if  any  child 
should  die,  either  in  his  lifcdme  or 
after  his  decease,  and  before  the  part 
or  share  bequeathed  to  such  child 
should  become  a  vested  interest,  with- 
out leaving  issue,  then  such  share 
■hould  go  to  the  survivors;  but  in 
case  any  child  should  die  leaving 
issue,  then  such  issue  should  take 
their  parent's  share : — Seld,  that  the 
second  branch  of  the  proviso  must  be 


read  in  oonnection  with  the  first,  snd 
that  in  both  the  death  contemplatol 
was  a  death  before  the  share  rcsUd 
in  poesesBion.     £ing  v.  OuBm,   25i 

7.  Qift  of  a  legacy  to  the  teetatot's 
wife,  "  to  be  di^osed  of  by  ber  «riU 
in  such  way  as  ahe  shall  think  pn^; 
but  I  reconunoid  her  to  di^oee  of 
one  half  thereof  to  ber  own  rdstioiii, 
Bad  the  other  half  to  sudi  of  my  re- 
ladous  as  she  shall  think  proper:"— 
Seld,  not  to  create  a  bust.  Jain- 
tton  V.  BoKkmdt,  3j6 

8.  General  legatee  of    "  the  sum 

of  .£ Long  Annuitiee,"  held  not 

entitled  to  dividends  accruing  beTore 
the  expiration  of  a  year  from  the  tes- 
tator's decease.  CoByer  v.  AA- 
burner,  404 

9, — (l).AteBtator  devised  an  estate 
fwhich  he  had  mortgaged),  freed  and 
aischarged  from  all  his  debts,  and  all 
hia  annuities,  legacies,  and  bequests. 
He  afterwards  devised  and  bequeathed 
other  property,  with  similar  word»  of 
exemption,  and  then  devised  and  be- 
queathed certtun  epeofied  proper^, 
upon  trust  to  pay,  in  the  first  pla^ 
tJie  mortg^e  debt  on  the  estsles  fint 
devised;  and,  in  the  next  place,  all 
the  testator's  other  debts,  frmeral  and 
testamentary  expenses,  debts,  annui- 
ties, and  legaciea  In  another  pw- 
sage,  the  testator  expressed  his  mten- 
tion  to  be,  that  the  ^tate  in  mortgage 
should  be  beld  free  frt>m  all  ch^ges 
created  by  bim.  And  be  bequeathed 
all  his  renduary  personal  estate  freed 
and  dischai^ed  frttm  all  his  debts  and 
liabilities,  and  the  l^jacies  thereby 
bequeathed.  On  the  specified  fimd 
proving  insufficient  to  pay  the  mort- 
gage debt: — Held,  that  devisees  of 
the  mortgaged  estate  were  entitled 
to  have  it  exonerated  out  of  the  len- 
duary  personalty. 

(2).  T^escopes, — held,  to  pMS  un- 
der the  words  "  household  furnitsre." 

(3).  Under  a  bequest  of  hooseboU 
birniture,  pictures  and  books,  whidi 


LEGACY, 


MAKRTED  WOMAN,      801 


might  be,  at  the  testator's  decease,  in, 
upon,  or  about  the  mansion : — Hdd^ 
that  pictures  removed  from  the  man- 
sion, and  in  the  hands  of  a  picture- 
cleaner,  to  be  cleaned,  and  books  sent 
to  be  repaired,  passed,  but  not  articles 
purchased  for  the  mansion  but  not 
sent  home  at  the  testator's  decease. 

(4).  Bequest  of  "jewels," — hddyUi 
pass  Masonic  orders,  and  nlver  fila- 
gree ornaments. 

(5).  OwjETBy  whether  a  debt  secured 
by  a  deposit  of  gems,  with  a  written 
memorandum  empowering  the  cre- 
ditor to  sell  if  default  were  made  in 
payment  by  a  day  fixed,  passed  under 
the  will  of  the  latter  by  the  descrip- 
tion of  "  debts  secured  by  mortgage." 
Lord  Brooke  v.  Eaai  of  Wanm<x,  425 

10.  Bequest  in  trust  to  pay  inter- 
est to  a  testator's  nephews  and  nieces, 
and  his  sister,  in  equal  shares,  but  the 
share  of  the  sister  to  be  paid  to  her 
during  her  life,  and  after  her  death  to 
her  children  equally,  with  a  proviso, 
that,  after  the  sister's  decease,  the  ca- 
pital should  be  divided  among  his  ne- 
phews and  nieces : — Held,  to  give  the 
sister  a  life  interest  in  l^e  shares  of 
such  of  the  nephews  and  nieces  as 
were  her  children.  Elakelock  v.  Sharp, 

484 

11.  A  testator  bequeathed  personal 
estate  to  the  testator's  wife  for  life, 
and  after  her  death  to  his  brothers 
and  sisters  as  tenants  in  common; 
but,  if  any  of  his  brothers  and  sisters 
should  die  before  they  became  entitled 
to  their  shares,  then  the  testator  be- 
queathed the  share  of  him  or  her  so 
dying  to  his  or  her  children : — HeUd, 
that  a  brother  of  the  testator  who  sur- 
vived him  but  died  before  the  tenant 
for  life,  became  entitled  absolutely* 
Henderson  v.  Kenrdcot,  492 

See  Assets. 

HUSBANB  A2n>  WiFE. 

Will. 


See  Lands  Clauses  Consolibatiok 
Act,  2. 
Lease. 

LESSOR 

See  Lands  Claui^s  CoNSOLmATiON 
Act,  2. 
Lbasb. 

LIEN. 
See  SouciTOR  and  Client,  2,  4. 

LONG  ANNUITIES. 
See  CoNVEfisiON. 

LUNACY, 
See  Jurisdiction, 

LUNATIC. 

See  JuBiSDicTiON. 
Tbusteb,  1. 

MAINTENANCE, 
See  Infant,  2. 

MARRIED  WOMAN. 

1.  A  married  woman  entitled  to> 
separate  property  authorised  a  solici- 
tor to  take  proceedings  respecting  it. 
The  solicitor  filed  a  bill  on  her  behalf, 
in  which  she  and  her  infant  child 
sued  by  one  next  firiend,  but  he  did 
not  consult  her  as  to  the  selection  of 
the  next  friend : — Held,  that  she  was 
not  bound  by  the  proceedings^  and  a 
motion  to  strike  out  her  name  was 
acceded  to  without  costs.  Gambee  v. 
Atke,  745 

2.  A  married  woman  having  sepa- 
rate property,  and  Hving  apart  from 
her  husband,  entered  verbally  into  an 
agreement  to  take  a  leasehold  house 
for  a  term.  The  agreement  was  re- 
duced to  writing,  and  signed  by  the 
lessor's  agent  and  handed  to  her.  She 
retained  it  but  did  not  execute  it  or 


Moy  counterpart.  In  letters,  how- 
ever,  written  by  her  and  by  her  eoU- 
dtora,  it  was  referred  to  at  an  agree- 
ment, and  she  had  entered  into  pes' 
Beaaion  of  the  house.  In  a  suit  by 
the  leaser  to  enforce  payment  of  the 
rent  acoording  to  the  agreement  as  a 
charge  npon  her  separate  estate,  the 
Court  directed  a  r^erence  as  to  the 
lessor's  title.  Oatton  t.  Fraakum, 
661 

fSJM  HOSBAND  AKD  WirE. 

Pajitieb,  1. 


MARSHALLING  ASSETB, 
Ste  Will,  4. 

MISREPRESENTATION. 
See  Infant,  3. 


See  EZOKERATION. 
LSQACY,  9. 

MORTMAIN  ACTS. 
See  Scotch  Church,  1,  2. 

MOTION. 
See  PRODU(7noN,  2. 

NEW  ORDERS. 
See  PLBADDia,  7,  10. 

NEW  TRUL. 
See  Issue,  I. 

NEXT  FRIEND. 
See  Mabried  Wohan,  1. 

NOTICE. 
By  an  ante-nuptial  settlement  the 
aunt  had  conveyed  the  devised  estates 
to  her  second  husband.  After  her 
death,  the  niece's  husband,  claiming 
under  her,  filed  a  bill  against  the 


aunt's  husband,  stating,  that  the  plun- 
tiff  had,  since  the  aunt's  death,  ob- 
tained knowledge  of  a  second  agree- 
ment between  the  aunt  and  uiect^ 
whereby  the  aunt  centncted  to  con- 
vey the  devised  estates  to  the  niece  w 
her  assigns.  The  defendant  admit- 
ted, by  faiB  answo',  notice  of  the  first 
agreement,  but  denied  any  notice  of 
the  second  j  though  he  admitted  tuv 
ing  had  notice,  at  the  time  of  his 
marriage  with  the  aunt,  that  the  plain- 
tiff was  in  possession  of  one  of  the 
estates ; — Stld,  by  the  Vice-Chancel- 
lor,  that  the  defendant  was  not  shem 
to  be  affected  with  notice  of  the  se- 
cond agreement,  if  it  ever  existed; 
but  hdd,  on  appeal,  that  the  plaintiff 
was  entitled  to  have  issues  directed  is 
to  the  esBtence  of  the  second  agree- 
ment, BE  to  which  there  was  some, 
though  insuffident  evidence,  in  the 
causej  and  issues  weredirectedaccord- 
ingly.     Petm^  v.  JTottft,  501 

ORDER 
See  Solicitor  akd  Client,  4. 

ORDERa 
S««  Pleadiho,  7,  10. 

PARENTAL  INFLtTENCE. 
1^00  Trustee,  2. 

PARTIES. 
1.  A  married  woman  invested  s 
sum  of  5251.  stock  out  of  monies 
which  she  had  as  pin-money  to  h« 
separate  use,  in  the  names  of  tnistces, 
in  confidence  that  the  fund  should  be 
held  by  them  in  trust  for  sudi  per- 
sons as  she  should  direct  or  appoint 
She  afterwards  made  a  will,  giving 
the  interest  of  the  money  she  had  in 
the  stocks  to  her  servant  maid  ioi 
life,  and  afterwards  to  the  poor  of 
certain  parishes.     The  wife  having 


PARTIE& 


PLEADING. 


803 


died,  administration  with  the  will  of 
his  deceased  wife  annexed  was  granted 
to  her  husband.  To  a  bill  filed  by  the 
husband  alone,  as  such  administrator, 
against  the  surviving  trustee  of  the 
stock,  the  defendant,  by  her  answer, 
enseested  that  the  leeatees  under  the 
^r^  nec«««7  ?artiee;  but  the 
Court,  without  requiring  the  legatees 
to  be  parties  to  the  suit,  ordered  pay- 
ment of  the  stock  to  the  plaintiff, 
¥rith  costs.     Musters  v.  Wright,    777 

2.  By  an  ante-nuptial  settlement 
the  trustees  of  it  were  empowered  to 
sell  out  the  trust  fiind  and  invest  the 
proceeds  upon  (among  others)  real 
securities.  By  a  contemporaneous 
memorandum  indorsed  on  the  set- 
tlement, the  settlors  requested  the 
trustees  to  advance  the  trust  monies 
to  the  owners  of  a  copyhold  estate, 
called  Yauxhall  Qardens,  upon  mort- 
gage, as  first,  second,  or  third  mort- 
gagees : — Held,  that  the  word  "  own- 
ers" meant  owners  at  the  date  of  the 
settlement  and  memorandum;  and 
that  an  advance  to  them  without  se- 
curity, and  the  subsequent  acceptance 
of  a  mortgage,  with  a  joint  and  se- 
veral covenant  from  two  of  the  three 
owners,  after  the  retirement  of  the 
third,  was  a  breach  of  trust. 

Hdd,  also,  that,  in  a  suit  by  cestuis 
que  trustent,  seeldng  to  make  one  of 
the  trustees  liable  in  respect  of  the 
breach  of  trust,  the  32nd  Order  of  May, 
1841,  did  not  dispense  with  the  neces- 
sity of  making  the  co-trustees  parties. 

The  bill  stated,  that  some  of  the 
plaintiff  were  children  of  another 
plaintiff,  and  that  they  and  certain  de- 
fendants were  the  only  children  of  the 
marriage.  The  answers  did  not  deny 
the  statement,  but  merely  stated  that 
the  defendants  did  not  know  whether 
these  were  all  the  children,  and  did  not 
raise  any  objection  for  want  of  parties 
on  this  ground.  There  was  no  evi- 
dence of  the  relationship  between  the 
plaintiffii : — Held,  at  the  hearing,  that 

VOL.  II. 


a  case  was  made  for  inquiry  as  to  this, 
and  for  payment  into  Court  of  the 
trust  fimd.     Faider  v.  Reyncd,    749 

3.  On  a  petition  for  the  appointment 
of  new  trustees  of  a  settlement,  the  be- 
neficial interests  under  which  had  been 
made  the  subjects  of  marriage  settle- 
ments:— Held,ih2X  the  original  cestuis 
que  trustent,  their  husbands  and  wives, 
and  the  trustees  of  their  settlement, 
sufficiently  represented  all  the  parties 
beneficially  interested.  Re  Smi/th^s 
SetUemerU,  781 

See  Injunction,  1. 

Pleading,  1,  2,  3,  4,  5,  6,  10. 
Scotch  Church,  1,  2. 

PAUPER 

Where,  after  notice  to  dismiss,  the 
plaintiff  serves  the  defendant  with  an 
order  to  sue  in  form4  pauperis,  and 
files  a  replication: — Held,  that  he 
must  pay  the  costs  of  the  motion  to 
dismiss.     Smith  v.  PoMson,  490 

PERSONAL  REPRESENTATIVE. 
See  Parties,  1. 

PLEADING. 

1.  A  testator  gave  his  real  and 
personal  property  to  trustees,  upon 
trust  to  sell  and  to  stand  possessed  of 
the  proceeds  upon  trust  for  three  in- 
£Emt  daughters,  and  in  the  event  of 
the  death  of  all  of  them  tmder  twenty- 
one,  or  before  marriage,  then  in  trust 
for  the  persons  who,  under  the  sta- 
tutes for  the  distribution  of  the  estates 
of  intestates,  would  be  entitled  there- 
to. To  a  bUl  filed  by  the  three  infiftnt 
daughters  by  the  testator's  mother,  as 
their  next  friend,  and  by  her  as  co- 
plaintiff  in  her  own  right,  against  the 
executors  for  an  administration  of  the 
estate,  the  executors  demurred: — 
HM,  that  though  she  might  be  an 
unnecessary  party,  she  was  not  there- 
fore an  improper  party  as  co-plaintiff 
upon  the  record.  Boberts  y,  Bobert8,29 

2.  A  shareholder  in  an  incorporated 
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Company  filed  a  bill  anuiut  the  Com- 
pany and  some  of  the  uar^olden  who 
were  holders  of  debentures  improperly 
issued,  according  to  the  case  made  by 
the  bill,  ailing  that  the  hoMeia  of 
nich  debentures  were  too  numerous  to 
be  made  parties,  and  praying,  among 
other  things,  tlut  all  BU<m  debentures 
might  be  delivered  up  to  be  cancelled : 
— S^  on  demurrer,  that  such  relief 
waa  of  too  direct  a  nature  to  be  sought 
by  a  bill  in  a  suit  to  which  some  hmd- 
ers  of  debenturea  were  only  partiea  by 
representation. 

On  the  bill  being  amended  so  as  to 
seek  direct  relief  only  against  the  ac- 
tual defendants,  and  stating  that  a 
mortgage  executed  by  the  Corporation 
was  procured  &om  the  corporators  by 
nndae  concealment  and  pressure^  and 
Uiat  the  mortgagees  were  aware  of  the 
ignorance,  fear,  and  necessities  of  the 
Corporation,  and  took  advantage  of 
tlie  same  to  procure  the  mortgage; 
and  also  stating  a  resolution  of  the 
Corporation,  authorising  the  vesting 
of  property  in  tniBteea  for  payment  of 
its  debts,  a  demurrer  for  want  of  equity 
was  OTCrruIed,  but  allowed  oo  appeal, 
the  Lord  Ghancelhr  holding  the  alle- 
gations too  vogue  to  support  the  bill. 
Lord  T.  Qooerfwr  and  Corapany  of 
Copper  Mittera,  308 

3.  A  shareholder  in  an  incorporated 
Bulway  Company  filed  a  Ull  on  be- 
half of  himself  and  other  shareholders, 
to  restrain  the  directors  &om  iaauing 
preference  shares,  on  the  ground  that 
they  wore  about  to  be  issued  contrary 
to  the  Company's  Acts,  and  for  the 
purpose  of  constructing  Uie  original 
line  instead  of  the  branch,  (for  which 
alone  additional  shares  were  to  be 
created),  and  were  intended  to  be  dis- 
tributed in  a  manner  contrary  to  the 
directions  of  the  Act  which  authorised 
the  creation  of  additional  shares.  The 
bill,  filed  on  the  22nd  of  September, 
stated,  that  the  plaintiff  on  the  17th 
of  September  became  aware  of  reso- 
lutions passed  on  the  12^  of  Septem- 


ber, under  which  the  preference 
sbures  were  to  be  offered  to  the 
shareholders  on  the  23rd  of  Septem- 
ber; but  the  bill  did  aot  otherwise 
shew  that  the  plaintiff  had  not  die 
means  of  procuring  a  suit  to  be  insti- 
tuted  in  the  name  of  the  corporation  : 
— Held,  ou  the  demnrrers  of  the  cor- 
poration and  of  the  directors  to  the 
bill,  that  these  demurrers  could  not  be 
overruled,  oonustently  with  the  pria- 
dples  stated  in,  or  to  be  extracted 
firom  Mosiey  v.  Altton  and  Exeter  and 
Crediion  BaiUoay  Company  y.BuOer, 
whether  the  proceedings  sought  U>  be 
restr^ned  were  legal  or  not. 

On  the  bill  being  amended,  and 
stating  that  a  majority  of  the  share- 
holders supported  tbe  views  of  the 
directors,  and  refiised  to  authorise  the 
plaintiff,  or  any  other  person,  to  insti- 
tute a  suit  in  the  name  of  the  Com- 
pany:— Hdd,  allowing  a  demurrer, 
that  it  was  still  within  the  inflnmoa 
of  the  above  authorities. 

The  corporation  and  the  directors 
having  demurred  separately,  the  Court 
refused  to  give  coats  of  more  than  one 
demurrer. 

Setable,  that  there  is  not  suffident 
precision  In  the  class  purported  to  be 
represented  by  a  plaintiff  who  sues  on 
bdialf  of  himself  and  all  other  the 
shareholders  in  an  incorporated  Com- 
pany "  except  such  of  the  said  share- 
holders as  are  respectively  represent- 
ed by  those  shareholders  hereinafter 
named  defendants."  Ed*oa/rd»  v. 
Shrewabwry  and  Birmingham  RaU- 
ioay  Coo^any,  537 

4.  A  subsmber  to  a  projected  Rail- 
way Company,  by  his  bill  filed  on  be- 
balf  of  himself  and  all  other  share- 
holders except  the  defendants,  alleged 
that  the  promoters,  who  were  defend- 
ants, in  oonjunction  with  the  provi- 
aioD^  committee-men,  also  defendants, 
issued  a  prospectus  representing  the 
ct^ital  as  150,000/.,  in  22,500  sbarts, 
on  the  ^th  of  which  the  plaintiff  and 
many  others  paid  tiieir  deposits  and 
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mgned  ihe  deed;  that  the  proyiBional 
committee-men,  however,  never,  as 
they  ought,  superintended  the  admin* 
istraticn  of  the  affiiirs  of  the  Company, 
but  that,  with  their  sanction,  certain 
of  their  body  acted  as  directors,  and 
exenosed  the  whole  direction  of  the 
Company,  and  that  the  other  provi- 
rionai  committee-men  sanctioned  all 
their  acta,  without  making  any  in- 
quiiy. 

The  bill  alleged  various  acts  of  mis- 
feasance on  the  part  of  the  directors, 
and  in  particular  that  they  did  not 
allot  all  the  shares,  although  they  had 
many  more  than  si^cient  applications 
for  them;  and  the  bill  prayed  for  a 
dissolution,  aocounts,  payment  of  the 
liabilities  of  the  Company,  and  distri- 
bution of  the  surplus  among  the  sub- 
scribers. Some  of  the  provisional 
committee-men,  who  were  alleged  by 
the  bill  to  have  applied  for  shares,  but 
never  to  have  paid  any  deposit  or  ac- 
cepted them,  demurred: — Hdd,  al- 
lowing the  demurrer,  that  the  above 
charges  against  them  were  not  suffi- 
dentiy  distinct  or  certain  to  support 
the  bill. 

A  defendant,  who  was  stated  in  the 
bill  to  be  a  shareholder,  declining  to 
concur  with  the  plaintiff,  also  demur- 
red on  the  ground  that  the  case  stated 
by  the  bill  entitled  the  shareholders  to 
a  return  of  the  whole  deposit,  and  that 
the  plaintiff  could  not  represent  absent 
shareholders  for  the  purpose  of  seeking 
a  less  extensive  remedy.  Demurrer 
overruled.    Sibson  v.  JEdgworih,     73 

5.  One  ofthe  general  body  of  share- 
holders, on  whose  behalf  the  plaintiff 
sued,  had  commenced  an  action  at  law 
against  one  of  the  defendants  to  the 
suit,  which  continued  and  was  pending 
after  the  bill  filed.  This  defendant 
pleaded  the  pendency  of  the  action, 
and  that  the  sum  sought  to  be  reco- 
vered therein  was  a  part  of  the  monies 
which  were  the  subject  of  the  relief 
sought  by  the  bill,  and  that  the  plain- 


tiff in  equity  had  not  such  a  common 
interest  with  the  plaintiff  at  law,  as  to 
entitle  the  former  to  sustain  a  bill  on 
behalf  of  himself  and  the  latter: — 
ffdd,  on  appeal  overruling  the  plea, 
that  the  pendency  of  the  action  did 
not  constitute  a  defence  to  the  bill,  as 
it  must  be  assumed  that  the  plaintiff 
at  law  repudiated  the  character  of 
shareholder,  lb, 

6.  A  subscriber  to  a  projected  Bail- 
way  Company,  who  had  executed  the 
subscription  contract,  filed  a  bill  on 
behalf  of  himself  and  all  the  other 
diareholders  except  the  defendants, 
alleging  misfeasance  on  the  part  of 
the  directors,  and  seeking  a  dissolution 
and  a  distribution  of  the  funds,  after 
discharg^g  the  liabilities  of  the  Com- 
pany. One  of  the  defendants  pleaded 
that  there  were  allottees  who  had  not 
executed  the  deed.  It  appeared  firom 
the  statements  on  the  bill,  that  the 
fi)rm  of  application  for  shares  contain- 
ed an  undertaking  to  sign  the  contract 
when  required.  Plea  overruled,  with- 
out prejudice  to  same  defence  by  an- 
swer. Observations  on  Apperiey  v. 
Page,  lb. 

7.  Where  a  plaintiff  amended  his 
bill,  and  thereby  required  an  answer 
to  the  amendments  from  four  of  the 
defendants  who  had  answered,  and  to 
the  original  and  amended  bill  firom 
two  defendants  who  had  not  answered, 
and  firom  defendants  newly  added,  but 
did  not  serve  on  the  four  first-men- 
tioned defendants  any  subpcena  to  an- 
swer the  amended  bill: — Held,  that 
the  plaintiff  ought  to  have  paid  20^. 
costs  if  he  required  those  defendants 
to  answer  the  amendments,  and  ought 
to  have  served  them  with  a  subpoena, 
or  filed  a  replication,  and  that  Ins  not 
having  taken  either  of  these  steps,  en- 
titled those  defendants  to  move  to  dis^ 
miss  for  want  of  prosecution,  under 
the  39th  Article  of  the  16th  Bule  of 
May,  1845.    BadBtricky.EhvDorth,  95 

8.  Where  the  case  made  by  the  bill 
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was,  that  a  tnut  deed  which  it  soo^t 
to  set  arade  was  the  produce  of  sheer 
imposture  and  plun  dlieatiiig,  and  was 
obtained  hy  meftns  of  a  succewful  con- 
epiracy  between  the  defendant  and  the 
solicitor,  whereby  the  plaintiff  was  en- 
trapped into  the  execution  of  the  deed 
nnder  the  fiction  that  it  was  an  in- 
strument of  a  totally  different  kind, 
and  evidence  was  only  adduced  to 
prove  that  the  plaintiff  was  a  very  ig- 
norant and  illiterate  person,  easily  im- 
posed upon,  and  that  she  executed  the 
deed  in  question  without  distinct  ex- 
planation, and  without  the  advice  of 
her  own  solidtor,  who  resided  near, 
and  whom  she  expressed  a  desire  to 
consult : — Held,  that  the  case,  as  it  ap- 
peared upon  tiie  evidence,  was  not 
Buffidently  put  in  issue  by  the  bill  to 
enable  the  Court  to  set  aside  the  deed; 
but  the  Court  gave  the  plaintiff  an 
option  of  an  issue,  to  try  whether  the 
execution  had  been  fraudulently  ob- 
tained; and,  the  plaintiff  decUning 
such  issue,  the  Court,  having  regard 
to  the  evidence  adduced,  though  the 
imputations  in  the  biU  on  the  defend- 
ant and  on  his  solicitor  were  very 
grave,  disnuBsed  the  bill  without  costs. 
Griggt  v.  Utaplee,  573 

9.  On  the  16th  of  May,  1846,  a 
widow  made  an  improvident  settlement 
of  a  large  portion  of  her  property,  and 
married  on  the  15th  of  October  fol- 
lowing. The  husband  and  wife  filed 
a  1»11  praying  that  the  deed  might  be 
set  aside  as  a  fraud  on  the  marital 
nffht.  Semble,  that  the  Court  would 
have  given  relief,  notwithstanding  the 
wife  was  a  co-plaintiff,  if  an  engage- 
ment to  marry  preceding  the  transac- 
tion, and  a  subsequent  marriage  with- 
out notice  to  the  husband,  were 
proved;  and  the  Court  offered  the 
pluntiff  an  issue  to  try  the  fact     lb. 

10.  A  bill  against  auretiee  only,  al- 
leged that  the  principal  debtors  were 
out  of  the  jurisdiction,  but  cUd  not  pray 
process  agunst  them.  Upon  an  objec- 
tion in  theangwer  for  want  of  parUea, 


luld,  that  notwithstanding  the  3iii<l 
Order  of  August,  1841,  it  was  neces- 
sary to  pray  process  against  ihe  prin- 
cipal debtors  or  one  of  them.  Pier- 
•on  V.  Bardajf,  746 

11.  A  bill  prayingfor  an  aoconnt  of 
all  dealings  and  transactions  between 
tbe  plaintiff  and  defendants,  stated, 
tltat  tbe  plaintiff  had  transferred  shares 
into  the  names  of  the  defendants,  to 
secure  any  possible  balance  whidi 
mi^t  become  due  to  the  defendants 
upon  the  result  of  transactions  at  that 
time  contemplated,  but  that  no  ba- 
lance was  due,  and  that  the  transac- 
tione  were  terminated,  and  yet  the  de- 
fendants dechned  to  re-transfer  the 
sharee.  And  the  bill  sought  a  disco- 
very as  to  the  particulars  of  the  trans- 
actions in  question.  To  the  whole  of 
the  discovery  sought  the  defeudanta 
pleaded  the  Stock-jobbing  Act  (7  Geo. 
2,  G.  8),  and  that  tbe  plaintiff  allied, 
that  all  the  transactjons  mentioned 
in  the  bill  related  to  the  purchase  of 
stock,  of  which  the  vendors  were  not 
possessed  at  the  times  of  the  contracts 
for  sale.  But  it  was  oonedstont  with 
the  plea  to  suppose  that  there  mi^t 
have  been  dealings  between  the  par- 
ties not  affected  by  illegality.  The 
plea  was  ordered  to  stand  for  an  an- 
swer, with  liberty  to  except. 

The  defendants  then  put  in  an  an- 
swer, stating,  that,  on  taking  the  ac- 
counts, a  balance  of  682^  would  be 
found  due  to  them ;  but  they  declined 
answering  as  to  tbe  particulars  of  the 
transactions  in  question,  stating,  that 
by  reason  of  the  Stock-jobbing  Act, 
and  their  having  been  broken  of  the 
plaintiff,  they  were  advised  and  be- 
Ueved  that  the  discovery  of  any  of  the 
matters  which  they  dedined  to  an- 
swer, would  tend  to  subject  them  to 
the  forfeiture  and  penalties  imposed 
by  that  statute  -.—Edd,  that  the  state- 
ment was  sufficient  to  protect  the  de- 
fendants from  discovery,  and  that  it 
would  be  too  strict  to  infer,  botn  the 
allegation  of  a  balance  bdng  due  to 
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the  defendants,  that  some  of  the  trans- 
actions must  be  taken  to  have  been 
legal.     Short  v.  Merder,  636 

12.  A  defendant  who  became  bank- 
rupt after  the  bill  was  filed,  put  in  an 
answer,  (without  having  obtained  any 
order  for  further  time),  merely  stating 
the  bankruptcy,  and  not  purporting 
to  answer  any  interrogatory  in  the 
bill : — Hddy  not  a  case  for  taking  the 
answer  off  liie  file  as  evasive.  WMte 
V.  H&wmrdy  223 

See  Injunction,  1. 
Married  Woman,  1. 
Parties,  1. 

Scotch  Church,  1,  2. 
Vendor  Ain>  Purchaser. 

PORTIONS. 

Lands  were  settled  to  the  use  of  A. 
for  life,  remainder  to  his  eldest  son  6. 
for  life,  remainder  to  C.  (eldest  son  of 
B.)  for  life,  with  remainder  to  C.'s  first 
and  other  sons  successively  in  tail,  re- 
mainder to  D.  (the  second  son  of  B.)  for 
life,  remainder  to  D.'s  first  and  other 
sons  in  tail,  with  remainders  over; 
with  a  power  of  limiting  portions  in 
favour  of  the  children  of  B., ''  not  be- 
ing and  besides  an  eldest  or  other  son, 
who,  on  the  decease  of  B.  and  A.,  shall 
be  entitled  to  the  settled  estates  ;'*  the 
portions  to  vest,  in  the  case  of  sons,  at 
twenty-one,  but  not  to  be  raisable  in 
the  lifetime  of  A.  and  B.  or  either  of 
them,  without  consent.  B.  died  first; 
then  C,  without  issue,  but  having  at- 
tained twenty-one;  then  A.;  where- 
upon D.  succeeded  to  the  estates.  He 
had  attained  twenty-one  in  C.*s  life- 
time. No  portion  had  been  limited 
or  raised : — Edd,  that  neither  D.*s  nor 
C.*s  representatives  had  any  title  un- 
der the  portion  trusts. 

An  assignment  of  one  equal  eighth 
part  or  share,  or  other  part  or  share, 
parts  or  shares,  to  whidi  the  assignor 
became  entitled : — j&e2t^,upon  the  con- 
struction of  the  recitals  and  of  the 
whole  instrument,  to  pass  only  one- 
eighth,  although  the  assignor  was  en- 


titled to  a  larger  shara    Oray  v.  Earl 
of  Limerick^  370 

PRACTICE. 

1.  When  a  bill  is  amended  by  spe- 
cial leave,  not  fixing  any  time  for  the 
amendment,  it  ought  to  be  amended 
within  fourteen  days.  Cridkmd  v. 
Lord  de  Mmdey,  560 

2.  An  order  to  take  a  bill  pro  con- 
fesso  is  rendered  inoperative  by  the 
plaintiff  obtaining  afterwards  an  order 
of  course  to  amend  a  clerical  error  in 
the  bill.     Wf^Umom  v.  FowM,    570 

3.  Purchase  for  valuable  considera- 
tion without  notice  may  be  a  good 
defence,  although  the  legal  estate  is 
outstanding  in  a  mortgagee.  Permy 
V.  Watt8,  501 

4.  Where  publication  passed  on  the 
24th  of  July,  after  having  been  en- 
larged on  the  defendant's  application, 
and  the  defendant  on  the  29th  of  July 
exhibited  articles  to  discredit  one  of 
the  plaintifi^s  witnesses,  but  under 
drcumstances  rendering  it  doubtful 
whether  any  evidence  to  be  obtained 
thereon  could  be  used,  the  Court  re- 
fused a  motion  on  the  3rd  of  August, 
to  postpone  the  hearing  of  the  cause 
(which  was  in  the  paper  on  that  day), 
on  the  grotmd  of  the  pendency  of  ^e 
examination  under  the  articles.       lb, 

5.  Pendency  of  an  appeal  from  the 
dismissal  of  the  bill  by  the  Vice-chan- 
cellor, hdd  insufficient  ground  for  di- 
recting publication  to  pass  of  the  de- 
positions as  to  credit,  for  the  purpose 
of  their  being  used  upon  the  appeal.  Ih, 

6.  Issues  &ving  been  directed  on  the 
appeal,  and  one  of  the  witnesses  to  cre- 
dit having  gone  out  of  the  jurisdiction 
the  Court  ordered  publication  to  pass 
of  his  deposition.  lb, 

7.  Where  the  commissioner  for  the 
examination  of  witnesses  omitted  to 
copy  on  the  engrossment  of  the  depo- 
sitions the  signatures  which  the  wit- 
nesses had  affixed  to  the  drafts,  a  mo- 
tion to  suppress  the  depositions  on 
this  ground  was  refused,  and  the  Clerk 
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of  Records  and  Writs  was  directed  to 

supply  the  oinunon.  Leev.EgremotU, 

363 

8.  A  defendant  IiaTing  answered 
the  bill,  and  having  subsequently  ob- 
come  bankrupt,  and  not  having  be- 
tained  his  certificate,  moved  for  an 
order  to  dismiss  tbe  plaintiflTs  bill,  in 
drcumstanoes  which,  but  for  the  biuik- 
imUsy,  would  have  entitled  bim  to  the 
order,  with  costs.  The  plaintiff,  on 
the  motion,  undertook  not  to  proceed 
against  the  defendant  in  respect  of  the 
subject-matter  of  tbe  suit;  and  the 
Court  dismissed  the  bill,  without  costs. 
Fvn^ay  v.  Lawrence,  303 

9.  Leave  refused  to  serve  a  travers- 
ing note  personally  on  a  defendant, 
who  was  within  the  jurisdiction,  but 
had  taken  no  step  in  tbe  cause,  either 
W  solicitor  or  in  person.     Mom  t. 

10.  The  plaintiff  having  6Ied  a  bill 
Ibr  a  partition,  and  having  obtained 
an  answer,  amended  his  bill  by  adding 
a  prayer  in  the  alternative  for  a  parti- 
tion, or  for  a  declaration,  that  the 
plaintiff  WBS  entitled  to  the  moiety 
claimed  by  the  defendant;  after  an- 
swer the  plaintiff  re-amended,  omit^ 
ting  the  prayer  for  a  partition.  The 
Cour^refiised  a  motion  to  take  the  re- 
amended  bill  off  tbe  file.  StmbU,  that 
such  a  motion  may  be  acceded  to  if  a 
pluntiff  obtain  discovery  by  a  bill 
making  an  offer  which  he  withdraws 
byamendment.   Potter y.WdUer,  418 

11.  An  agreement  was  entered  into 
between  a  lessor  and  lessee,  for  releas- 
ing the  lessee  from  all  liability  on  cer- 
tain payments  being  made  by  tbe 
lessee  to  the  lessor,  and  on  the  lessee 
assigning  to  the  lessor  all  his  interest 
in  the  lease.  At  the  date  of  tbe  agree- 
ment, the  lessor  had  notice  that  the 
lessee  had  demised  the  property  by 
way  of  mortgage,  with  a  power  uf  sale 
which  had  become  absolute.  In  a  suit 
by  the  lessee  for  a  specific  perform- 
ance of  the  agreement,  one  uf  the  wit- 
nesses deposed  that  his  jwwer  of  sate 
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hod  been  exennsed,  but  that  &ct  ra 
not  put  in  issue  by  the  pleadings:— 
Hdd,  that  it  might  constitnte  a  de- 
fence, if  the  lessor  had  no  notice  of  it, 
and  that  the  plaintiff  was  mlitled  to 
the  optiou  of  having  his  Inll  dismissed 
without  costs,  or  of  having  an  inquirj 
as  to  the  Gircumstances  of  the  sale. 

The  result  of  the  inquiry  bong, 
that  the  defendant  had  notice  of  tli« 
power  of  sole  having  become  absolute 
when  be  entered  into  the  agreemeat, 
and  had  notioe  of  tbe  sale  when  he 
put  in  his  answer,  but  not  previonslj, 
the  Court  directed  a  specific  perform- 
ance of  the  agreement,  and  an  iigmie- 
tion  against  proceedings  at  law  on  the 
covenants  in  the  lease.  FhtUfi  v. 
Pro&ero,  271 

jSw  Ambwxb. 

exajukatios. 

Injunction,  3, 4, 5, 7. 

Issue. 

JUBISSICnON. 
M^p^^i|m  WOHAN,  1. 

Paupkb. 

Pleasing,  7, 8, 12. 

Pboodotion,  1,  2. 

Rbceivbb. 

Sbbticb. 

SouorroR  and  Client,  4. 

Witness,  2. 

PRECATORY  WORM. 
See  laoACT,  7. 

PREFERENCE  SHARES. 
Set  iNJUNimoN,  S. 

PRESUMPTION. 
A  son  acted  as  bis  mother's  sec- 
tor, and,  with  her  consent,  lent  S60IU. 
belonging  to  her,  with  other  money, 
upon  a  band  oondltioaed  for  payment 
to  himself  absolntfily,  of  tlie  amount 
thereby  secured,  without  any  declin- 
tion  of  trust,  except  a  memoiandun, 
whereby  the  son  acknowledged  Ibst 
he  held  2d00f.,  and  undertook  to  psj 
the  interest  thereof  to  the  mother  dur- 
ing life.  Tbe  son  died  in  his  molter's 
lifetime,  and  his  executors  claimed 
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the  principal  ram,  subject  to  a  life- 
interest  in  the  mother,  as  a  gift  from 
her  to  the  son : — Udd,  that  the  rela- 
tion of  solicitor  and  client,  subsisting 
between  the  son  and  mother,  excluded 
the  ordinary  presumption  in  favour  of 
the  transaction  being  a  gift^  and  threw 
the  burden  of  proof  upon  the  execu- 
tors; and  the  evidence  being  insuffi- 
cient to  establish  their  case,  the  Court 
declared  the  son's  executors  to  be 
merely  trustees  for  the  mother.  6br- 
reU  V.  WUkvnaan,  244 

PRO  CONFESSO. 
See  Practice,  2. 

PRODUCTION. 

1.  Where  executors  and  trustees 
by  their  answer  admitted  six  books  to 
be  in  the  custody  or  power  of  their 
agent  in  Scotland,  where  part  of  the 
testator's  property  was,  and  the  agent, 
on  the  motion  for  production,  deposed 
that  he  was  agent  for  many  other  per- 
sons, and  that  his  books  related  to 
the  affiiirs  of  such  other  persons  as 
well  as  to  those  in  question  in  the 
cause: — Hdd,  that  the  executors  had 
not  thereby  so  mixed  the  testator's 
aoeounts  with  others  as  to  preclude 
them  from  insisting  that  the  books 
were  not  in  their  power ;  and  a  motion 
for  production  was  refrised  as  to  these 
books.     Avrey  ▼.  HaU,  489 

2.  A  suit  was  instituted  to  restrain 
proceedings  at  law  to  recover  for  work 
and  labour  in  constructing  a  sewer, 
on  the  ground  of  fraud  on  the  part  of 
the  definidant  in  equity,  in  improper- 
ly obtaining  possession  of  an  estimate 
in  writing,  and  by  chemical  process 
removing  the  figures  indicating  the 
price.  The  document  in  question 
having  been  deposited  with  the  clerk 
of  records,  in  pursuance  of  an  order 
for  production,  the  plaintiff  moved  for 
Hberty  to  subject  it  to  chemical  tests, 
for  the  purpose  of  the  trial  at  law, 
upon  an  undertaking  by  the  defendant 
to  produce  it  to  l^  stamped  at  the 


trial  at  law.     The  Court  refrised  to 

make    any    order.      TwerUymom   v. 

Bamea,  225 

See  Witness. 

PUBLICATION. 
See  Practice,  4,  5,  6. 

PUBLIC  COMPANY. 

The  purchase-money  of  a  leasehold 
interest  purchased  by  a  Railway  Com- 
pany, was  paid  into  Court  to  an  ac- 
count "  Ex  parte  the  Company,  the 
account  of  Uie  two  lessees,**  and  the 
dividends  were  ordered  to  be  paid  to 
one  lessee,  and  the  executrix  of  the 
other.  The  executrix  married: — Held, 
that,  on  a  petition  for  payment  of  the 
dividends  to  the  husband  and  the  other 
lessee,  it  was  unnecessary  to  serve  the 
Company,  and  that  the  petitioners, 
having  served  them,  must  pay  their 
costs.     Bx  parte  Hordem,  263 

See    Ecclesiastical    Corporation 
Sole. 

Lf  JUNCTION,  1,  2,  6. 

Lands  Cladses  Consolidation 

Act,  1,  2,  3,  4,  5. 
Pleading,  2,  3,  4,  5,  6. 
Sale. 

RAILWAY  COMPANY. 

See  Contractor. 

Ecclesiastical  Corporation 

Sole. 
Injunction,  1,  2,  3. 
Lands  Clauses  Consolidation 

Act,  1,  2,  3,  4, 5. 
Pleading,  3,  4,  5,  6. 
PuRLic  CoMPAinr. 

RECEIVER. 

On  a  motion  that  tenants  may  at- 
torn and  pay  their  arrears  of  rent  to 
a  receiver,  it  is  not  the  course  of  the 
Court  to  order  the  tenants  to  pay  the 
costs  of  the  motion.  Hchhouee  v. 
HaOcfmbe,  208 

REFEREE. 
See  Contractor. 
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RELEASE. 

See  Agreement. 

REPRESENTATIVE  (PER- 
SONAL). 
^eePABTiES,  1. 

REVERSIONARY  INTEREST. 
See  Trustee,  2. 

SALE. 
A  vendor  by  public  auction  of  shares 
in  a  Railway  Company,  incorporated 
by  Act  of  Parliament,  at  the  request  of 
the  purchaser  (who  had  paid  his  pur- 
chase-money), executed  a  transfer  to 
a  third  party,  who  did  not  accept  the 
transfer,  or  register  himself  as  a  share- 
holder. On  a  bill  filed  by  the  vendor 
against  the  purchaser  for  a  specific 
performance,  the  Court  directed  the 
usual  reference  as  to  title.  Shaw  v. 
Fiak&r,  11 

See  Specific  Performance. 
Vendor  and  Purchaser. 


SATISFACTION. 
Husband  and  Wife. 


SCOTCH  CHURCH. 

1 .  Monies  were  subscribed,  chiefly  in 
small  sums,  by  various  persons,  to  a 
large  amount  in  the  whole,  for  the 
purpose  of  purchasing  land  and  erect- 
mg  thereon  a  presbyterian  church  and 
school. 

Lands  were  purchased  with  portions 
of  the  money  subscribed,  and  were 
conveyed  to  Uu'ee  relessees  in  fee,  by 
deeds  not  perfected  according  to  the 
requisitions  of  the  Mortmain  Act,  nor 
disclosing  any  charitable  trust.  The 
relessees,  by  a  subsequent  deed,  con- 
veyed the  lands  upon  trust  to  be  re- 
conveyed  to  them  and  others ;  and  by 
a  fourth  deed,  all  the  lands  were  as- 
sured to  the  use  of  the  first  relessees 
and  others,  upon  trusts  for  maintain- 
ing a  place  of  worship  and  schools  in 
connexion  with  the  Established  Church 
of  Scotland,  for  the  purposes  of  which 
they  were  held  and  used  by  the  trus- 


tees. The  last  of  these  deeds  only 
was  perfected  according  to  the  provi- 
sions of  the  Mortmain  Act  On  an  in- 
formation and  bill,  the  latter  of  which 
was  filed  by  some  of  the  trustees,  and 
some  of  the  cestui  que  tnistent  under 
the  fourth  deed,  to  enforce  the  perform- 
ance of  the  trusts: — Hddy  1st,  that, 
whether  the  three  former  deeds  were 
or  were  not  void,  some  of  the  parties 
to  the  fourth  deed,  being  at  the  time 
of  its  execution  in  the  possession  of 
the  lands  dedicated  by  that  deed  to 
charitable  trusts,  and  the  possession 
having  subsequently  been  held  accord- 
ing to  that  deed,  none  of  the  parties 
could  be  heard  to  dispute  its  validity : 
— Held,  2nd,  that  this  was  irrespec- 
tive of  any  infirmity  of  the  grantor's 
title,  and  that  the  liability  of  &e  lands 
to  be  recovered  by  a  title  paramount 
was  no  objection  to  a  suit  seeking  to 
enforce  the  trusts  of  the  fourth  d^. 

In  1832,  by  a  trust  deed,  a  presby- 
terian church  and  school  in  j&igland 
were  settled  upon  trustees,  upon  trusty 
"  for  the  worship  and  service  of  Gk)dy 
according  to  the  rites  and  usages  of 
the  Established  Church  of  ScoUand," 
the  services  "to  be  conducted  by  a 
minister  belonging  to  and  in  full  com- 
munion with  the  same  church.**  A 
minister  eligible  in  these  respecta, 
having  been  a  minister  licensed  by  the 
Presbytery  of  Edinburgh,  was  ap- 
pointed to  be  and  continued  minister. 
In  1843,  the  Free  Church  seceded 
from  the  Established  Church  of  Scot- 
land, upon  certain  differences  in  mat- 
ters of  discipline,  but  not  of  doctrine. 
The  appointed  minister  adhered  to  the 
Free  Church.  He  was  cited  before 
the  Presbytery  of  Edinburgh,  but  de- 
clined to  attend,  and  was  by  that  body 
declared  to  be  no  longer  a  licentiate 
or  minister  of  the  Church  of  Scotland. 
Shortly  afterwards,  the  Qeneral  As- 
sembly of  the  Church  of  Scotland  in 
due  form  declared,  that  all  the  adhe- 
rents of  the  Free  Church  ceased  to  be 
members  of  the  Church  of  Scotland: 
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HMy  that,  according  to  the  proYiBiona 
of  the  trust  deed,  the  minister  was  no 
longer  competent  to  fill  the  office,  and 
a  decree  was  made  for  his  removal, 
and  directions  were  given  for  the  fii- 
ture  administration  of  the  charity. 

Doubts  being  in  1844  entertained, 
whether  any  one  of  the  four  deeds  of 
1832  were  valid,  some  of  the  trustees 
claimed  the  land,  under  a  title  para- 
mount, treating  those  deeds  as  invalid, 
and  brought  a  friendly  action  of  eject- 
ment against  the  minister  in  posses- 
sion, in  which  the  question  was  fairly 
argued,  and  recovered  judgment  in 
such  action,  and  the  same  trustees, 
and  the  minister,  set  up  the  title  un- 
der the  ejectment  of  1844,  as  an  ad- 
verse title  in  the  suit,  to  enforce  the 
trusts  of  the  deeds  of  1832.  The 
Court  ordered  them,  on  this  ground, 
to  pay  the  costs  of  the  suit  to  the 
hearing. 

Some  of  the  parties  to  the  suit  were 
original  subscribers  to  the  charity 
fund,  but  they  were  parties  in  other 
characters;  no  subscriber  solely  re- 
presented, or  was  made  party  to  re- 
present, tiie  original  subscribers  as  a 
dass: — Hdd,  i£at  the  suit  was  not 
defective  for  want  of  parties.  At- 
torney-General V.  Mvmro^  122 

2.  A  fund  was  raised  by  monies  con- 
tributed chiefly  in  small  sums,  to  a 
large  amount  in  the  whole,  for  the 
purpose  of  purchasing  land  as  a  site 
for  a  presbyterian  church  and  school. 
With  a  part  of  these  monies,  one  of 
the  subscribers,  in  December,  1838, 
purchased  a  freehold  piece  of  land  for 
that  purpose,  and  took  the  convey- 
ance to  such  uses  as  he  should  ap- 
point In  May,  1839,  he  appointed 
the  land  to  the  use  of  trustees,  upon 
trusts,  for  the  establishment  of  a 
church  and  school  accordingly.  There 
was  doubt  whether,  with  respect  to 
either  of  these  deeds,  the  provisions 
of  the  Mortmain  Act  had  been  com- 
plied witL  In  a  suit  by  information 
and  bill,  instituted  by  some  of  the 


trustees  of  the  deed  of  May,  1839, 
against  the  remaining  trustees,  and 
the  minister  of  the  church  and  a  mort- 
gagee, who  was  also  one  of  the  origi- 
nal subscribers  to  the  fund,  complam* 
ing  that  the  minister  of  the  church 
had  ceased  to  be  qualified  to  act  in 
that  capacity,  acconling  to  the  trusts 
of  the  deed,  and  seeking  to  enforce 
the  performance  of  those  trusts: — 
Hddy  first,  that,  if  the  deeds  were  le- 
gally invalid  for  non-compliance  with 
the  provisions  of  the  Mortmain  Act» 
the  trusts  could  not  be  enforced  in 
equity. 

Secondly,  that  the  plaintiffs  declin- 
ing to  try  the  legal  validity  at  law, 
the  equities  existing  between  the  par- 
ties did  not  enable  the  Court  to  in- 
terfere. 

Thirdly,  that  the  suit  was  not  de- 
fective for  want  of  parties,  on  the 
ground  that  the  original  subscribers 
were  not  distinctly  represented.  At- 
tomey-Oen&ral  v.  Ck^rdnery  102 

SERVICE. 

Upon  a  motion  ex  partSy  substi- 
tuted service  of  an  order,  directing  a 
defendant  to  transfer  a  sum  of  money 
into  court  before  a  specified  day,  was 
ordered  to  be  made  on  the  defendant's 
solicitor  in  the  cause,  upon  an  affida- 
vit of  ineffectual  attempts  to  serve 
the  defendant,  and  of  ineffectual  in- 
quiries for  him,  by  application  at  his 
residence  and  to  his  solicitor,  and  of 
other  facts,  shewing  that  the  defend- 
ant was  keeping  out  of  the  way  to 
avoid  service,  and  on  an  affidavit  of 
the  witness's  belief  to  the  same  effect^ 
and  of  the  inability  of  witness  to 
serve  the  defendant  within  the  time 
limited  by  the  order.  Skegg  v.  Simp- 
son, 454 
See  Practice,  9. 

SETTLEMENT. 

A  covenant  in  an  ante-nuptial  set- 
tlement>  that  all  the  personal  estate 
''  to  which  the  wife  sAo^  become  en- 
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titled"  ihonld  be  subject  to  tbe  tnuta 
of  the  settlement : — Held,  not  to  ex- 
tend to  property  to  which,  vithout 
the  knowledge  of  the  intended  hus- 
buid  or  the  tnisteee,  she  was  then  ab- 
■c^tdj  and  immediately  entitled. 
OtUty.MMU,  257 

Sm  PABTin,  2. 

FOBTIONB. 

SHERIFF. 
A  ikeriff,  who  has  levied  ondor  a 
writ  of  fi.  &.  ismied  by  the  Conrt  of 
C31BUMT  ander  ]  k  2  Vict.  c.  110,  is 
not  entiUed  to  an  injunction  to  reatrain 
joooeedinga  against  him  by  strangers 
to  tbe  mit,  by  analogy  to  the  caae  of 
noeiTCcs  or  sequestrators  appcHiited 
l^  tbe  Conrt,  or  to  the  practice  at 
law  under  the  Interpleader  Act,  or 
otherwise.    BodM  v.  Code,  493 

3m  Attachhkkt,  2. 

SHIP  REGISTRY  ACTS. 

A  bill  stated  that  the  vendora  of  a 
ship  executed  a  bill  of  sale  to  a  pur- 
chaser, which  was  to  be  handed  to 
turn  upon  hit  paying  ^  consideration 
in  a  DMuner  stipauted,  but  that  he 
took  it  away  mtb  some  other  papen, 
•■  it  was  sapiMBed,  by  mistake  and 
afterwards  returned  it,  saying  he  couM 
not  comply  with  the  terms. 

The  Inll  further  alleged,  that  the 
plaintiff^  tbe  vendors,  had  discovered 
that  the  defendant,  the  purchaser,  had 
taken  advantage  of  his  accidental  poe- 
sesnon  <^  tbe  document  to  make  him- 
self tite  registered  owner  of  tiie  shipy 
and  was  dioat  to  sul  in  her : — Htld, 
that  tiie  alleged  irand  would  not  en- 
able tbe  Court  to  interfere,  and  a  de- 
murrer to  tbe  bill  was  allowed.  Fol- 
1m  V.  IMfmy,  336 

SOLICITOR  AND  CLIENT. 

1 .  A  bill  was  filed  by  the  residuary  le- 
gatees under  a  will,  gainst  tbe  execu- 
tors, of  whom  one  was  also  beneficially 
interested  as  a  legatee,  and  had  under- 
taken tbe  BoIe  mau^ment  of  ite  af- 


fairs. The  bill  charged  partieulsr  Kti 
of  mismanagement,  and  tbe  appropris- 
tion  by  the  managing  execute  to  lui 
own  purposes  of  part  of  the  trust  fimili. 
The  solicitor  for  the  plaintifb,  hsting 
been  for  several  years  the  friend  mkI 
solicitor  of  tlie  managing  executor,  Imi 
become  well  acquiunted  with  tbe  at- 
cumstanoes  of  tbe  trust ;  he  had  beei 
engt^ed  in  recovering  money  from  * 
debtor  to  the  estate,  and  had  been  eon- 
suited  bv  tite  ntan^ng  executor  when 
one  of  tbe  residuary  Iegat«es,  tbe  pn- 
sent  plaintiff,  had  applied  for  the  eie- 
eutomhip  accoonts,  which  bad  been 
delivered  imder  the  soUcitor's  adrice. 
The  BoUdtor's  bill  for  tbe  matters  wti 
made  out  against  the  managiiif  ex^ 
cutor,  not  ss  executor  but  penmistlj. 
The  bill  wss  taxed,  and  an  setioii 
brought  for  tfie  amount^  which  «M 
paid,  end  the  oharscter  of  solidtor  and 
client  thus  ceased  in  1847.  Amotion 
by  the  managing  executor,  the  fbraiH 
cUent,  for  an  injunotion  to  restnuD  tbe 
solieitOT  from  acting  as  tbe  solidtor  for 
the  plmnti&  in  tbe  cause  against  lum 
was  dismissed.  Parrot -w.  i>arra«,  SS8. 

2.  A  solicitor's  lien  is  a  dormant  se- 
curity, in  which  it  differs  from  s  mort- 
gage; but  a  solicitor  may  saeignsdeU 
due  to  him  for  eosto,  with  the  benefit 
of  any  lien  be  may  luve  upon  any  do- 
cuments for  such  casta.  Tbeclumit 
equally  vshd,  whether  the  deeds  sn  in 
the  actual  possession  of  the  solidtor  or 
of  hissssignee;  and  such  Hen  may  pus 
to  the  solicitor's  assignee,  if  the  deeds 
were  handed  over  in  the  solicitor's  pre- 
sence and  at  his  request,  without  bia 
actually  touching  them.  BvUy.Fm^ 
ner,  77J 

3.  The  clients  of  a  town  solicitor,  on 
the  delivery  of  his  bill  of  costs,  ob- 
jected that  it  was  not  complete,  iesa- 
much  as  it  did  not  contain  items  in  r^ 
spect  rf  business  done  by  a  eountty 
solidtor,  whom  the  clients  designatMl 
as  the  town  solicitor's  agent,  but  whom 
the  town  solicitor  claimed  a  ri^t  to 
treat  as  having  been  em^doyed  directly 
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bj  the  cUents.  More  than  a  twelve- 
month after  the  delivery  of  the  bill, 
the  clients  presented  a  petition  to  have 
it  taxed : — Hddy  that  the  dispute  as  to 
the  completeness  of  the  bill  was  a  spe- 
cial circamstance  rendering  it  fit  to 
direct  a  taxation  after  the  lapse  of 
twelve  months.  In  r^BcbgahaiM^  205. 
4.  A  solicitor  for  a  pliunti£P  in  a 
cause  obtained  an  order,  which  he 
passed;  he  was  then  discharged  by 
the  plidnti£^  and  a  new  solicitor  was 
appointed  in  his  stead.  The  discharg- 
ed solicitor  refused  to  produce  the  or- 
der to  be  entered,  on  Uie  ground  that 
he  had  a  lien  for  his  costs  in  the  same 
suit^  and  other  costs.  Upon  motion 
by  plaintiff  for  production,  that  the 
order  might  be  entered, — Heldy  that 
lien  cannot  be  allowed  to  intercept  the 
oompletion  of  an  order  of  the  Court 
whidi  has  been  passed,  and  the  dis- 
ohaiged  solicitor  was  directed  to  pro- 
duce the  order  for  entry,  upon  pay- 
ment of  20«.  costs.  CMbrd  v.  iW- 
nU,  1 

See  Masbisd  Wouav,  1, 

F&BSUXPTJON. 

SPECIALTY. 
See  CovsMANT,  1. 

SPECIE  (ENJOYMENT  IN). 
See  CoNVBBSiON. 

SPECIFIC  PERFORMANCE. 

1.  Messuages  described  in  a  parti- 
cular of  sale  as  held  for  the  resi- 
due of  a  term  of  ninety-nine  years 
from  the  24th  of  June,  1838,  but 
not  as  being  held  by  an  original 
lease,  were  sold  subject  to  conditions 
that  the  purchaser  should  not  be  en- 
titled to  call  for  the  lessor's  title,  and 
that  any  error  or  misstatement  of  the 
term  of  years  should  not  vitiate  the 
sale,  but  should  be  the  subject  of  com- 
pensation, under  a  provision  for  arbi- 
tration, authorising  the  arbitrator  of 
eitherparty  to  proceed  in  certain  events 
ex  parte.    The  tide  proved  to  be  to 


an  under-lease,  less  by  three  days  than 
the  term  of  ninety-mne  years  granted 
by  the  original  lease.  The  vendor  filed 
a  bill  to  enforce  specific  performance, 
with  compensation  to  an  amount 
which  had  been  assessed,  in  conform- 
ity with  the  conditions,  by  one  arbitra- 
tor, nominated  by  the  vendor,  the  pur- 
chaser having  taken  no  part  in  the  ar- 
bitration. The  Court  dismissed  the 
bill,  with  costs.  Maddey  v.  Boc^  710 
2.  IJndertwoagreementsforsale,(one 
of  which  was  to  be  completed  on  the 
1st  of  June,  and  the  other  on  the  29th 
of  September,  both  in  1846,)  disputes 
arose  upon  the  title,  and  upon  certain 
valuations  incident  to  the  purchase. 
The  conveyances  were  engrossed  on 
the  4th  of  January,  1847,  and  the 
vendor  made  two  requisitions  to  the 
purchaser  to  complete  the  first  on  the 
11th  of  January,  and  the  second  on 
the  25th  of  January,  1847,  and  inti- 
mated that  non-compliance  with  the 
requisitions  would  be  treated  by  the 
vendor  as  a  breach  of  the  agreements. 
The  purchaser  did  not  comply;  but 
his  solicitors  reiterated  claims  to  cer- 
tain deductions  and  abatements.  The 
disputes  continued  until  after  the  13th 
of  February,  1847,  when  the  purcha- 
ser filed  a  bill  seeking  specific  per- 
formance:— Hddy  that  tiie  circum- 
stances and  delay  did  not  constitute  a 
case  of  such  de&ult  by  the  plaintiff  as 
to  preclude  him  from  a  title  to  specific 
performance;  but,  it  appearing  on  the 
correspondence  that  the  claims  of  de- 
duction and  abatements  had  not  been 
the  cause  which  delayed  the  comple- 
tion of  the  purchase,  but  that  want  of 
means  on  the  part  of  the  purchaser  to 
pay  even  so  much  purchase-money  as, 
according  to  his  view,  he  had  to  pay, 
was  the  cause  of  the  delay  up  to  and 
until  after  the  date  of  the  filing  of  the 
bill,  the  Court  held,  that  the  purcha- 
ser had  so  acted  as  to  have  lost  the 
right  to  enforce  a  specific  perform- 
ance, and  dismissed  his  bill.  But  the 
Court  declined  giving  the  defendant 


an  TAX  A  rum, 

costs,  except  npon  the  t«nna  of  hii  re- 
turning the  deposit  6ee  t.  Peane,  32fi 
3,  Waiver  of  production  of  his  title 
cannot  be  inusted  on  by  a  lessor  seek- 
ing to  enforce  by  suit  a  specific  per- 
formance of  an  agreement  for  a  lease, 
unless  it  is  expressly  alleged  by  the 
bill     Gtutm  V.  /Vwutum,  661 

See  Mabkixd  Wohas,  2. 

SALE. 
See  VxNDOB  and  Fubchaser. 

STATUTES. 
STATUTE  OF  FRAUDS. 
See  Vendor  and  Purchaseb. 

STATUTE  7  Geo.  2,  c.  8. 

(STOCKJOBBING  ACT). 

See  Pleading,  11. 

STATUTE  1  Will.  4,  c.  36. 
See  Attachubht,  1. 

STATUTE  1  Will.  4.  a  47. 
See  Dbbts. 

Lands  Clauses  Consoli- 
dation, Act,  1846. 
Lands  Clausbb  Consoli- 
datiok  Acts. 
STATUTE  1  Vict.  c.  26. 
(Wills  Act). 
See  Will,  3. 

STATUTE  8  4  6  Vict.  c.  100. 
See  COPTRioHT  or  Dbsions,  1. 

STATUTE  6  4  6  Vict,  c  122. 
See  Bakebupt  (Coukissioner  of). 

STATUTE  6  4  7  Vior.  a  66. 
See  CoPTRiQHT  OF  Desions,  2. 

STATUTE  8  4  9  Vict.  c.  70, 
See  Church  Building  Acts. 

STOCKJOBBING  ACT. 
See  Fleadinq,  II. 

TRUSTEE  ACT,  1850. 
See  Parties. 

TAXATION. 
See  Soucitor  and  Client,  3. 


TENANT  EOB  LIFE. 
See  Debts. 

TRAVERSING  NOTE. 
See  Practice,  9. 
TRUSTEE. 
1.  On  account  of  the  imbedli^  oF 
an  adnit  legatee  the  esecntors  in  pro- 
per time  and  boni  fide  set  apart  the 
amount  of  her  legacy,  and  sAer  pay. 
ment  of  the  l^acy  duty  and  ind- 
dental  expenses  inrested  the  balance 
in  Consols  in  their  own  nsma, 
and  accumulated  the  dividends  (the 
36  Geo.  3,  c,  62,  not  applying  to  tlie 
case),  and  did  not  on  the  paBsiiig  of 
t&e  10  4  11  Vict.  c.  96,  transfer  tbe 
amount  into  Conrt  under  that  Act 
A  bill  was  filed  in  1846,  for  p.j- 
ment  of  the  legacy  in  cash,  with  is- ' 
terest.  But  the  Court  refused  to  dis- 
turb the  investment,  and  directed  it 
and  its  accumulations  to  be  hronglit 
into  Couit;  it  appearing,  however,  tL« 
the  legatee  was  of  imbecile  mind  it 
the  date  of  the  teststor's  will,  tie 
Court  on  that  ground  gave  the  costi 
out  of  the  testator's  general  estate 
Polhecary  v.  PoAeeary,  738 

2.  Therelationof&dieranddsiq^- 
t«r  does  not  of  itself  rendo-  the  nli- 
dity  of  an  arrangement  between  pa- 
sons  thus  related  respecting  a  rever- 
donaiy  intfirest  of  the  daugfata  to 
doubtftil  as  to  justify  a  trustee  tn  re- 
fusing to  transfer  a  fund,  tn  pursu- 
ance of  the  arrangement,  without  the 
indemnity  of  the  Court  A  tn«t« 
so  refusing,  and  who  did  not  shew 
that  he  had  endeavonred  to  aseertsis 
the  real  nature  of  the  tranaactioD,wss 
decreed  to  pay  costs.  Firmin  v.  iW- 
Aam,  99 

3.  It  is  not  contrary  to  the  practice 
of  the  Court  to  appoint  three  trustees 
in  the  place  of  two  nominated  iu  i 
win  containing  no  power  to  appoint 
new  trustees.     Bireh  v.  Orapper,  2oJ 

4.  The  power  of  appointing  new 
trustees  in  a  settlement,  provided 
that  the  new  trustees  so  to  be  s]>- 


XJNDUE  INFLUENCE. 


WILL. 
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pointed  from  time  to  time  should 
have  the  same  power  as  the  trustees 
named  in  the  settlement  The  power 
was  incapable  of  being  exercisiMl,  in 
consequence  of  neither  of  the  trustees 
acting.  On  new  trustees  being  ap* 
pointed  in  a  suit,  hdd  that  the  Court 
could  not  give  them  the  power  of  ap- 
pointing new  trustees. 

Specified  persons  were  appointed 
by  the  Court  new  trustees  without  a 
reference.  Oglander  v.  Oglander,  381 

5.  The  tithes  of  an  impropriate 
rectory  were  conveyed  by  the  impro- 
priator on  trust,  to  pay  the  income  to 
such  orthodox  minister  as  should 
from  time  to  time  be  placed  and  set- 
tled in  the  perpetual  curacy  of  the 
church,  with  the  approbation  and 
consent  of  the  major  part  of  the  trus- 
tees i  and  if  any  such  should  be  ap- 
pointed without  such  approbation  and 
consent,  other  trusts  were  declared 
of  the  income  during  his  incumbency : 
— Held,  that  the  consent  was  wholly 
discretionary,  and  might  be  withheld 
for  an  insi^cient  reason,  or  none; 
and,  therefore,  in  a  case  where  the 
trustees  declined  giving  their  consent 
unless  the  patron  of  the  cure  and  the 
proposed  curate  would  concur  in  ar- 
rangements for  building  a  parsonage, 
the  Court  declined  to  interfere.  At- 
tomey-General  v.  Mosely,  398 

6.  Petition  of  tenant  for  life  for  an 
inquiry  whether  it  would  be  for  the 
benefit  of  in&nt  tenants  in  remainder 
to  transpose  trust  fimd  from  Consols 
to  a  mortgage  security  under  a  power, 
dismissed  on  the  ground  that  the 
expenses  incidental  to  the  latter  se- 
curity generally  more  than  counter- 
balanced the  increase  of  income. 
Barry  v.  McMrricU,  491 

See  Pabties,  2. 

UNDUE  INFLUENCE. 
See  Pleading,  8. 

VENDOR  AND  PURCHASER. 
A  plaintiff  by  her  bill  alleged,  that 
an  agreement  to  take  a  house  had 


been  entered  into  by  the  defendant, 
and  charged,  that,  though  no  formal 
note  thereof  was  ever  made,  yet,  that 
the  same  was  proved  and  made  out  of 
the  letters  of  the  defendant  and  his 
agent,  and  that  such  letters  were  a 
sufficient  note  thereof  A  letter  of 
the  defendant's  was  proved,  containing 
an  agreement  to  take  the  house,  and 
"  give  50^.  more  of  premium,"  "provi- 
ded I  get  the  profit  rent  of  the  present 
tenant*'  Upon  evidence  aliunde,  shew- 
ing what,  in  fact,  these  words  meant, 
specific  performance  was  decreed. 

A  defendant  by  his  answer  alleged, 
that  no  formal  note  of  the  agreement 
charged  by  the  bill  was  made,  and 
denied  that  any  binding  agreement 
ever  existed ;  but  he  did  not  expressly 
daim  the  benefit  of  the  Statute  of 
Frauds: — Hdd,  at  the  hearing,  that 
he  was  not  entitled  to  any  benefit  of 
the  statute.  Skirmery,  M^IhuaU,  265 

See  Sale. 
Specific  Performance,  2. 

WAIVER  OF  TITLE. 
See  Specific  Performance,  3. 

WILL. 
1.  A  testator,  by  his  will,  devised 
his  residuary  real  estates  to  trustees, 
in  trust  for  certain  tenants  for  Ifie,  with 
remainder  to  D.  F.  for  Hfe,  with 
remainder  in  trust  for  the  sons  of  D. 
F.,  as  tenants  in  common  in  tail  male, 
with  cross-remainders  and  remainders 
over.  And  he  directed  his  residuary 
personal  estate  to  be  laid  out  in  the 
purchase  of  land,  to  be  settled  to  the 
same  uses.  By  a  testamentary  paper 
of  the  same  date  as  the  will,  and  head- 
ed, ''  Memorandum,  alias,  directions 
to  my  executors,"  he  directed,  as  to 
his  residuary  personal  estate,  that  his 
executors  should  apply  for  an  estate 
of  an  uncle  of  the  testator  as  an  invest- 
ment "  for  the  use  and  behoof  of  D. 
F.  ;*'  and,  if  not  attainable,  to  inquire 
if  any  part  of  a  certain  other  estate 
was  to  be  disposed  of. 


Kdtber  of  the  Bpedfied  propertiea 
Gould  be  obtained  on  &ir  tenna,  as  an 
investment : — Btid,  that  D.  F,  did  not 
take  any  further  iiita««t  under  the 
codidl  than  under  the  will,  and  that 
tiie  teetator  thereby  either  meant  to 
expren  merely  a  reoominendation  to 
hiB  tnuteee  as  to  the  mode  of  laying 
tmt  his  mdduBiy  pergonall;,  or  ex- 
preased  no  intention  on  which  the 
Court  could  act    FiuA  v.  Friend,  405 

3.  A  testator  devised  an  mtate  N. 
by  his  will,  the  limitationB  of  which  he 
VHiied  by  A  codicil,  both  dat«d  prior 
to  tlte  Wdls  Act,  and  afterworda  he  en- 
tered into  a  contract  by  which  he 
■greed  to  give,  after  his  death,  to  A. 
iJonethe  option  ofpnTchuing  tlie  es- 
tate N.,  aiid  also  another  estate  W., 
upon  tiie  purchase  of  which  the 
contract  for  an  option  was  entered  in- 
to. By  a  second  codidl,  made  after 
the  WiUs  Act,  reciting  the  purchase  of 
the  estate  W.,  be  devised  tiiat  estate. 
A.enfonsedasole  to  him  by  suit  against 
the  devisees  of  the  testator: — fe^tbat 
the  purchase-monies  of  estates  N.  and 
W.  devolved  according  to  the  limita- 
tions of  the  will,  which  would  have 
been  applicable  to  these  estates  tn  case 
there  had  been  no  sale.  Eimui  v. 
SmiiK,  722 

3.  The  testator  borrowed  2000!.  to 
enable  him  to  pay  the  purchase-money 
of  estate  W.,  and  that  sum  was  found 
1^  the  Uaster  to  be  a  lien  on  tbe 
estate  at  the  testator's  death : — 
Held,  that  the  Wills  Act  did  not  alter 
tbe  course  of  administering  the  assets, 
but  that  tbe  devisee  had  a  right  to 
have  tiie  personal  estate  of  the  testator 
applied  towards  the  discharge  of  the 
lien;  and  tliat,  failing  that,  he  had  a 


right  to  have  descended  real  eiWe  so 
applied;  but  that,  boththeM  nsonrca 
fikiling,  the  devisee  was  net  entitled  to 
have  contribution  from  estates  tftka 
testator  comprised  either  in  a  {aitio- 
lar  or  in  a  residuary  devise.  A. 

4.  A  testator  devised  all  hii  free- 
hold estate  at  B.,  which  be  pnrchucd 
of  C.,!^  awitl  dated  before,  iitd  repub- 
lished by  a  codicil  dated  aftv  the  Willi 
Act ;  but  a  small  piece  of  Und  pur- 
chased with  the  estate  l^  the  teststoi 
of  C.,  and  always  held  and  nuxed  with 
it,  was  leasehold.  After  making  tbe 
codicil,  the  tcstat«r  purchased  the  fee 
of  that  small  piece  of  Und,  and  the 
leasehold  interest  was  merged:— 5«it 
notwithstanding  the  24th  sedion  of 
tbe  WiUs  Act,  that  tbe  eodidl  did  not 
paii  the  after-acquired  fee.  /& 

See  CoNVSBBlov. 
Ibbuz,  1. 
Lbqact. 

WITNE8& 

1.  Although  a  witness  cannot  nfme 
to  produce  documents  on  the  gnmiid 
that  they  will  not  be  evidence  betwuD 
thepartJes,  the  Court  may  take  tbe  or- 
cumatances  into  consideration,  and  wiQ 
not  order  the  witness  to  produce  them, 
nulesB  it  is  probable  that  the  docu- 
ments maybe  used  in  evidence.  PM* 
v.  PnMherv,  ST* 

3.  A  witness  examined  beKm  tbe 
decree  for  the  defendant,  was  by  orier 
examined  before  the  Master  nnder  the 
decree  for  the  plaintiS',  vivi  vooe^ 
Held,  that  the  defendant  might  cnM- 
examine  him  without  an  order,  i'^>■ 
V.  Pntiuim,  3N 

See  Etidkkck. 
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